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WOODS  a.  DE  FIGANIEKE. 
Supreme  Court,  First  District;  General  Term,  Jan.,  1863. 

EXAMINATION  OF  ADVERSE    PARTY  BEFORE  TRIAL. — CAUSE  AT 
ISSUE. — WITNESS. — MILEAGE. — CONTEMPT. 

A  party  to  an  action  within  the  meaning  of  the  Code  is  one  who  is  named  plain- 
tiff or  defendant,  and  appears  on  the  record  as  such. 

Tb*us,  where  the  nominal  defendant  was  the  president  of  an  unincorporated  joint- 
stock  company,  and  the  demand  in  suit  was  against  the  company  only  ; — Held, 
that  he  was  the  party  defendant,  and  might  be  required  to  submit  to  examina- 
tion as  such. 

An  order  for  the  examination  of  the  adverse  party  before  trial,  is  not  invalid  be- 
cause the  fact  that  the  cause  is  at  issue  does  not  appear  by  affidavit. 

A  party  who  was  summoned  to  appear  for  examination  under  section  391  of  the 
Code  of  Procedure,  sent  his  attorney  on  the  return-day  to  claim  that  his  exam- 
ination was  unauthorized.  Held,  that  this,  if  not  a  waiver  of  bis  right  to  mile- 
age, was,  at  least,  an  admission  of  the  sufficiency  of  the  sum  which  had  been 
paid  to  him  ;  and  threw  upon  him  the  burden  of  showing  that  proper  mileage 
was  not  tendered. 

To  authorize  the  punishment  of  a  party  for  contempt,  in  refusing  to  be  examined, 
under  sections  390-393  of  the  Code  of  Procedure,  it  need  not  appear  that  the 
misconduct  was  calculated  to,  or  did,  defeat,  impair,  impede,  or  prejudice  the 
rights  or  remedies  of  any  party,  as  required  by  2Rev.Stat.,  538,  §  20,  in  ordi- 
nary cases  of  contempt. 

Appeal  from  an  order  declaring  the  defendant  in  contempt, 
and  directing  that  his  answer  be  stricken  out  unless  he  sub- 
mitted to  examination. 
VOL.  XVI.— 1 
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Woods  a.  De  Figaniere. 


This  action  was  brought  by  William  S.  Woods  and  others 
against  Louis  F.  De  Figaniere,  President,  &c.  The  demand  in 
suit  was  against  a  joint-stock  company,  of  which  the  defendant 
was  president.  A  summons  was  issued,  requiring  the  defend- 
ant to  appear  and  be  examined,  pursuant  to  section  391  of  the 
Code.  The  defendant  declined  to  appear,  and  it  was  subse- 
quently directed  that  an  attachment  issue  against  defendant, 
and  that  his  answer  be  stricken  out  unless  he  appeared  and 
submitted  to  examination.  From  this  order  the  defendant 
appealed. 

Daniel  M.  Porter,  for  the  appellant. — I.  The  summons  for 
the  appellant's  appearance  was  obtained  without  any  proof 
that  the  cause  was  at  issue,  which  is  necessary.  (3  Sand/,, 
718.)  By  the  Eevised  Statutes,  no  testimony  could  be*  taken 
before  trial,  without  an  affidavit  specifying  certain  facts  essen- 
tial, and  must  show  the  cause  is  at  issue  (1  Code  It.,  128 ;  6 
Cow.,  400;  2  Johns.,  478;  3  Ib.,  259),  or  an  excuse  for  apply- 
ing before  issue.  In  all  cases,  an  affidavit  was  necessary.  The 
copy  of  the  affidavit  must  be  served.  (3  Sandf.,  719 ;  1  II., 
713.)  By  section  392  of  the  Code,  it  is  substantially  enacted 
that  the  judge  may  require  the  attendance  of  the  party,  uppn 
the  proof  being  made  to  him  which  would  authorize  a  con- 
ditional examination.  An  affidavit  showing  the  cause  is  at 
issue  is  essential  to  the  application.  (6  Cow.,  400 ;  3  Sandf., 
718.)  Again,  by  the  law,  a  party  seeking  a  remedy  must  first 
show  he  is  entitled  to  it.  He  cannot  get  an  order  or  process, 
and  make  his  affidavits  afterwards.  Before  a  party  can  insti- 
tute proceedings  which  he  intends  to  make  the  foundation  of  a 
tortious  conviction  upon  any  action  of  a  court  or  judge  by 
order  or  other  process  issued  by  the  court  or  judge,  the  facts 
necessary  to  warrant  such  order  or  process  must  be  shown  to 
the  judge,  and  the  party  be  served  with  the  process.  The 
party  must  show  that  he  has  taken  all  necessary  steps,  and  that 
all  the  events  have  happened  which  would  authorize  the  judge 
or  court  to  grant  the  process  at  the  time  he  applies  for  the 
process,  and  that  affidavit  must  be  served.  (Allen  a.  Hudson, 
6  Cow.,  400,  and  the  authorities  above  cited.)  It  was  conceded 
that  the  subpoena  had  once  been  denied  by  the  chief  justice, 
and  it  was  also  irregular  and  void.  (Draper  a.  Henningsen, 
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Woods  a.  De  Figaniere. 


1  £osw.,  611 ;  Lafarge  a.  Lafarge  Insurance  Co.,  14  How.  Pr., 
26.) 

II.  The  appellant  is  not  a  party  within  section  391,  but  the 
joint-stock  association  is.     The  judgment  will  be  not  against 
the  appellant,  but  against  the  association,  and  can  only  affect 
their  joint  property.     (3  Rev.  Stat.,  5  ed.,  777.)     The  defendant 
is  not  sued  in  a  representative  capacity,  but  the  association  is 
sued  as  a  body,  by  serving  him,  and  in  his  name,  as  president. 
The  action  in  effect  is  as  if  against  a  corporation,  as  only  the 
property  of  the  whole  body  can  be  affected  by  the  judgment. 
It  does  not  appear  that  the  appellant  is  a  member  of  the  asso- 
ciation ^e  could  be  and  act  as  the  officer,  and  be  a  mere  clerk. 
Nor  does  the  fact  that  as  between  themselves  the  associates 
are  copartners,  for  by  the  statute  they  are  for  the  purposes  of 
this  action  a  body  aggregate.     It  cannot  be  claimed  that  where 
a  corporation  is  sued  through  its  president  that  he  is  the  party 
defendant,  but  the  corporation  is. 

III.  This  examination  cannot  be  based  upon  the  principle  of 
an  old  bill  of  discovery,  nor  is  there  an  affidavit  of  its  neces- 
sity.    (3  Sandf.,  719.)    Again,  bills  of  discovery  were  allowed 
because  the  party  could  not  examine  his  adversary  at  the  trial. 
The  Code,  which  abolished  the  discovery,  made  the  examina- 
tion at  the  trial  legal.     The  reason  for  the  discovery  ceasing,  it 
was  abolished.     By  giving  effect  to  that  part  of  the  order 
which  strikes  out  the  answer,  being  in  substance  the  answer  of 
many  persons,  would  but  punish  parties  who  had  committed 
no  offence.     (Anderson  a.  Johnson,  1  Ib.,  713.) 

IV.  The  order  is  erroneous.     1.  It  is  not  alleged  therein  that 
the   misconduct  alleged   was   calculated   to  and  did   impair, 
defeat,  impede,  and  prejudice  the  rights  or  the  remedies  of  the 
plaintiff,  which  the  court  must  find  and  embrace  in  the  order. 
(9  Paige,  372 ;  2  /&.,  183 ;  3  Rev.  Stat.,  5  ed.,  852,  §§  1,  2 ; 
People  a.  Compton,  1  Duer,  512.)     2.  It  does  not  appear  that 
the  original  summons  was  shown  to  the  appellant.    3.  It  does 
not  appear  that  the  fees  of  the  witness  were  paid  him,  as  re- 
quired by  2  Rev.  Stat.,  401,  §  44. 

V.  The  order  appealed  from  directs  an  attachment  to  issue, 
and  is  made  at  special  term,  whereby  (2  Rev.  Stat,  401,  §  46) 
only  the  judge  or  officer  issuing  the  summons  can  issue  his 
warrant,  and  bring  the  witness  before  the  officer.     Section  47 
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directs,  that  upon  the  party  being  before  the  officer,  and  refus- 
ing to  be  examined,  the  officer,  by  warrant,  may  commit  him 
to  the  common  jail ;  by  these  sections,  no  other  than  the  judge 
or  officer  issuing  the  summons  can  act.  The  order  to  show 
cause  upon  which  this  motion  is  based,  is  for  non-attendance, 
and  not  for  refusing  to  be  examined.  If  the  order  was  for  the 
latter,  it  would  be  defective  under  section  48.  In  the  case  of 
Draper  a.  Henningsen  (1  Bosw.,  611),  this  court  held  that,  by 
section  392  of  the  Code,  a  party  may  be  compelled  to  attend 
in  the  same  manner  as  a  witness  to  be  examined  conditionally. 
Section  394  declares  the  consequences  of  a  refusal  J^  attend 
and  testify.  But  sections  390,  391,  are  all  the  secTOns  that 
prescribe  the  manner  in  which  the  examination  of  a  party  may 
be  had. 


Anthony  R.  Dyett,  for  the  respondents. 

BY  THE  COUKT.* — BOSWOETH,  Ch.  J. — A  further  considera- 
tion of  the  subject-matter  of  this  appeal,  confirms  the  convic- 
tions formed  on  the  argument  before  me  at  special  term.  In 
addition  to  the  reasons  there  assigned  for  granting  the  order 
appealed  from,  the  following  seem  to  me  to  be  pertinent  and 
conclusive. 

1.  The  Code  declares  that  "a  party  to  an  action  may  be 
examined  as  a  witness,  at  the  instance  of  the  adverse  party" 
(§  390),  and  -that  this  rnay  be  had  at  any  time  before  the  trial 
(§  391). 

What  does  the  Code  here  mean  by  the  words,  "  a  party  to 
an  action"  ?  Clearly,  it  means  any  and  every  person,  who, 
throughout  its  provisions,  is  described  as  a  party  to  an  action. 
A  party  to  an  action  is  one  who  is  named  as  plaintiff  or  defend- 
ant, and  appears  on  the  record  as  such,  and  no  other  is  meant. 

The  title  "  Parties  to  Civil  Actions"  prescribes  who  may  sue 
as  plaintiffs  and  who  may  be  sued  as  defendants. 

By  section  134,  the  summons  is  to  be  served  on  the  defend- 
ant personally,  except  when  served  on  a  corporation,  or  a  minor 
under  the  age  of  fourteen  years,  or  the  persons  named  in  sub- 
division 3  of  that  section. 

*  Present,  BOSWOETH,  Ch.  J.,  MONCRIEF  and  KOBERTSON,  JJ. 
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Pleadings,  when  verified,  must  be  verified  by  the  party, 
except  in  the  case  of  a  corporation,  or  where  they  are  verified 
by  an  agent  (Code,  §  157),  on  a  sufficient  excuse  being  shown 
therefor. 

The  summons  in  this  case  was  served  on  De  Figaniere  as  a 
party  to  the  action,  and  the  answer  is  verified  by  him  as  the 
defendant  in  the  action. 

All  the  provisions  of  the  Code,  as  the  general  rule,  when 
treating  of  parties  to  the  action,  mean  only  the  parties  to  the 
record,  whether  nominal  parties,  or  the  actual  parties  in  inter- 
est. And  where  a  plaintiff  or  defendant  is  but  a  mere  nominal 
party,  and  has  no  interest  in  the  event,  and  his  property  cannot 
be  touched  by  the  judgment,  he  alone  is  included  in  the 
description  of  a  party  to  the  action ;  and  the  person  for  whose 
immediate  benefit  the  suit  is  prosecuted  or  defended  is  not 
included  in  the  description. 

Hence,  the  chapter  entitled  "  Examination  of  Parties"  (§§  389, 
395),  after  providing  for  the  examination  of  "  a  party  to  an 
action,"  the  means  of  compelling  it,  and  the  penalties  of 
refusing,  declares  that  "  a  person  for  whose  immediate  benefit 
the  action  is  prosecuted  or  defended,  though  not  a  party  to  the 
action,  may  be  examined  as  a  witness,  in  the  same  manner  and 
subject  to  the  same  rules  of  examination  as  if  he  were  named  a 
party." 

This  provision  demonstrates  that,  in  the  intent  and  meaning 
of  the  Legislature,  only  those  named  on  the  record  as  plaintiffs 
or  defendants,  whether  suing  or  sued  in  their  own  right  or  in  a 
representative  capacity,  whether  having  an  actual  interest  in 
the  result  or  not,  are  parties  to  the  action,  and  sections  389 
and  395  are  as  applicable  to  one  party  as  another.  Whatever 
nights  one  party  has  under  these  sections,  every  other  party 
has;  and  whatever  any  one  may  be  required  to  do,  in  the 
matter  of  submitting  to  an  examination,  every  other  one  may 
be  required  to  do. 

There  are  no  provisions  authorizing  a  discrimination  in  this 
regard  between  parties, — none  are  exempted  from  a  liability  to 
be  examined  as  such. 

De  Figaniere  is  the  only  party  defendant  in  this  action.  He 
is  a  nominal  party,  and  is  so  named  in  the  statute  by  force  of 
which  he  is  sued.  (2  Rev.  Stat.,  5  ed.,  777,  §  124.) 
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'  He  is  as  much  a  party  as  an  executor,  or  any  other  party 
named  in  section  317  of  the  Code.  They  have  no  actual  inter- 
est in  the  result,  and  their  property  cannot  be  touched  on  a 
judgment  against  them,  not  even  for  the  costs  of  the  action, 
unless  charged  with  them  personally  for  mismanagement  or 
bad  faith.  (§  317.)  This  defendant  is  described  in  that  section 
by  the  words,  "a  person  expressly  authorized  by  statute"  to 
prosecute  or  defend  an  action. 

The  joint-stock  company  is  not  a  party  to  the  action,  it  is  not 
a  legal  entity,  and  as  such  can  neither  sue  nor  be  sued.  The 
individual  associates,  as  such,  are  not  parties.  The  action  is 
defended  for  the  immediate  benefit  of  the  joint-stock  company, 
but  that  is  not  a  party,  and  cannot  be  made  one.  It  has  no 
capacity  to  sue  or  be  sued,  as  such,  and  therefore  cannot  appear 
on  the  record  as  a  party. 

De  Figaniere  is  the  nominal  party  defendant,  and  the  only 
person  named  as  a  party  defendant;  and  to  claim  immunity 
from  the  statute  compelling  a  party  to  submit  to  be  examined, 
must  show  that  some  parties,  when  nominal  parties  only,  are 
exempt,  and  that  he  comes  within  the  class  of  exempt  parties. 
.  This  has  not  been  shown.  On  the  contrary,  the  Code  in- 
cludes all  parties  to  the  action,  whether  nominal  or  the  actual 
parties  in  interest;  and  he  is,  therefore,  liable  to  be  examined 
the  same  as  any  other  party. 

2.  The  cause  being,  in  fact,  at  issue,  the  notice  to  the  defend- 
ant to  appear  and  be  examined  was  regular,  and  the  giving 
of  it  entitled  the  plaintiff  to  the  summons.     No  affidavit  was 
requisite  to  authorize  a  judge  to  issue  the  summons.     (Code, 
§  392 ;  3  Rev.  Stat.,  5  ed.,  684,  §§  58,  59.) 

3.  It  does  appear  that  the  original  summons  was  shown  to 
the  defendant. 

4.  It  also  appears  that  the  defendant  was  paid,  and  accepted, 
fifty  cents  as  his  fees,  and  that  he  was  served  in  New  York 
city.    And  it  further  appears  by  the  affidavit  of  Mr.  Porter, 
that  he,  in  behalf  of  the  defendant,  attended  before  the  judge, 
and  stated,  as  the  reason  why  the  defendant  did  not  appear  and 
submit  to   an  examination,  "that  De  Figaniere  was  not   a 
defendant  nor  a  party,  but  that  the  association  was  the  party 
defendant,   and   not  said  De  Figaniere.      Consequently,   the 
defendant  did  not  appear,  and  that  deponent  made  this  state- 
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ment  to  the  court,  that  the  court  might  see  no  disrespect  was 
intended  to  the  court." 

Under  such  circumstances,  the  fact  that  possibly  De  Figa- 
niere was  entitled  to  mileage,  cannot  be  made  available  unless  it 
affirmatively  appears  that  he  was ;  and  even  then,  it  is  doubt- 
ful whether  he  did  not  waive  it. 

The  fact  that  the  order  does  not  declare  that  it  was  adjudged 
that  the  alleged  misconduct  was  calculated  to,  and  did  impair, 
defeat,  impede,  and  prejudice  the  rights  or  remedies  of  the 
plaintiff,  is  immaterial  in  this  case. 

By  the  Code  (§  394),  "  If  a  party  refuse  to  attend  and  testify, 
...  he  may  be  punished  as  for  a  contempt,  .  .  .  and  his  answer 
be  stricken  out."  The  order  states  that  it  Was  found  as  a  fact, 
that  he  did  not  appear  to  testify,  <fcc. 

The  statute  under  which  the  decisions  in  9  Paige,  372,  and  1 
Dmr,  512,  were  made,  renders  it  indispensable  to  a  valid  con- 
viction that  it  be  found  that  the  misconduct  "  was  calculated 
to,  or  actually  did,  defeat,  impair,  impede,  or  prejudice  the 
rights  or  remedies  of  the  party  complaining  of  such  miscon- 
duct. (3  Rev.  Stat.,  5  ed.,  849,  §  1 ;  852,  §  20.) 

In  a  proceeding  under  section  394  of  the  Code,  it  cannot  be 
necessary  that  the  order  of  conviction  should  require  the  find- 
ing of  more  facts  than  under  that  section  need  be  established  to 
justify  the  imposition  of  the  fine,  or  the  striking  out  of  the 
defendant's  answer. 

The  order  appealed  from  should  be  affirmed. 
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MATTER  OF  THE  EXCELSIOR  FIRE  INSURANCE 
COMPANY. 

Supreme  Court,  First  District;  At  Chambers,  Aug.,  1862. 
Again,  General  Term,  September,  1862. 

MONEYED  CORPORATION. — ELECTION  OF  DIRECTORS. — INSPECTORS 
OF  ELECTION. — ADVERTISEMENT  ON  SUNDAY. 


[Jnder  1  Rev.  Stat.,  596,  §§  32,  33, — which  require  the  election  in  moneyed  corpo- 
rations of  three  inspectors  of  election,  any  two  of  whom  are  declared  competent 
to  act ;  and  which  also  authorize  the  directors  to  supply  vacancies  among  the 
inspectors,  caused  by  death,  removal  of  residence,  refusal  to  serve,  or  failure  to 
attend, — it  is  sufficient  if  two  inspectors  act,  whether  of  the  class  originally 
elected  or  of  lawfully  appointed  substitutes. 

Under  these  sections,  it  is  lawful  for  the  directors  to  appoint  substitutes  provi- 
sionally, in  anticipation  of  vacancies. 

A  notice  required  to  be  published  "each  day  for  a  week,"  need  not  be  published 
on  Sunday. 


Stockholders,  as  such,  possess  no  powers  in  the  management  of  a  corporation,  un- 
less specially  authorized  so  to  do  by  their  charter.  Their  power  ends  with  the 
election  of  directors.  Their  acts,  without  the  action  of  the  board  of  directors, 
would  be  inoperative. 

The  charter  of  a  corporation  vested  all  its  rights,  powers,  and  privileges  in  the 
board  of  directors  ;  a  statute  authorized  a  reduction  in  the  number  of  directors. 
Hdd,  that  such  reduction  was  to  be  made  by  a  vote  of  the  directors. 

The  fact  that  a  corporation  has  elected  fewer  directors  than  the  charter  required, 
furnishes  no  ground  for  setting  aside  the  election,  where  the  charter  authorizes 
the  board  to  fill  vacancies. 

Proceedings  under  the  statute  of  elections  in  moneyed  cor- 
porations. 

I.  August,  1862. — Application  to  set  aside  an  election  of 
directors  by  an  insurance  company. 

This  proceeding  was  instituted  on  the  petition  of  Christian  S. 
Delavan,  a  stockholder  and  former  director  of  the  Excelsior 
Fire  Insurance  Company.  The  company  was  organized  in 
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1853.  Its  charter  contained  a  provision  that  the  rights,  powers, 
and  privileges,  now  or  hereafter  conferred  by  law  on  this  com- 
pany, were  vested  in  and  to  be  executed  by  a  board  of  direc- 
tors, consisting  of  forty  persons,  ^n  April,  1862,  an  act  of  the 
Legislature  was  passed,  authorizing  the  company  to  reduce  the 
number  of  its  directors  to  twenty-one  instead  of  forty,  and 
enacting  that  all  the  provisions  of  the  company's  charter  in 
relation  to  the  election  of  directors  should  apply  to  those 
authorized  by  this  act. 

By  the  charter  of  the  company,  its  directors  were  to  be 
elected  on  the  first  Monday  of  May  in  each  year,  and  notice  of 
the  time  and  place  of  election  was  to  be  published  each  day  for 
one  week  preceding  the  election  in  one  or  more  daily  news- 
papers published  in  New  York  city.  The  notice  for  the  elec- 
tion in  May,  1862,  was  advertised  from  Monday,  April  28th,  to 
Saturday,  May  3d.  At  the  election,  twenty-one  instead  of 
forty  directors  were  elected. 

In  May,  1861,  three  inspectors  of  election  for  1862  were  elected, 
named  Hoguet,  Eadie,  and  Genet.  At  a  meeting  of  the  direc- 
tors in  April,  1862,  three  substitutes  for  these  inspectors  were  ap- 
pointed, to  act  in  case  of  the  failure  of  the  inspectors  to  attend. 
These  substitutes  were  named  Barker,  Glover,  and  Platt.  The 
election  was  conducted  before  Hoguet  and  Platt  as  inspectors. 

The  petitioner  applied  to  the  court  to  set  aside  the  election. 

George   W.  Stevens,  for    the    petitioner,  cited    19    Wend.^ 

37. 

Augustus  Schell*  opposed. 

CLERKE,  J. — The  charter  of  this  company  expressly  prescribes 
the  place  and  day  when  the  election  for  directors  shall  take 
place,  and  adds  that  the  board  of  directors  shall  cause  public 
notice  of  the  time  and  place  of  holding  each  election  to  be 
published  each  day  for  one  week  preceding  such  election  in 
one  or  more  daily  papers  printed  in  the  city  of  New  York. 
The  case  to  which  the  counsel  for  the  petitioner  refers  has  no 
application  to  the  circumstances  of  the  present  case.  In  that 
case,  the  charter  declared  that  the  election  should  be  conducted 
in  the  manner  prescribed  in  the  by-laws ;  and  the  by-laws  fixed 
a  time  and  place  for  the  election,  and  required  notice  of  the 
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same  to  be  given,  but  omitted  to  specify  the  length  of  notice, 
and  the  mode  of  giving  it.     It  was  held  that  notice  must  be 
given  for  the  time  and  in  manner  prescribed  by  the  general 
statute  relating  to  corporations,  that  is,  for  at  least  two  weeks 
in  some  newspaper  in  the  county  where  such  election  shall  be 
held,  at  least  thirty  days  before  such  election.    In  the  case 
before  us,  the  charter,  as  we  have  seen,  expressly  provides  for  a 
public  notice  to  be  published  each  day  for  one  week  preceding 
such   election.     Here  the  length  of  notice  is   specified,  and, 
consequently,  it  is  not  necessary  to  resort  to  the  general  act  to 
ascertain  what  the  length  of  notice  should  be.     The  only  ques- 
tion is,  whether  the  words,  "  each  day  for  one  week  preceding 
such  election,"  require  a  publication  on  Sunday  as  well  as 
every  other  day  in  the  week,  that  is,  for  every  actual  day  in 
the  week.     It  has  been  held  in  this  court,  that  a  publication  of 
an  advertisement  on  a  Sunday  was  a  violation  of  the  laws  for 
the  observance  and  regulation  of  the  Christian  Sabbath.    And 
if  this  is  correct,  it  must  be  presumed  that  the  Legislature,  by 
this  provision  of  the  charter  of  the  company,  did  not  intend 
that  the  notice  should  be  published  on  a  day  forbidden  by  the 
general  law  of  the  land.     Besides,  independently  of  this  con- 
sideration, it  cannot  reasonably  be  supposed  that  they  intended 
that  a  notice  was  indispensable  on  a  day  not  only  dies  non 
juridiGit£,  but  a  day  when  no  transactions  of  the  kind  occur, 
saving  some  exceptional  instances ;  when  the  daily  papers  in 
which  it  was  required  to  publish  the  notice  were  not  themselves 
published,  with  one  or  two  exceptions.     It  is  evident  to  my 
mind  that  the  "  each  day  for  one  week"  meant  each  business 
day. 

The  three  substitutes  for  inspectors  of  election  were  properly 
appointed.  The  fact  that  the  appointment  was  provisional 
does  not  make  it  invalid.  It  would  be  productive  of  serious 
inconveniences  if  substitutes  could  not  be  appointed  for  elec- 
tions of  this  kind  until  the  vacancy  actually  occurred ;  neither 
was  the  election  affected  by  the  fact  that  only  two  inspectors 
conducted  the  election.  A  majority  was  sufficient. 

The  most  important  question  in  this  matter  relates  to  the 
reduction  of  the  number  of  directors.  The  language  of  the 
amendment  is,  "The  Excelsior  Fire  Insurance  Company  is 
hereby  authorized  to  reduce  the  number  of  its  directors  to 
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twenty-one  instead  of  forty,  as  provided  for  by  the  charter." 
Here  it  is  the  company,  which,  of  course,  is  compose^  of  the 
whole  body  of  the  stockholders,  that  is  authorized  to  recrace  the 
number  of  directors.  This  is  an  option  which  is  given  to  the 
company,  and  not  to  the  directors  of  the  company.  The 
directors  of  all  associations  are  only  agents  with  limited  power, 
appointed  for  specific  business  purposes;  and  they  have  no 
power  to  act  for  the  company,  except  for  these  purposes.  In 
this  case,  the  directors  undertook  ordering  an  election  for  twen- 
ty-one directors,  to  reduce  the  number  at  their  option.  They 
should  have  first  submitted  the  question  of  reduction  to  the 
stockholders,  on  due  notice  before  the  notice  of  the  election. 

It  is  no  answer  to  say  that  the  stockholders  acquiesced  in 
this  action  of  the  directors  by  voting  for  twenty-one  directors. 
The  notice  of  election  was  in  the  ordinary  form.  It  was  the 
usual  notice  of  the  annual  election  of  directors  and  inspectors, 
without  specifying  the  number  of  directors  to  be  elected,  with- 
out any  reference  to  the  amended  act,  or  to  the  reduction  of 
the  number  of  directors.  Not  even  half  of  the  number  of 
stockholders  voted  pursuant  to  this  notice ;  and  it  cannot  be 
supposed  that  by  merely  voting  under  such  circumstances  they 
entertained  any  intention  of  ratifying  the  action  of  the  direc- 
tors. It  does  not  even  appear  that  the  directors  adopted  a  reso- 
lution at  any  meeting  to  reduce  their  number.  At  all  events, 
if  by  voting  pursuant  to  the  notice  as  published,  any  subse- 
quent act  of  this  nature  should  be  deemed  a  ratification,  a 
majority,  at  least,  of  the  votes  of  all  the  stockholders  was 
necessary,  and  these  votes  should  have  been  given  with  a  full 
knowledge  of  the  facts  affecting  their  rights.  Otherwise,  a 
subsequent  ratification  of  the  unauthorized  act  of  an  alleged 
agent  is  not  valid. 

On  this  ground,  the  prayer  of  the  petition  must  be  granted. 


II.  September,  1862. — Appeal  from  the  order  so  granted. 

From  the  order  entered  in  conformity  with  the  decision  of 
Mr.  Justice  Clerke,  the  company  appealed  to  the  general 
term. 
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Augustus  Schell^  for  the  appellants. — I.  The  election  was 
held  al  the  time  prescribed  by  the  charter,  and  was  regular  in 
all  reacts.  1.  The  publication  was  in  conformity  with  the 
charter.  2.  The  inspectors  were  duly  chosen,  entered  upon 
the  duties  of  their  office,  and  no  objection  was  made  thereto. 
(19  Wend,,  135 ;  Ib.,  635  ;  1  Rev.  Stat.,  596,  §§  32,  33.) 

II.  The  twenty-one  persons  who  received  the  votes  of  those 
holding  a  majority  of  the  shares  (being  all  the  votes  cast)  were 
duly  elected  directors.  (See  Charter;  Laws  of  1862,  §  2; 
Weldey  a.  Washburne,  16  Johns.,  49 ;  People,  &c.,  a.  Jones, 
17  Wend.,  81.) 

TIT.  The  act  of  those  stockholders  who  represented  a  majori- 
ty of  all  the  shares,,  was  an  acceptance  or  assent  by  the  com- 
pany of  the  act  of  1862,  and  reduced  the  number  of  directors 
from  forty  to  twenty-one,  as  therein  provided.  (Angell  & 
Ames  011  Corporations,  68,  69,  459,  ed.  of  1846.) 

IV.  If  the  act  of  the  stockholders  was  not  an  acceptance  of 
the  statute,  or  an  assent  to  the  reduction  of  the  number  of 
directors  from  forty  to  twenty-one,  then  the  election  by  the 
stockholders  of  twenty-one  persons  only  constitutes  those   so 
chosen  the  legal  directors,  and  all  those  who  previously  held 
the  office  are  ousted.     (People  a.  Johns,  17  Wend.,  81.)     And 
the  Board  thus  constituted  are  alone  authorized  to  fill  the 
vacancies.     (See  Charter ;  "Wilde  a.  Johnson,  16  Johns.,  49.) 

V.  If  a  new  election  is  the  proper  remedy,  time  should  be 
given  to  the  company  to  elect  whether  they  wish  to  avail  them- 
selves of  the  provisions  of  the  act  of  1862,  authorizing  the  com- 
pany to  reduce  the  number  of  directors. 

George  W.  /Stevens,  for  the  respondent. — I.  The  notice  of 
election  was  insufficient,  having  been  published  only  six  days, 
instead  of  "  each  day  for  one  week  prior  to  the  election." 

II.  The  notice  should  have  been  so  published  that  the  full 
time  would  have  expired  at  least  thirty  days  before  the  day  on 
which  the  election  was  to  be  held.     (Matter  of  the  Long  Island 
R.  R.  Co.,  19  Wend.,  37.) 

III.  The  election  should  be  set  aside  because  enough  of  the 
duly  elected  or  appointed  inspectors  did  not  serve, — only  one 
elected  and  one  appointed  inspector  acted  as  such  at  the  election. 
While  the  statute  declares  that  any  two  of  the  elected  inspec- 
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tors  may  act,  it  makes  no  such  provision  as  to  the  appointed 
inspectors,  nor  does  it  allow  of  the  joint  action  of  each  class. 
(1  Rev.  Stat.,  596,  §  32.) 

IV.  The  act  of  1862  was  permissive  merely.     Until  some- 
thing was  done  by  the  corporators  to  accept  it,  or  to  reject 
it,  it  was  of  no  force.    The  directors,  as  such,  had  no  power 
to  do  so. 

V.  The  subsequent  voting  by  a  part  of  the  stockholders, 
representing  even  a  majority  of  the  stock  of  the  corporation,  for 
twenty-d|^  directors,  would  not  amount  to  an  acceptance  by 
the  corporation,  nor  to  a  ratification  of  any  resolution  of  the 
Board  of  Directors  (even  if  one  had  been  passed  by  them)  to 
reduce  the  number  of  directors.     1.  No  notice  to  the  corpora- 
tors, requiring  them  to  take  action  for  the  acceptance  or  rejec- 
tion of  the  permission  extended  by  that  act,  is  pretended  to 
have  been  given.     2.  No  act  will  amount  to  a  ratification  of 
any  particular  matter,  unless  full  notice  of  all  the  things  in- 
tended or  sought  to  be  ratified  be  given.     (Nixon  a.  Palmer,  8 
JP".  T.,  398.) 

VI.  At  all  events,  a  new  election  must  be  ordered  for  nine- 
teen directors,  to  fill  up  the  Board  to  the  forty  required  by  the 
charter.     (Matter  of  the  Union  Ins.  Co.,  22  Wend.,  591.) 

INGRAHAM,  P.  J. — This  company  was  incorporated  under  the 
general  law.  By  the  seventh  section  of  the  charter,  it  is  pro- 
vided that  "  the  rights,  powers,  and  privileges  now  or  hereafter 
conferred  by  law  on  this  company,  are  hereby  vested  in,  and 
shall  be  exercised  by,  a  Board  of  Directors,  to  consist  of  forty 
persons." 

In  April,  1862,  the  Legislature  passed  an  act,  which  pro- 
vided as  follows:  "The  Excelsior  Fire  Insurance  Company  is 
hereby  authorized  to  reduce  the  number  of  its  directors  to 
twenty-one  instead  of  forty,  as  provided  by  its  charter." 

After  the  passage  of  this  act,  a  notice  was  published,  direct- 
ing an  election  to  be  held  for  directors ;  and  notice  specifying 
the  time  and  place  of  the  election  was  duly  published,  and  at 
euch  election  the  stockholders  elected  only  twenty-one  directors, 
who  entered  upon  their  duties. 

The  petitioners  now  ask  to  have  the  election  set  aside,  and  a 
new  election  ordered,  upon  the  ground  that  there  had  been  no 


U  ABBOTTS'  PRACTICE  REPORTS. 

Matter  of  the  Excelsior  Fire  Insurance  Company. 

action  taken  by  the  stockholders  to  reduce  the  number  of 
directors,  and  therefore  the  whole  election  is  void. 

At  special  term  the  application  was  granted,  and  from  this 
order  the  company  appeals. 

It  appears  to  me  to  be  clear,  that  even  if  the  correct  number 
of  the  directors  was  forty  instead  of  the  reduced  number,  still 
the  neglect  of  the  stockholders  to  elect  the  whole  number  did 
not  vitiate  the  election  of  those  who  had  a  majority  of  the  votes 
cast.  No  provision  of  the  charter  and  no  law  compelled  each 
stockholder  to  vote  for  the  whole  number  of  directorsjpid  their 
refusal  or  neglect  to  vote  for  the  whole  number  didnot  make 
the  election  illegal.  Such  as  had  a  majority  of  the  votes  were 
elected.  There  may  have  been  a  tie  vote  as  to  some,  which 
would  prevent  the  election  of  the  whole  number,  and  yet  it 
would  not  be  contended  in  such  a  case  that  the  election  of  those 
who  had  a  majority  was  void  on  that  account.  It  nowhere 
appears  that  stockholders  were  not  allowed  to  vote  for  as  many 
as  they  pleased,  and  the  returns  do  not  show  that  any  one,  not 
even  the  petitioner,  voted  or  desired  to  vote  for  any  more.  If 
the  petitioner  or  any  other  stockholder  claimed  to  have  a  right 
to  vote  for  forty  directors,  he  should  have  exercised  that  right, 
and  then  he  could  have  insisted  on  the  admission  of  the  forty 
persons  having  the  largest  number  of  votes  to  be  directors, 
if  he  was  right  in  his  supposition  that  the  number  had  not  been 
properly  changed. 

The  next  question  is  as  to  the  mode  of  putting  into  operation 
the  provisions  of  the  act  of  1862,  reducing  the  number  of  the 
directors. 

The  decision  of  the  special  term  appears  to  be  based  upon 
the  supposition  that  the  act  of  reduction  should  be  by  the 
stockholders,  and  not  by  the  Board  of  Directors. 

The  statute  says,  "The  company  is  authorized  to  reduce  the 
number  of  its  directors,"  &c.  It  makes  no  provision  for  a 
meeting  of  the  stockholders  for  that  purpose. 

In  the  absence  of  any  provision  of  that  character,  the  power 
rested  in  the  Board  of  Directors.  Stockholders,  as  such, 
possess  no  powers  in  the  management  of  a  corporation,  except 
specially  authorized  so  to  do  by  their  charter.  Their  power 
ends  with  the  election  of  the  directors.  Their  acts,  without 
the  action  of  the  Board  of  Directors,  would  be  inoperative. 
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'this  was  clearly  stated  by  LOTT,  J.,  in  McCullough  a.  Moss 
(5  Den.,  567,  575).  He  says,  "When  a  charter  invests  a 
Board  with  the  power  to  manage  the  concerns  of  a  corporation, 
the  power  is  exclusive  in  its  character.  The  corporators  have 
no  right  to  interfere,  and  courts  will  not,  even  on  a  petition  of 
the  majority,  compel  the  Board  to  do  an  act  contrary  to  their 
judgment. 

The  stockholders,  as  such,  could  do  no  corporate  act.  The 
directors  were  their  representatives,  and  alone  authorized  to  act. 
So,  also,  in  Come  a.  Port  Henry  Iron  Co.  (12  JZarb.,  27,  63), 
WILLAKD,  P.  J.,  says,  "  The  stockholders  had  no  power  to  make 
a  lease,  or  do  any  other  administrative  act  in  the  management 

of  the  affairs  of  the  corporation When  not  acting  in  their 

official  character  (as  directors),  and  in  the  mode  prescribed  by 
law,  their  acts  are  no  more  binding  than  those  of  other  private 
citizens. 

This  view  of  the  question  is  founded  on  the  general  princi- 
ples as  applicable  to  corporations.  In  the  present  case,  the 
provisions  of  the  charter  are  so  full  as  to  remove  any  doubt,  if 
it  could  exist  on  this  question. 

The  seventh  section  of  the  charter  expressly  gives  to  the 
Board  of  Directors,  and  vests  in  the  Board,  all  the  rights,  pow- 
ers, and  privileges,  now  or  hereafter  conferred  by  law  on  the 
company,  and  such  powers  are  to  be  exercised  by  the  Board. 

The  power  to  reduce  the  number  of  directors  is  given  to  the 
company  by  their  corporate  name.  By  this  section,  that  power 
is  vested  in  the  Board  of  Directors,  and  should  be  exercised  by 
them.  Any  other  mode  would  be  contrary  to  these  provisions. 
The  directors  might,  with  propriety,  have  submitted  to  the 
stockholders  the  matter  for  their  advice  ;  but,  afterwards,  the 
action  of  the  Board  of  Directors  was  necessary  to  carry  it  out. 

We  are,  then,  to  inquire  whether  the  Board  have  so  acted, 
and  upon  this  point  the  papers  are  silent, — nothing  appears  in 
the  case  except  that,  pursuant  to  notice  of  an  election,  the 
stockholders  elected  a  less  number  than  forty,  and  that  the 
persons  so  elected  entered  upon  their  duties.  Why  the  rest 
were  not  elected,  does  not  appear. 

As  before  suggested,  an  omission  to  elect  the  full  number 
will  not  vitiate  the  election  of  the  residue.  If  the  Board  of 
Directors  have  not  accepted  the  act  of  1862,  and  exercised  the 
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authority  vested  in  them  by  that  act,  the  number  would  still 
remain  as  fixed  by  the  charter.  In  such  a  case,  there  would  be 
vacancies  in  the  Board  of  Directors.  The  eighth  section  of  the 
charter  provides  for  filling  such  vacancies  by  the  Board,  if  they 
exist,  but  no  authority  is  given  to  hold  a  special  election,  where 
only  a  part  of  the  Board  has  been  elected. 

There  is  not,  in  my  judgment,  any  ground  for  setting  aside 
the  election  of  those  who  were  elected,  and  no  reason  for  order- 
ing an  election  of  other  directors,  not  chosen  by  the  stockhold- 
ers. The  provisions  of  the  charter  provide  for  such  a  case,  and 
if  the  Board  of  Directors  do  not  comply  with  the  provisions  of 
their  charter,  the  remedy  is  different  from  that  now  sought  by 
the  petitioner. 

I  think  it  proper  to  add  that  (as  heretofore  shown)  the  power 
is  with  the  Board  of  Directors ;  and  that  Board  can  now  remove 
any  doubt  that  may  exist,  by  filling  the  vacancies  in  the  present 
Board,  and  adopting  a  formal  resolution,  reducing  the  number 
of  directors  previous  to  the  next  election. 

I  think  the  order  at  special  term  should  be  reversed. 

BARNARD,  J.,  concurred. 

CLERKE,  J. — I  agree  with  so  much  of  the  opinion  of  the  pre- 
siding justice  as  asserts,  when  a  charter  invests  a  Board  with 
the  power  to  manage  the  concerns  of  a  corporation,  the  power 
is  exclusive  in  its  character,  and  the  corporators  have  no  right 
to  interfere.  But  this  principle,  I  consider,  is  confined  to  the 
ordinary  affairs  of  the  corporation ;  in  other  words,  to  the  busi- 
ness in  which  it  is  engaged,  and  every  thing  incidentally  neces- 
sary to  the  prosecution  of  that  business.  I  do  not  think  this 
power  extends  to  any  matter  relating  to  the  constitution  or 
organization  of  the  company;  and,  hence,  when  the  Legisla- 
ture, as  in  this  case,  authorizes  the  company  "  to  reduce  the 
number  of  its  directors  from  forty  to  twenty-one,"  or  to  make 
any  other  organic  change,  the  suffrages  of  the  stockholders  are 
necessary  legally  to  effectuate  it. 

I  am  aware,  that  the  language  of  the  7th  section  of  the  charter 
expressly  gives  to  the  Board  of  Directors  all  the  rights,  powers, 
and  privileges,  now  or  hereafter  conferred  by  law  on  the  com- 
pany. This,  no  doubt,  invests  the  Board  with  all  the  rights, 
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powers,  and  privileges  essential  to  the  prosecution  of  the  busi- 
ness of  the  company.  The  stockholders,  as  such,  could  perform, 
no  corporate  acts;  the  directors  are  their  representatives  for 
this  purpose,  and  they  alone  can  exercise  the  rights,  powers, 
and  privileges  necessary  to  the  performance  of  such  acts.  But, 
they  have  no  right  to  undertake  the  performance  of  any  act, 
which  eftects  any  organic  change  in  the  constitution  of  the 
company,  when  the  act  of  the  Legislature,  allowing  the  change, 
states  that  "  the  company  is  authorized  to  make  it."  I  think  it 
is  left  to  the  option  of  the  stockholders  alone,  on  due  notice,' to 
accept  or  to  reject  the  exercise  of  the  power  conferred  by  the 
act. 

The  special  term,  however,  erred  in  entirely  setting  aside  the 
election,  and  ordering  a  new  election  for  forty  directors ;  the 
election  sought  to  be  set  aside  was  good  as  to  the  number  who 
were  elected.  The  order  should,  therefore,  be  accordingly 
modified,  and  a  new  election  ordered  for  nineteen  directors,  to 
complete  the  number  required  by  the  charter.  (Matter  of  the 
Union  Ins.  Co.,  22  Wend.,  591.) 

Order  reversed. 


GAKDNER  a.  TYLEK. 
Supreme  Court,  First  District;  General  Term,  May,  1863. 

UNITED  STATES  DISTRICT  COURT. — CAUSES  OF  MARITIME  JURIS- 
DICTION.— SUMMARY  PERSONAL  JUDGMENT. 

Under  the  act  of  Congress  of  1847  (9  U.  S.  Stat.  at  Large,  181,  ch.  55),  which 
authorizes  the  United  States  District  Courts,  in  cases  of  admiralty  and  maritime 
jurisdiction,  to  render  summary  personal  judgment  upon  the  bond  given  to 
procure  the  discharge  of  any  vessel  against  which  proceedings  are  pending, 
such  personal  judgment  does  not  conclude  the  defendants  in  an  action  upon 
the  judgment  from  disputing  the  jurisdiction  of  the  District  Court  by  showing 
that  they  never  executed  the  bond,  or  that  the  attorney  who  assumed  to 
execute  it  in  their  names  had  no  authority  to  do  so. 
VOL.  XVI.— 2 
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Even  if  such  defendants  could  be  estopped  from  denying  the  execution  of  the 
bond  by  proof  that  the  discharge  of  their  vessel  was  procured  by  it,  yet,  in  the 
case  of  a  bond  purporting  to  be  executed  by  one  of  a  number  of  claimants,  no 
such  estoppel,  against  him,  results,  since  he  might  have  supposed  that  the  dis- 
charge was  procured  by  the  intervention  of  his  fellow-claimants. 

Appeal  from  a  judgment. 

This  action  was  by  John  Gardner  and  Charles  Coleman 
against  Daniel  Tyler  and  John  J.  Boyd,  to  recover  $19,649.85. 
In* February,  1856,  the  plaintiffs  filed  their  libel  in  the  United 
States  District  Court  for  the  Southern  District  of  New  York, 
against  the  bark  "  White  Squall,"  her  tackle,  &c.,  alleging  that 
they  were  the  owners  of  a  bottomry  bond  upon  this  vessel, 
executed  by  the  master  thereof  at  Bio  de  Janeiro,  which  port 
she  had  entered  in  distress,  amounting  to  $12,796.10  of  princi- 
pal, and  $3,199.02  for  maritime  interest,  amounting  to  the  sum 
of  $15,995.12,  and  praying  process  in  due  form  of  law  against 
the  bark,  her  tackle,  &c.,  and  that  she  be  condemned  and  sold 
to  pay  said  claim,  with  costs  of  the  suit.  The  vessel  was  on 
that  day  arrested  accordingly,  and  brought  into  court.  Tyler 
and  six  others  filed  a  claim  to  the  bark  as  owners  of  five- 
sevenths  thereof.  In  March  of  the  same  year,  Hitchcock,  one 
of  the  claimants,  applied  for  a  discharge  of  the  bark,  and  for 
the  purpose  of  effecting  such  discharge  gave  a  bond  in  the 
penal  sum  of  $32,000,  executed  and  acknowledged  by  John  J. 
Boyd,  and  purporting  further  to  be  signed  "  Dan  Tyler,  by  H. 
M.  Barnard,  Att'y."  In  January,  1857,  a  decree  was  entered 
that  the  libellants  recover  of  the  bark,  her  tackle,  &c.,  $17,594.63, 
and  on  suggestion  that  the  bark  had  been  discharged  out  of 
custody,  a  summary  judgment  was  in  the  same  decree  entered 
against  the*  present  defendants  for  $32,000.  The  action  was 
upon  this  decree. 

At  the  trial  before  Mr.  Justice  Clerke,  Tyler  offered  to  prove 
that  he  had  never  executed  the  bond  to  the  marshal  upon  which 
summary  judgment  in  personam  had  been  rendered  by  the 
District  Court — had  never  authorized  Barnard,  who  was  one  of 
his  proctors  in  the  cause,  to  execute  it  in  his  name — had  never 
given  or  signed  any  power  of  attorney  to  Barnard  for  such 
purpose,  and  that  he  had  never  heard  of  the  existence  of  the 
bond  until  judgment  had  been  entered  upon  it  against  him  in 
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the  District  Court.  The  court  refused  to  receive  this  evidence, 
but  held  the  record  of  the  District  Court  conclusive  evidence 
of  the  defendant's  liability,  and  judgment  was  entered  against 
Tyler  for  $6,583.52,  from  which  defendant  appealed. 

Isaiah  T.  Williams,  for  the  appellant. — I.  The  offer  to  prove 
that  the  defendant  never  executed  the  bond  in  question,  never 
authorized  the  same  to  be  executed,  never  knew  of  the  execu- 
tion thereof  until  long  after  the  determination  of  the  suit  in  the 
District  Court,  and  that  he  never  in  any  manner  ratified  the 
execution  of  the  bond,  was  improperly  rejected  by  the  court. 
The  lawful  execution  of  that  bond  by  Tyler,  therefore,  was  the 
fact  upon  which  the  question  of  jurisdiction  wholly  depended. 

II.  The  record  of  the  judgment  of  the  District  Court  was  not 
conclusive  evidence  of  that  fact ;  but  its  verity  was  liable  to  be 
impeached  and  negatived  in  the  same  manner,  and  to  the  same 
extent,  as  the  record  of  a  foreign  judgment.     (Baldwin  a.  Hale, 
17  Johns.,  272  ;  and  see  Walsh  a.  Durkin,  12  Ib.,  99  ;  Tarbell 
a.  Griggs,  3  Paige,  207.)    Unless  a  court  has  jurisdiction  it  can 
never  make  a  record  which  imparts  uncontrollable  verity  to  the 
party  over  whom  it  has  usurped  jurisdiction ;  and  he  ought  not, 
therefore,  to  be  estopped  by  any  allegation  in  that  record,  from 
proving  any  fact  that  goes  to  establish  the  truth  of  a  plea, 
alleging  want  of  jurisdiction.     (Starbuck  a.  Murray,  5  Wend., 
148  ;  Aldrich  a.  McKinney,  4  Conn.,  380 ;  Latham  a.  Edgerton, 
9  Cow.,  227 ;  Borden  a.  Fitch,  15  Johns.,  141 ;  Mills  a.  Martin, 
19  7&.,  33.) 

III.  The  provision  of  the  Constitution  (§  1,  Art.  4)  has  no 
application  to  judgments  of  the  Federal  courts.     But  if  it  were 
applicable,  "  it  does  not  prevent  an  inquiry  into  the  jurisdiction 
of  the  court,  in  which  the  original  judgment  was  given,  to  pro- 
nounce it."     (Story  on  the  Const.,  §  1313  ;  Bessell  a.  Briggs,  9 
Mass.,  462,  467  ;  Shumway  a.  Stillman,  4  Caw.,  292 ;  Borden 
a.  Fitch,  15  Johns.,  141.) 

IV.  The  facts  set  forth  in  the  answer  are  sufficient  to  have 
sustained  a  bill  in  equity  for  relief  against  the  decree.     And  if 
sufficient  for  that  purpose,  it  is  now  perfectly  well  settled  that 
such  averments  are  available  in  an  answer  to  defeat  an  action 
at  law.     (Dobson  a.  Pearce,  12  N.  Y.,  166 ;  Foot  a.  Sprague,  12 
How.  Pr.,  355 ;  Hunt  a.  Farmers'  Loan  &  Trust  Co.,  8  Ib.,  418.) 
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It  was,  therefore,  error  to  exclude  upon  the  trial  evidence  of 
such  facts  as  would  have  entitled  the  defendant  to  relief  against 
the  decree  had  he  tiled  a  bill  in  equity  for  that  specific  purpose. 
(Story  Eq.  Juris.,  §  885.) 

Jeremiah  Larocque  for  the  respondents. — I.  By  the  Constitu- 
tion and  Judiciary  Act  of  the  United  States,  the  District  Courts 
of  the  United  States  have  exclusive  original  cognizance  of  all 
causes  of  admiralty  and  maritime  jurisdiction.  (U.  S.  Const., 
art.  3,  §  2,  subd.  1 ;  1  U.  S.  Stat.  at  Large,  76,  77,  §  9.) 

II.  By  the  act  of  1847,  under  which  the  bond  in  question 
was  given,  jurisdiction  was  expressly  conferred  on  the  court,  in 
such  cases  in  rem,  to  render  judgment  on  the  bond,  as  a  part 
of  its  decree  upon  the  merits  of  the  cause.     (9  U.  S.  Stat.  at 
£arge,  181,  ch.  55.) 

III.  The  present  appellant  was  a  party  on  the  record  in  the 
U.  S.  District  Court,  put  in  a  signed  and  sworn  answer,  and 
was  represented  by  counsel  on  the  hearing  on  which  the  decree 
was  made,  as  well  on  the  bond  as  on  the  merits  of  the  cause, 
having  previously,  by  his  proctors  (one  of  whom  himself  had 
signed  it  as  his  attorney),  presented  the  bond  to  the  court  as  a 
genuine  bond,  and  taken  an  order  upon  it,  under  which  the 
vessel  was  discharged  from  custody. 

IV.  For  this  court,  therefore,  to  rehear  the  merits  of  the 
cause  upon  which  the  District  Court  rendered  its  decree,  would 
be  to  take  original  jurisdiction  of  an  admiralty  cause,  which 
the  Constitution  and  laws  of  the  United  States  expressly  forbid. 
The  record  of  the  District  Court  shows  full  jurisdiction  of  the 
subject-matter,  and  of  the  person  of  the  present  appellant.     It 
had  jurisdiction  to  render  judgment  against  him  personally  for 
subtraction  of  the  security,  or  for  costs,  as  well  as  on  the  bond. 
Its  being  a  matter  of  which  that  court  has  cognizance  exclu- 
sively of  the  State  courts,  distinguishes  it  from  all  the  cases 
cited  on  the  other  side.    (Dudley  a.  May  hew,  3  N.  Y.,  9 ;  Par- 
sons a.  Barnard,  7  Johns.,  144  ;  Livingston  a.  Van  Ingen,  9  2b., 
506,  582 ;  Sturgis  a.  Law,  3  Sandf.,  451 ;  Lessee  of  Rhodes  a. 
Snyder,  4  Wash.  C.  C.,  715;  The  Mary,  9  Cranch,  126,  144.) 

SUTHERLAND,  P.  J. — If  the  defendant  Tyler  did  not  execute 
the  bond,  nor  authorize  its  execution  by  Barnard,  certainly  the 
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U.  S.  District  Court  had  no  jurisdiction  to  render  the  decree  in 
personam  against  Tyler  founded  on  the  bond. 

The  bond  purported  to  have  been  executed  by  Barnard  as 
attorney  for  Tyler ;  and  the  court  must  be  presumed  to  have 
made  the  decree  in personam,  on  the  assumption  that  Barnard 
had  been  duly  authorized  to  execute  the  bond  for  Tyler ;  but 
on  the  trial  of  this  action,  which  was  an  action  on  the  said  de- 
cree or  judgment  in  personam,  the  defendant  Tyler  offered  to 
prove  that  he  never  executed  the  bond,  and  never  authorized 
the  execution  of  the  bond  by  Barnard;  which  evidence  was 
excluded  by  the  court.  If  Tyler  did  not  execute  the  bond,  nor 
authorize  its  execution  by  Barnard,  how  did  the  court  acquire 
jurisdiction  of  the  person  of  Tyler,  and  a  right  to  render  the 
judgment  against  him  in  personam  on  the  bond? 

The  pleadings  in  the  proceeding  in  the  U.  S.  District  Court, 
related  exclusively  to  the  proceeding  in  rem  against  the  vessel. 
There  was  no  issue  or  allegation  in  the  pleadings  as  to  the  bond 
or  the  execution  of  the  bond.  There  was  no  citation  or  process 
on  the  bond.  It  cannot,  therefore,  be  said,  I  think,  that  the 
rendering  of  the  judgment  on  the  bond  involved  or  implied  an 
adjudication  as  to  the  fact  of  the  execution  of  the  bond. 

The  form  of  the  record  is,  "and  it  being  suggested  to  the 
court  that  the  said  ship  was  discharged  on  bond,  in  pursuance 
of  the  act  of  Congress,"  &c.  In  giving  judgment  on  the  bond, 
the  court  assumed,  and  probably  had  a  right  to  assume,  that  it 
had  been  executed  by  Tyler  as  principal,  and  Boyd  as  surety ; 
but  I  do  not  think  it  can  be  said  that  the  record  shows  that  the 
fact  of  the  execution  of  the  bond  was  adjudicated  or  passed 
upon.  No  doubt  the  jurisdiction  of  the  court  to  render  the 
judgment  in  personam  on  the  bond  was  to  be  presumed  (Che- 
mung  Canal  Bank  a.  Judson,  10  2?.  I7".,  254);  but  the  question 
is,  whether  Tyler,  in  the  action  on  the  judgment  in  personam 
on  the  bond,  had  not  a  right  to  show  affirmatively  and  collat- 
erally that  he  never  executed  the  bond,  nor  authorized  its  ex- 
ecution by  Barnard,  and  thus  show  that  he  never  appeared  in 
the  action  or  proceeding  in  rem,  in  the  U.  S.  District  Court,  so 
as  to  authorize  the  judgment  in  personam  on  the  bond  against 
him,  and  that  in  fact  there  never  was  any  subject-matter  for 
such  personal  judgment  as  to  him. 

The  evidence  offered,  I  think,  tended  to  show,  not  an  error  or 
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irregularity,  but  a  total  want  of  jurisdiction  to  render  the  judg- 
ment as  to.  Tyler,  by  showing  that  as  to  him,  there  really  never 
was  any  bond  or  subject-matter  for  such  a  judgment. 

I  think,  therefore,  the  record  of  the  proceedings  and  judg- 
ment in  the  United  States  District  Court,  did  not  estop  Tyler 
from  showing  collaterally  and  affirmatively,  in  the  action  on 
the  judgment  in  this  court,  that  he  never  executed  the  bond, 
nor  authorized  its  execution  by  Barnard.  (Chemung  Canal 
Bank  a.  Judson,  supra;  Dobson  a.  Pearce,  12  N.  Y.,  156; 
Starbuck  a.  Murray,  5  Wend.,  148  ;  Koyes  a.  Birthe,  6  Barb., 
613.) 

If  Tyler  was  not  estopped  from  giving  the  evidence  by  the 
record  of  the  proceedings  and  judgment  of  the  United  States 
District  Court,  was  he  estopped  upon  the  principle  that,  as  one 
of  the  co-claimants  of  five-sevenths  of  the  vessel,  he  had  availed 
himself  of  the  discharge  of  the  vessel  from  the  custody  of  the 
marshal,  consequent  upon  the  bond's  being  approved  and  pre- 
sented to  the  marshal  ? 

I  think  we  must  assume  from  the  case  that  the  proctors  of 
Tyler  and  the  other  claimants  of  five-sevenths  of  the  vessel, 
first  presented  the  bond  to  the  judge  for  his  approval,  and  then 
to  the  marshal,  and  thus  procured  her  discharge  ;  and  that  on 
her  discharge  she  was  delivered  up  to  Tyler  and 'his  co-claim- 
ants. 

It,  therefore,  sufficiently  appears,  from  this  case,  that  Tyler, 
as  one  of  the  claimants  and  owners,  had  the  benefit  of  the  dis- 
charge of  the  vessel  on  the  delivery  of  the  bond,  approved,  to 
the  marshal ;  and  as  Tyler  must  be  presumed  to  have  known 
the  law,  he  must  probably  be  presumed  to  have  known  that  the 
vessel  had  been  discharged  and  delivered  to  the  claimants  on 
the  filing  of  a  bond,  executed  by  one  or  more  of  the  claimants. 

But  there  were  seven  claimants — six  besides  Tyler — as  owners 
in  common  of  five-sevenths  of  the  vessel.  Assume  that  Tyler, 
on  the  discharge  and  redelivery  of  the  vessel,  is  to  be  charged 
•with  knowledge  of  the  fact  that  a  bond  for  her  discharge  had 
been  given  and  filed,  yet  he  may  have  supposed  that  such  bond 
had  been  executed  by  one  or  more  of  his  co-claimants.  There 
is  nothing  in  the  case  inconsistent  with  such  a  supposition  on 
his  part.  An  estoppel  implies  knowledge.  I  find  nothing  in 
the  case  to  show  that  Tyler  knew  that  a  bond,  purporting  to 
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have  been  signed  by  Barnard  as  his  attorney,  had  been  pre- 
sented and  filed,  until  after  the  judgment  or  decree  in  the 
United  States  District  Court. 

I  do  not  see,  then,  upon  what  principle  we  can  hold  that 
Tyler  was  estopped  from  giving  the  evidence  offered,  upon  the 
ground  that  he  had  availed  himself  of  the  bond  as  executed, 
and  of  the  discharge  of  the  vessel.  If  he  had  been  the  only 
claimant,  perhaps,  under  the  circumstances,  we  might  have 
held  him  estopped. 

"Without  considering  any  other  question  in  the  case,  my  con- 
clusion is,  that  the  judgment  appealed  from  should  be  reversed, 
with  costs,  to  abide  the  event  of  the  action. 

INGRAHAM,  J.,  concurred. 
CLERKE,  J.,  expressed  no  opinion. 


FAIRCHILD  a.  GWYNNE. 
Supreme  Court,  First  District;  General  Term,  May,  1863. 

CONSTRUCTION  OF  STATUTES. — ACKNOWLEDGMENT  OF  ASSIGNMENT 
FOR  BENEFIT  OF  CREDITORS. 

A  general  assignment  for  the  benefit  of  creditors  not  acknowledged  or  proved,  as 

required  by  the  Laws  of  1860,  ch.  348,  §  1,  is  void. 
Where  the  object  of  a  statute  is  the  correction  of  an  abuse,  the  intention  of  the 

Legislature,  as  gathered  from  contemporaneous  circumstances,  should  govern 

its  construction  in  cases  of  ambiguity. 

Appeal  from  a  judgment. 

This  action  was  brought  by  Frederick  Fairchild,  as  receiver 
of  Thomas  Gwynne,  a  judgment-debtor,  appointed  in  proceed- 
ings supplementary  to  execution,  to  set  aside  as  fraudulent  a 
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general  assignment  made  by  the  judgment-debtor.  The  defend- 
ants were  John  A.  and  Thomas  Gwynne.  The  complaint  set 
out  the  assignment,  dated  May  1,  1860,  and  alleged  that  it  was 
made  with  intent  to  hinder,  defraud,  and  delay  creditors  ;  that 
the  assignor  continued  in  possession  of  assigned  property,  that 
the  assignment  was  not  acknowledged  before  delivery,  nor  re- 
corded, nor  was  any  bond  or  inventory  filed,  as  required  by 
Laws  of  I860,  ch.  348,  that  the  assignee  had  not  sold  the 
assigned  property  nor  collected  any  of  the  debts,  and  prayed 
that  the  assignment  be  adjudged  fraudulent  and  void  as  against 
creditors.  The  answer  denied  all  the  allegations  of  fraud  ;  al- 
leged that  the  assignment  was  made  in  good  faith ;  that  the 
assignee  took  possession  of  the  assigned  property  and  retained 
the  same  from  the  time  of  making  the  assignment ;  that  he  had 
converted  the  same  into  money  so  far  as  practicable  ;  had  paid 
the  preferred  creditors,  and  still  retained  the  balance  of  the 
proceeds,  and  always  fcad  been  and  still  was  ready  to  account 
for  the  whole  of  said  assigned  property ;  that  the  assignment 
was  proved  by  the  subscribing  witness  thereto,  before  a  com- 
missioner of  deeds,  before  the  commencement  of  this  action,  and 
that  since  the  commencement  of  said  action  the  said  assignment 
had  been  duly  acknowledged  by  the  parties  thereto,  and  re- 
corded in  the  office  of  the  clerk  of  Kings  county,  and  the  bond 
and  inventory  required  by  the  act  had  been  filed.  The  cause 
was  tried  before  Mr.  Justice  Clerke  at  special  term,  who  ren- 
dered his  decision  directing  judgment  for  the  defendants  with- 
out costs.  The  case  is  reported  14  Ante,  121.  The  plaintiff 
appealed.  The  plaintiff  having  died,  Moses  B.  Maclay  was 
duly  appointed  receiver  in  his  place  since  the  last  term  of  the 
court,  and  the  action  was  continued  in  the  name  of  Maclay  as 
receiver. 

James  R.  Hills,  for  the  appellant. — I.  The  assignment  was 
fraudulent  in  fact,  and  the  whole  conduct  of  the  parties  shows 
an  intent  to  defraud  the  creditors  of  the  assignor.  The  as- 
signee's firm  is  preferred  for  three-fourths  the  assets  of  the 
assignor.  The  assignor  was  permitted  by  the  assignee  to  con- 
tinue in  possession  of  the  property  assigned — to  manage  and 
dispose  of  the  same — and  the  stock  was  retailed  as  usual  till 
after  the  present  suit  was  brought.  Such  conduct  has  ever 
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been  adjudged  fraudulent,  and  the  interests  of  the  creditors 
were  liable  to  be  affected  injuriously  by  the  assignor's  position 
in  relation  to  the  assigned  estate.  (Browning  a.  Hart,  6  Barb., 
91  ;  Bank  of  Orange  County  a.  Fisk,  7  Paiye,  87  ;  Jackson  a. 
Cornell,  iSandf.  Ch.,  348;  20  Wend.,  507;  Edw.  on  Receivers, 
408-430.)  The  assignment  was  kept  as  secret  as  possible. 
Every  provision  of  the  act  of  1860  was  violated,  and  that  viola- 
tion continued  till  January,  1861.  This  violation  of  a  known 
law,  continued  in,  and  which  is  unexplained,  is  conclusive 
evidence  of  a  fraudulent  intent,  and  no  other  construction  can 
be  put  upon  the  acts  of  the  parties. 

II.  The  assignment  in  question  was  delivered  May  2,  1860. 
This  act  of  1860  was  to  take  effect  immediately.  The  act  in 
question  was  violated  in  every  respect  by  the  assignor  and  the 
assignee.  This  act  is  a  universal  affirmative  statute,  which 
plainly  prescribes  the  only  rule  to  be  followed  in  making  as- 
signments, and  necessarily  implies  a  negative,  viz.,  that  no 
assignment  shall  be  made  otherwise.  (Plowd.,  206,  J.)  It  is  to 
be  regarded  as  imperative,  and  such  was  the  obvious  intention  of 
the  Legislature.  The  language  used  is  stronger,  though  similar 
to  that  of  2  Rev.  Stat.,  93,  §  33,  relating  to  wills,  which  is  also 
a  universal  affirmative  statute,  and  which  altered  the  previous 
law,  allowing  a  will  to  be  signed  by  the  testator  at  the  begin- 
ning of  the  will,  and  made  it  a  pre-requisite  that  the  testator 
subscribe  the  will  at  the  end  of  the  will.  The  language  of  the 
Statute  of  Wills  has  always  been  adjudged  imperative;  and  wills 
that  are  not  executed  in  conformity  with  the  rule  prescribed  by 
statute  are  held  void.  (1  Barb.,  531 ;  2  lb.,  202 ;  10  Paige,  86, 
91;  Remsen  a.  Brinkerhoff,  26  Wend.,  331;  6  JT.  Y.,  li'n  : 
Hoysradt  a.  Kingman,  22  lb.,  375-379.)  The  provisions  of  the 
Code  in  regard  to  confessions  of  judgment  (Code,  §§382,  383)  are 
in  affirmative  language.  Yet  these  provisions  have  been  ad- 
judged imperative,  and  a  statutory  limitation  that  the  act  shall 
not  be  done  otherwise.  (12  N.  Y.,  219 ;  17  2b.,  13.)  The 
language  adopted  by  the  Legislature  was  such  as  indicated  a 
design  to  make  the  act  imperative,  and  language  that  had  been 
adjudged  such  in  similar  cases.  Here  is  a  necessary  conflict. 
The  statute  is  universal,  and  applies  to  all  assignments. 
"  Where  the  common  law  and  the  statute  differ,  the  common 
law  must  give  way  to  the  statute."  (1  Black.  Comm.,  62,  §  7.) 
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The  great  object  of  the  maxims  of  interpretation  is  to  discover 
the  true  intention  of  the  law,  and  whenever  that  intention  can 
be  indubitably  ascertained,  and  it  be  not  a  violation  of  consti- 
tutional right,  the  courts  are  bound  to  obey  it,  whatever  may 
be  their  opinion  of  its  wisdom  or  policy.  (1  Kent's  Com.,  468  ; 

4  Nev.  &  Mann.,  426  ;  24  Wend.,  45 ;  Bac.  Abr.,  Statute  1., 

5  ;  4  N.  Y.,  144.)     When  there  is  an  intent  on  the  part  of 
the  Legislature  to  change  the  law,  that  will  be  conclusive. 
(2  Cai.   Gas.,   151;  4  Johns.,  359 ;   21  Wend.,   316.)    Where 
a  law  is  plain  and  unambiguous,  the  Legislature  should  be  in- 
tended to  mean  what  they  have  plainly  expressed,  and  conse- 
quently no  room  is  left  for  construction.     (2  Cranch,  386-399 ; 
Bac.  Abr.,  Statute  2.,  2.)    This  statute  being  inconsistent  with 
previous  common-law  rule,  repeals  it  by  implication.     (Bowne 
a.  Dease,   5  Hill,  221.)     A  subsequent  act,  repugnant  to  a 
prior  one,  repeals  it,  so  far  as  such  repugnancy  exists.     (Dexter 
Plank-road  Co.  a.  Allen,  15  Barb.,  15  ;  Davis  a.  Fairbanks,  3 
HOVJ.  U.  8.,  636.)    This  assignment  was  not  acknowledged  be- 
fore delivery,  it  is  defective,  and  has  no  validity  as  an  instru- 
ment.    (26  Wend.,  331 ;  10  Paige,  91 ;  Commonwealths.  Her- 
rick,  6  Gush.,  465 ;  Pray  a.  Edie,  1  Term  72.,  813.)     The  rule 
laid  down  by  Lord  Coke  was,  "  A  statute  made  in  the  affirma- 
tive, without  any  negative,  express  or  implied,  does  not  take 
away  the  common  law."     (1  Inst.,  209.)    Not  that  an  affirma- 
tive statute  does  not  take  away  the  common  law.     (See  Notes 
Harg.  dk  B.,  3  Inst.,  170,  8,  9,  14,  as  to  implied  negative.) 
But  a  universal  affirmative  plainly  prescribing  the  only  rule 
to    be    followed    does    imply   a    negative,   "  that    the    thing 
shall  not  be  done  otherwise."     (Plowd.,  206  5.)    The  act  of 
1860  is  a  remedial  statute,  and  should  be  construed  liberally 
where  the  rights  of  creditors  are  concerned  (Bac.  Abr.,  Statute 
I.,  8  and  5)  ;  and  in  such  a  manner  as  will  tend  to  make  the 
statute  effectual  for  the  prevention  of  fraud.     Such  construc- 
tion should  be  also  put  upon  the  act  as  does  not  suffer  it  to  be 
eluded.    (2  Cranch,  272  ;  3  Cai.,  68-69  ;  People  a.  Utica  Ins. 
•Co.,  15  Johns.,  358  ;  11.,  89 ;  19  N.  Y.,  433  ;  Cook  a.  Kelly, 
12  Abbotts'  Pr.,  36,  affirmed  on  appeal ;  Holart,  298.) 

III.  The  title  of  the  act  of  1860  shows  that  it  was  passed  for 
the  benefit  of  creditors,  and  does  not  control  the  plain  words  in 
the  body  of  the  statute.  The  Constitution  requires  that  the  title 
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of  the  act  shall  express  the  subject.  And  it  is  no  objection  to 
the  title  of  a  statute  that  it  is  vague  or  unmeaning  as  to  its  pur- 
pose, if  it  is  sufficiently  distinct  as  to  the  matter  to  which  it 
refers.  (36  Barb.,  177.)  "  The  title  of  an  act  of  parliament  is 
no  part  of  the  law,  or  enacting  part,  no  more  than  the  title  of 
a  book — for  the  title  is  not  the  law,  but  the  name  or  description 
given  to  it  by  the  makers."  (6  Mod.,  62 ;  Bac.  Abr.,  Statute 
I.,  2 ;  1  W.  Black.,  95  ;  1  Kent's  Com.,  450 ;  see,  also,  United 
States  a.  Fisher,  2  Cranch,  386  ;  I  Wheat.,  326 ;  1  Kent's  Com., 
462.) 

IY.  The  fact  that  the  assignment  was  proved  by  the  subscrib- 
ing witness  in  June,  1860,  does  not  better  the  condition  of  the 
defendants.  This  statute  was  intended  to  prevent  secret  assign- 
ments, and  the  parties  were  required  to  acknowledge  the  instru- 
ment before  a  public  officer  in  order  to  have  it  effectual. 
Whatever  may  have  been  the  reasons  that  induced  the  Legis- 
lature to  pass  the  act  in  the  form  they  did,  the  act  is  plain,  and 
the  court  has  no  interpretation  to  put  upon  plain  words  that  re- 
quire the  due  acknowledgment  of  the  instrument  before  its 
delivery.  (2  Cranch,  386  ;  1  Kent's  Com.,  462, 468  ;  10  Pa*j9, 
91.)  This  is  especially  the  case  when  a  preferential  assign- 
ment like  this  is  involved  (17  N.  Y.,  24),  which  is  not  favored 
in  equity. 

Y.  A  review  of  the  opinion  at  special  term  will  show  that 
the  cases  cited  do  not  even  support  the  proposition  that  an 
affirmative  statute  never  takes  away  the  common  law.  The 
proposition  of  Lord  Coke  is,  "  that  an  affirmative  statute  with- 
out a  negative,  express  or  implied,  does  not  take  away  the 
common  law.5'  But  when  the  statute  limits  a  thing  to  be  done 
in  a  particular  form,  it  includes  in  itself  a  negative  (Plowd., 
206,  &),  and  the  established  law  in  this  State  is,  that  if  the  later 
statute  was  clearly  intended  to  prescribe  the  only  rule  that 
should  govern  in  the  case  provided  for,  it  repeals  the  prior  one. 
(3  How.  U.  S.,  644,  646  ;  16  Barb.,  15 ;  5  Hitt,  221 ;  10  Paige, 
91.)  The  error  in  the  opinion  consists  in  not  distinguish- 
ing between  cases  of  partial  affirmative  and  universal  affirm 
ative. 

VI.  The  title  of  the  receiver  dates  back  to  the  proceedings 
supplementary,  as  suit  was  immediately  instituted.  (16  N.  Y., 
543.)  As  the  assignee  cannot  take  advantage  of  his  own  wrong. 
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only  those  payments  made  in  good  faith  to  third  parties,  before 
the  proceedings  supplementary,  are  to  be  protected.  (7  Johns. 
Ch.,  174 ;  4  Paige,  23 ;  5  11.,  13 ;  6  Ib.,  577  ;  6  Barb.,  470.) 

Theodore  F.  Jackson,  for  the  respondents. — I.  There  is  noth- 
ing on  the  face  of  the  assignment  or  in  the  conduct  of  the  par- 
ties to  affect  its  validity.  The  evidence  clearly  shows  that  the 
parties  acted  in  good  faith,  and  sustains  the  finding  of  the  court 
upon  the  question  of  fact. 

II.  The  act  of  1860  had  not  taken  effect  when  the  assignment 
in  question  was  made.     (1  Rev.  Stat.,  127,  §  12.)     The  word 
"  immediately,"  in  the  act  in  question  does  not  prescribe  a 
different  time,  but   has   reference  to  the  time   fixed  by  the 
general  statute  above  referred  to,  i.  e.,  immediately  upon  the 
expiration  of  the  time  specified  therein.     In  this  case  the  par- 
ties were  in  fact  ignorant  of  the  existence  of  this  law  when  the 
assignment  was  made. 

III.  The  act  of  April  13,  1860,  is  merely  directory,  and  a 
neglect  to  comply  with  .its  requirements  in  relation  to  the  ac- 
knowledgment of  an  assignment,  does  not  render  the  instrument 
void.     1.  The  object  of  the  act  is  declared  by  its  title.     It 
simply  calls  upon  the  debtor  to  do  certain  acts,  the  only  effect 
of  which  is  to  apprise  the  parties  interested  of  the  condition  of 
the  debtor's  affairs,  and  to  afford  the  cestui  que  trust  security 
for  the  due  performance  of  the  assignee's  duties,  and  a  summary 
method  of  compelling  him  to  account.     2.  The  right  to  make 
any  disposition  of  his  property  which  does  not  interfere  with 
the  existing  rights  of  others,  is  a  consequence  of  that  absolute 
power  which  a  man  possesses  over  it ;  and  such  disposition,  if  it 
be  fair  and  real,  will  be  valid.     The  limitations  on  this  power 
are   those   only   which   are   prescribed   by  law.      (Sexton   a. 
"Wheaton,  8  Wheat.,  229,  242.)    Thus,  as  an  abstract  principle, 
there  is  no  doubt  of  the  right  of  a  man  to  make  preference  of 
creditors.     (Waterbury  a.   Sturtevant,  18  Wend.,  358.)     The 
statute  in  relation  to  wills  cited  by  plaintiff  is  an  argument  in 
favor  of  our  position,  that  an  affirmative  statute  does  not  take 
away  the  common  law.     Wills  are  the  creation  of  statute  law, 
and  were  unknown  to  the  common  law.     They  have  always 
been  the  subject  of  statute  regulation,  and  derive  all  their  force 
from   the   statutes   authorizing  them.     (See   2  Black.    Com., 
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10-12.)  3.  The  act  in  question  is  throughout  in  the  affirma- 
tive, contains  no  words  of  prohibition,  no  negative  words,  and 
imposes  no  penalty  or  forfeiture  for  a  non-compliance  with  its 
provisions.  It  cannot  therefore  take  away  the  common-law 
right  of  the  assignor  to  dispose  of  his  property  for  the  benefit 
of  his  creditors,  (2  Coke  Inst.,  200 ;  Rex  a.  Sparrow,  Strange, 
1123 ;  Rex  a.  St.  Nicholas,  lb.,  1066  ;  Pearce  a.  Morris,  2  Ad. 

6  E.,  96 ;  Rex  a.  Justices  of  Leicester,  7  B.  &  C. ,  12 ;  Rex  a. 
Inhabitants  of  Birmingham,  8  2b.,  34 ;  Gwynne  a.  Burnell,  2 
Bing.  N.  C.,  39  ;  Thames  Haven  Dock  <fe  Railway  Co.  a.  Rose, 
4  Man.  (&  Gr.,  552 ;  Southampton  Dock  Co.  a.  Richards,  1 Ib., 
448 ;  Wood  a.  Chapin,   13  N.  Y.,  521,  526 ;  Cole  a.  Green, 

7  Scott  N.  R.,  682 ;   Jackson  a.  Bradt,  2  Cat.,  169 ;  Exp. 
Heath,  3  Hill,  51 ;  People  a.  Cook,  10  N.  Y.,  89,  and  cases 
cited ;  S.  C.,  14  Barb.,  290 ;  Jackson  a.  Young,  5  Cow.,  269 ; 
Dwarris  on  Statutes,   638.)    4.    This   act  is  not  "introdnc- 
tive   of  new  laws"   in   such   a   sense   as   to   bring  it  within 
the  exception  cited  by  Judge  Hilton  in  Cook  a.  Kelly  (12 
Abbotts'  Pr.,  36),  to  the  maxim  quoted  in  the  last  subdivision 
under  this  point.     5.  The  acknowledgment  of  the  assignment 
is  not  by  the  act  made  a  condition  precedent  to  the  taking 
effect  of  the  assignment    The  provision  of  the  statute  in  re- 
lation  to   acknowledgments  of  grants  of  land,  &c.   (1  Rev. 
Stat.,  737,  §  137),  is  in  substantially  the  same  language,  re- 
quiring either  an  acknowledgment  "  previous  to  delivery,"  or 
the  signature  of  an  attesting  witness  ;  and  in  Wood  a.  Chapin 
(13  N.  Y.,  514,  522),  a  deed  which  was  neither  acknowledged 
nor  attested  by  a  subscribing  witness  was  held  to  be  good. 
6.  Again,  the  time  of  making  the  acknowledgment  is  not  of 
the  essence  of  the  thing  ^required  to  be  done.     It  was  sufficient 
that  the  instrument  was  acknowledged  at  any  time  before  it 
was  recorded,  and  no  person  could  be  prejudiced  by  the  neg- 
lect to  do  so  at  an  earlier  date.    The  act  is  therefore  directory 
as  to  the  time  of  acknowledgment.     (Cases  cited  under  subdi- 
vision 3,  supra;  Sears  a.  Burnham,  17 N.  Y.,  445.)    7.  It  must 
be  apparent  that  if  the  first  section  of  the  act  is  directory, 
the  subsequent  ones  must  be  so.     8.  The  intention   of   the 
Legislature    in    passing    this   act   does    not   come    in    ques- 
tion.    There  is  no  ambiguity  or  uncertainty  as  to  what  the 
Legislature  intended  to  require.     The    authorities  cited  by 
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the  plaintiff  (15  Johns.,  358,  &c.)  have  no  bearing  upon  the 
case. 

IY.  The  proof  of  the  instrument  by  the  subscribing  witness 
in  June,  1860,  was  a  substantial  compliance  with  the  require- 
ments of  the  act,  and  the  assignment  took  effect  at  that  time,  if 
not  before.  The  object  of  the  acknowledgment  could  only  be 
to  authenticate  the  execution  of  the  instrument,  and  to  enable 
it  to  be  recorded,  and  the  legal  effect  of  the  proof  is  precisely 
the  same.  The  maxim  de  minimis  non  curat  lex,  applies  to 
this  case. 

Y.  If  the  assignment  ever  took  effect  at  all,  it  must  be  ap- 
parent that  the  plaintiff  in  this  case  has  mistaken  his  remedy. 
The  title  to  the  property  having  passed  to  the  assignee,  there 
was  nothing  that  could  be  reached  by  a  receiver  in  supplem'dh- 
tary  proceedings.  The  only  remedy  was  for  the  judgment- 
creditor  to  bring  his  action  in  his  own  name,  as  one  of  the 
cestuis  que  trust  under  the  assignment,  to  compel  the  assignee 
to  give  the  security,  and  to  account  and  perform  the  trust,  or 
remove  him. 

MULLEN,  J. — Before  the  passage  of  the  act  of  13th  April, 
1860,  entitled  "  an  act  to  secure  to  creditors  a  just  division  of 
the  estates  of  debtors  who  convey  to  assignees  for  the  benefit 
of  creditors,"  an  assignment  by  a  debtor  of  his  property  to  an 
assignee  in  trust  for  creditors,  might,  under  certain  circumstan- 
ces, have  been  made  without  writing,  or,  if  in  writing,  need  not 
have  been  acknowledged  before  any  officer  before  delivery  to  the 
assignee,  in  order  to  be  valid  and  effectual,  to  accomplish  the 
purpose  intended.  These  acts  are  for  the  first  time  required 
by  the  act  above  referred  to,  and  the  only  question  of  law 
presented  by  the  appeal  is,  whether  this  statute  is  to  be  con- 
strued as  avoiding  an  assignment  not  made  in  conformity  to 
its  provisions,  or  whether  it  is  directory  merely,  leaving  it  dis- 
cretionary with  the  parties  to  conform  to  the  statute  or  to  dis- 
regard it  at  their  pleasure. 

Yoluntary  assignments  by  insolvent  debtors  for  the  benefit 
of  creditors,  in  and  by  which  certain  creditors,  or  classes  of 
creditors,  have  been  preferred  over  other  creditors  or  classes,  have 
not  been  favored  instruments  in  the  courts,  nor  have  business 
men  looked  upon  them  without  suspicion.  The  secrecy  with 
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which  they  might  be  made — the  facility  they  afforded  to  fraud — 
the  unjust  preferences  they  secured,  required  that  they  should  be 
watched  with  the  greatest  vigilance,  and  scrutinized  with  the 
greatest  care.  It  was  in  the  power  of  the  debtor  and  his  as- 
signee to  put  forward  one  of  these  instruments  at  such  time  as 
should  most  effectually  give  effect  to  their  own  purposes — to 
ante  or  post  date  it — to  consider  it  as  delivered  or  not  de- 
livered— to  alter  the  schedules — to  increase  or  lessen  the  num- 
ber of  preferred  creditors — to  prefer  a  friend  or  non-prefer  an 
enemy — to  increase  or  lessen  the  amount  of  property  to  be 
passed  under  the  assignment — these  and  other  fraudulent  and 
dishonest  acts  might  have  been  done  without  any  opportunity 
being  afforded  to  the  creditors  to  prevent  or  punish  them. 

It  was  to  prevent  these  abuses  that  the  act  of  the  13th  April, 
1860,  was  passed.  That  act  requires  the  assignment  to  be  in 
writing,  and  to  be  acknowledged  before  an  officer  authorized 
to  take  the  acknowledgment. 

It  is  quite  clear  that  if  this  statute  is  to  be  construed  as  di- 
rectory, that  it  is  a  mere  nullity — no  abuse  is  corrected — no  one 
is  protected — it  amounts  to  nothing — accomplishes  nothing. 
It  is  hardly  respectful  to  the  Legislature  to  hold  that  it  would 
pass  through  the  forms  of  legislation  an  act  which  it  knew  was 
to  be  obligatory  only  at  the  will  of  the  citizen — to  be  obeyed 
or  disobeyed,  as  each  person  should  deem  most  conducive  to 
his  own  interest. 

There  was  an  evil  to  be  remedied,  and  it  could  only  be 
remedied  by  a  law  requiring  the  persons  to  be  affected  by  it 
to  conform  to  its  provisions,  or  their  acts  would  be  void. 
That  the  Legislature  intended  to  make  this  statute  mandatory  I 
have  no  doubt,  and  I  am  equally  clear  that  it  is  our  duty  so  to 
construe  it. 

I  do  not  think  that  an  investigation  of  the  rules  by  which  to 
determine  whether  a  statute  is  mandatory  or  directory,  will  aid 
us  in  arriving  at  a  construction  of  the  statute  in  question.  The 
question  here  is  one  of  legislative  intent,  to  be  derived  from 
the  circumstances  under  which  the  act  was.passed.  We  know 
there  was  an  evil  to  be  remedied — that  this  statute  was  intend- 
ed to  have  remedied  it,  in  a  degree — effect  cannot  be  given  to 
such  intent  by  considering  the  statute  directory,  but  can  be 
only  by  holding  it  to  be  mandatory. 
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I  know  of  no  case  in  which  it  has  been  held  that  a  statute 
enacted  to  remedy  an  abuse  was  directory. 

There  are  cases  in  which  it  is  held  that  when  a  duty  is  im- 
posed on  a  public  officer,  in  which  the  public  have  an  interest, 
and  a  time  is  limited  within  which  it  is  to  be  performed,  or  a 
manner  prescribed  in  which  it  is  to  be  done — that  the  act  may 
be  done  after  the  time  limited  in  the  statute,  or  in  a  manner 
different  from  that  prescribed — the  statute  in  such  case  being 
directory.  The  reason  of  the  rule  in  such  cases  being,  that  the 
act  being  for  the  benefit  of  the  public,  conformity  to  the  pre- 
cise time  and  manner  indicated  in  the  statute  is  not  exacted, 
because  the  Legislature  is  to  be  presumed  to  intend  that  the  act 
should  be  done,  and  the  time  and  manner  of  doing  it  are  of  no 
materiality. 

There  is  no  distinction  in  principle  between  this  act  and 
that  of  the  act  relating  to  the  execution  of  wills ;  substan- 
tial conformity  to  its  provisions  is  required,  or  the  will  is 
void.  Yet  there  are  in  the  statute  no  mandatory  words, 
no  provision  that  the  will  is  void  if  not  executed  in  con- 
formity to  it.  It  is  substantially  like  the  act  under  consid- 
eration. 

It  is  said  that  the  act  relating  to  wills  is  held  to  be  manda- 
tory, because  at  common  law  a  person  had  no  power  to  make 
a  last  will,  and  as  that  right  is  given  by  statute,  the  provisions 
of  the  statute,  as  to  the  manner  of  execution,  must  be  com- 
plied with. 

This  is  equivalent  to  saying  that  when  the  Legislature 
grants  a  new  right,  gives  a  new  remedy,  or  imposes  a  new 
duty,  the  provisions  of  the  statute  are  peremptory.  The 
proposition  is  not  correct  in  regard  to  each  of  the  classes  of 
cases  enumerated,  and,  indeed,  the  only  rule  which  can  be 
laid  down  is,  that  the  question  is  one  of  intention,  and  when 
the  intention  is  ascertained  it  must  have  effect.  The  cases  in 
relation  to  the  construction  of  statutes,  lay  down  rules  by 
which  courts  may  be  guided  in  ascertaining  the  intentions  of 
the  Legislature.  But  when  that  case  is  obvious,  no  cases,  nor 
principles  to  be  drawn  from  cases,  can  justify  a  court  in  refus- 
ing to  give  it  effect. 

I  am  of  opinion  that  the  judgment  of  the  special  term  should 
be  reversed,  on  the  sole  ground  that  the  assignment,  not  having 
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been  executed  and  acknowledged  in  compliance  with  the  statute, 
is  utterly  void. 

• 

SUTHERLAND,  P,  J.,  concurrred. 
CLEKKE,  J.,  dissented. 


BRITTCN  a.  PHILLIPS. 

Supreme  Court,  First  District;  At  Chambers,  March,  1861. 

APPEAL  FROM  JUDGMENT. — RESTITUTION. — UNDERTAKING. — STAY 
OF  PROCEEDINGS. 

All  proceedings  under  a  judgment  ordering  a  new  trial  and  awarding  restitution, 
are  stayed  by  appeal  and  the  giving  an  undertaking,  under  section  335  of  the 
Code. 

Where  an  appeal  is  taken  from  an  order  for  restitution  made  on  motion,  a  stay  of 
proceedings  is  to  be  had  only  by  a  special  order. 

Motion  for  an  attachment  for  a  contempt. 

This  action,  by  Dexter  B.  Britton  against  Charles  B.  Phillips, 
was  brought  to  recover  damages  for  breach  of  a  contract  to 
convey  certain  real  estate.  The  cause  was  referred,  and  plain- 
tiff had  judgment  for  $1,613.80.  On  appeal,  this  judgment  was 
reversed,  and  a  new  trial  ordered.  Judgment  was  thereupon 
entered  by  the  defendant  as  follows : 

{Title  of  cause,  and  usual  recitals.] 

"It  is  adjudged  that  the  said  judgment  be,  and  the  same 
hereby  is,  in  all  things  reversed,  and  that  a  new  trial  be,  and 
the  same  is,  hereby  granted,  with  costs,  to  abide  the  event. 
And  it  appearing  to  the  court,  that,  notwithstanding  the  appeal 
herein,  the  respondent  executed  and  collected  the  amount  of 
the  judgment  below,  costs,  and  sheriff's  fees,  to  wit,  the  sum  of 
$1,855.23,  therefore  it  is  further  adjudged,  ordered,  and  decreed, 
that  the  said  respondent  make  restitution  to  the  said  appellant 
VOL.  XVI.— 3 
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by  paying  into  court  to  the  chamberlain  of  the  city  of 
York,  within  ten  days  after  service  of  this  decree  on  him  or  his 
attorney,  the  said  sun!  of  $1,855.23,  with  interest  from  the  date 
of  said  collection,  on  August  5,  1861,  by  the  said  respondent, 
to  abide  the  order  of  this  court  after  such  new  trial  is  had." 

The  plaintiff  appealed  to  the  Court  of  Appeals,  and  gave  the 
defendant  an  undertaking,  under  section  335  of  the  Code,  in 
double  the  amount  of  the  money  directed  to  be  paid  into  court 
and  for  costs  of  appeal.  Defendant  now  moved  for  an  attach- 
ment against  plaintiff  for  his  disobedience  of  the  order  directing 
the  payment  into  court. 

Dennis  McMahon,  for  the  motion,  cited  McMahon  a.  Allen 
(13  Abbotts'  Pr.,  126),  and  contended  that  section  335  was  in- 
tended to  apply  to  a  different  class  of  judgments. 

Anthony  JR.  Dyett,  opposed,  contended  that  the  only  way  to 
obtain  a  new  trial  when  the  case  had  been  tried  by  a  referee, 
was  by  appeal  from  the  judgment,  and  not  by  a  motion  -for  a 
new  trial,  as  where  the  case  is  tried  by  a  jury  ;  that  the  deci- 
sion of  the  general  term  on  such  appeal  was  a  judgment,  and 
that  the  undertaking  stayed  proceedings. 

INGRAHAM,  J. — The  portion  of  the  judgment  which  directed  a 
restitution  was  a  part  of  the  judgment,  and  was  authorized  to 
be  made  a  part  of  the  judgment  by  section  369  of  the  Code, 
which  provides  that  "  if  the  order  shall  be  made  before  judg- 
ment is  entered,  the  amount  may  be  included  in  the  judgment." 
As  such  it  is  to  be  appealed  from  as  any  other  judgment  for  the 
payment  of  money,  and  the  amount  can  be  collected  by  an 
execution  (2  E.  D.  Smith,  41),  if  not  stayed  on  appeal.  An 
undertaking  given  for  enough  to  cover  the  amount  awarded  by 
way  of  restitution  and  costs,  would  stay  proceedings  as  to  the 
whole  judgment  without  an  order. 

It  would  be  different  if  the  restitution  had  been  ordered  on 
a  motion  after  the  judgment ;  then  the  undertaking,  on  appeal, 
would  not  apply,  and  a  stay  of  proceedings  would  be  necessary. 

I  think  the  undertaking  is  valid,  and  the  proceedings  stayed 

Motion  denied  without  costs. 
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KELLOGG  a.  TOTTEN. 
Swpreme  Court,  Second  District;  General  Term,  Sept.,  1858. 

SALE  OF  GOOD-WILL. — ATTACHMENT  BY  ADVICE  OF  SELLER. IM- 
PROPER EVIDENCE. 

A  transfer  by  a  retiring  partner  to  the  other,  of  "  the  business  connections  and 
patronage  belonging  to  the  firm,"  may  be  deemed  to  include  the  goods  of  the 
concern. 

A  retiring  partner,  who  transfers  the  good-will  of  the  business  to  his  copartner, 
does  not  violate  his  consequent  obligations  to  the  latter  by  advising  a  creditor 
to  attach  the  property. 

Where,  in  an  action  in  which  the  purchaser  of  the  good-will  sought  to  recover 
damages  caused  by  an  attachment  levied  by  the  advice  of  the  seller,  the  judge, 
though  ruling  that  it  was  no  breach  of  the  contract,  admitted  evidence  of  the 
attachment,  and  it  formed  an  element  in  the  damages  ; — Held,  that  the  ver- 
dict should  be  set  aside. 

Appeal  from  a  judgment. 

This  action  was  brought  by  Charles  G.  Kellogg  against 
Ephraiin  J.  Totten,  on  articles  of  agreement  for  dissolution  of 
partnership.  The  complaint  was  as  follows  : — 

{Title  of  the  cause.] 

"  Charles  G.  Kellogg,  of  the  city  of  Brooklyn,  complaining 
by  A.  H.  Dana,  his  attorney,  against  Ephraim  J.  Totten,  of 
Richmond  county,  showeth  to  the  court  that  the  plaintiff  and 
defendant  were,  in  the  month  of  February,  1852,  in  mercantile 
business  as  commission  merchants  and  general  jobbers  at  San 
Francisco,  in  California,  under  the  firm-name  of  Totten  &  Kel- 
logg, and  had  been  so  for  a  considerable  time  previous,  viz. : — 
the  period  of  about  a  year  and  three  months. 

"  Plaintiff  further  saith,  that  their  business  at  the  time  above 
mentioned  was  supposed  by  him  to  be  promising,  although  it 
had  not  yielded  a  large  profit,  and  that  a  proposition  having 
been  made  about  that  time,  by  defendant,  to  plaintiff,  to  sell 
out  his  partnership  interest,  it  was  finally,  with  some  modifica- 
tion, accepted  by  the  plaintiff. 
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"  He  further  saith,  that  the  said  defendant  Totten  had  not  at 
that  time  any  capital  in  the  concern  other  than  his  equal  part- 
nership interest — all  the  capital  originally  put  in  by  him  having 
been  drawn  out  at  the  time  of  the  agreement  to  dissolve. 

"  He  further  saith,  that  the  basis  of  the  proposition,  and  the 
inducement  to  plaintiff  to  accept,  was  the  value  of  the  business 
done  by  said  firm,  with  or  for  certain  customers  and  certain 
business  connections  and  acquaintances,  not  the  property  actu- 
ally on  hand;  that  one  of  the  principal  customers  was  John 
Johnson,  of  the  city  of  New  York,  whose  business  had  been 
brought  to  the  concern  by  Totten,  and  of  which  defendant 
claimed  to  have,  and  plaintiff  believed  he  had,  control.  That 
he  was,  in  fact,  the  general  agent  of  said  Johnson,  having  a 
power  of  attorney  from  him  for  the  transaction  of  all  his  busi- 
ness in  California.  That  said  Johnson  had  consigned  largely 
to  the  firm,  and  that  some  part  of  the  goods  had  been  sold 
upon  a  credit  not  yet  expired,  and  a  portion  of  the  goods  re- 
mained on  hand. 

"  That  by  the  terms  of  the  agreement  entered  into  between 
plaintiff  and  defendant,  all  the  partnership  interest  of  defend- 
ant was  sold  out  to  plaintiff  for  the  sum  of  $4,000.  All  the 
property  of  the  partnership  was  transferred  to  plaintiff,  together 
with  the  business  of  the  late  firm,  plaintiff  to  pay  all  the  debts 
of  the  firm — what  was  due  in  San  Francisco  by  the  1st  of  March 
then  next,  and  the  foreign  indebtedness  by  the  1st  of  June  fol- 
lowing ;  and  it  was  expressly  understood  and  agreed,  that  as 
respected  any  indebtedness  to  said  Johnson,  plaintiff  was  to  have 
till  the  1st  of  July  to  pay  it,  and  defendant  then  stated  he  had 
a  power  of  attorney  from  said  Johnson  by  which  he  had  power 
to  make  such  agreement,  and  that  it  would  be  binding  upon 
his  principal,  and  at  the  same  time  the  said  defendant  took  pos- 
session of  and  assumed  the  control  of  the  goods  of  said  John- 
son still  remaining  unsold ;  the  said  defendant  further  under- 
took to  secure  for  plaintiff  the  business  of  said  Johnson,  and  to 
aid  him  generally  in  keeping  all  the  customers  that  said  de- 
fendant Totteu  had  brought  there,  and  maintaining  the  credit  of 
the  concern. 

"  Plaintiff  further  saith,  that  he  complied  with  the  conditions 
of  this  agreement,  by  paying  defendant  Totten  the  sum  of 
$4,000,  and  paying  all  the  indebtedness  of  the  firm  in  San  Fran- 
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cisco  within  the  period  specified ;  that  ho  also  made  prepara- 
tions for  the  payment  of  the  foreign  indebtedness,  and  would 
have  discharged  the  same  without  any  difficulty  within  the 
time  prescribed.  That  the  said  defendant  remained  as  clerk  of 
plaintiff  in  the  store,  where  the  partnership  had  been  conducted, 
at  a  salary  of  $200  a  month,  up  to  the  2Sth  of  May  following, 
to  which  time  he  was  paid  his  salary  in  full,  and  quit  plaintiff's 
employment,  with  no  intiina^ln  of  any  different  understanding 
or  intention  than  what  had  been  agreed  as  above  set  forth  ;  and 
the  plaintiff  was  at  that  time  doing  a  prosperous  business,  and 
had  the  confidence  of  his  customers.  That  before  the  time  de- 
fendant left  plaintiff's  employment,  a  part  of  the  goods  which 
were  on  hand,  at  the  time  of  the  dissolution,  together  with 
other  goods  subsequently  purchased  by  plaintiff,  had  been  sold 
to  customers,  and  were  marked  for  delivery,  and  that  such  sale 
had  been  made  by  defendant  Totten  himself,  as  a  clerk  of  the 
plaintiff.  That  on  or  about  the  31st  day  of  May,  1852,  without 
further  notice  to  plaintiff,  all  the  goods  of  said  Johnson  re* 
maining  unsold  were  withdrawn  by  said  defendant  Totten, 
from  the  store  of  the  plaintiff,  and  a  suit  was  commenced  for 
the  recovery  of  the  whole  indebtedness  of  the  said  firm  to  the 
said  Johnson  ;  and  plaintiff  avers  that  such  suit  was  instituted 
at  the  instance  of  said  defendant,  and  was  prosecuted  under  his 
directions,  although  in  form  the  suit  was  against  said  defendant 
Totten,  as  well  as  against  the  plaintiff  in  this  suit.  That  the 
suit  was  commenced  by  attachment  of  all  the  goods  in  the 
store  of  the  plaintiff,  including  those  which  had  been  sold  after 
the  dissolution,  and  which  were  ready  for  delivery  to  the  pur- 
chasers, as  before  mentioned.  That  the  said  defendant  Totten, 
came  with  the  officer  who  had  the  process,  and  directed  the 
seizure  of  the  goods. 

"  That  the  plaintiff's  business  was  interfered  with  and  greatly 
injured  by  this  seizure  of  his  property,  and  that  although  he 
obtained  a  release  by  giving  bonds,  yet  the  giving  of  security 
for  so  large  an  amount  was  an  injury  to  his  credit,  and  a  large 
absorption  of  his  means  in  procuring  sureties. 

"  Plaintiff  further  saith,  that  at  the  same  time  the  said  John- 
son, who  had  thus  by  defendant  Totten's  advice  come  to  San 
Francisco,  set  up  a  store  in  the  immediate  neighborhood  of 
plaintiff,  which  plaintiff  believes  and  avers  was  done  at  the  in- 


38  ABBOTTS'  PRACTICE  REPORTS. 

Kellogg  a.  Totten. 

stance  of  defendant.  That  defendant  publicly  recommended 
to  plaintiff's  customers  to  go  to  the  other  store,  and  advised 
those  who  had  been  in  the  habit  of  dealing  with  him,  and  of 
temporarily  making  deposits  of  money,  to  withdraw  such  de- 
posits, stating  that  their  funds  were  unsafe  in  his  hands  ;  that 
he  came  daily  in  front  of  plaintiff's  store  to  seek  his  customers 
in  order  to  make  these  statements ;  and  plaintiff  believes,  and 
so  avers  the  fact  to  be,  that  sal^  defendant  Totten,  designed 
by  this  course  of  proceedings  to  ruin  the  plaintiff,  and  that 
the  effect  of  it  was  that  the  plaintiff's  customers  did  withdraw 
their  deposits,  that  his  credit  was  injured,  and  his  business 
declined. 

"Plaintiff  further  saith  that  judgment  was  eventually  re- 
covered by  said  Johnson  against  Totten  &  Kellogg,  in  the  suit 
above  mentioned,  for  the  sum  of  about  $16,000,  and  was  paid 
by  said  Kellogg,  to  which  said  defendant  Totten,  contributed 
nothing,  and,  in  fact,  left  San  Francisco  during  the  progress  of 
the  trial  and  before  the  recovery  of  said  judgment,  and  came 
to  this  State,  where  he  has  since  remained,  and  the  plaintiff  was 
compelled  to  bear  the  wliole  loss  of  the  winding  up  and  settling 
the  concern  under  the  circumstances  herein  specified. 

"  Plaintiff  further  saith  that  by  the  issuing  of  the  attachment, 
and  by  the  proceedings  of  the  said  defendant  Totten,  herein 
set  forth,  plaintiff's  credit  was  ruined,  and  he  was  compelled  to 
settle  immediately  all  outstanding  accounts  due  by  the  firm, 
and  to  close  up  business  relations  with  other  concerns  in  the  in- 
terior, and  finally  was  broken  up  in  his  business,  and  that  the 
assets  of  the  firm  were  insufficient  to  pay  its  debts,  so  that  the 
plaintiff  incurred  heavy  loss. 

"  Plaintiff  insists  that  the  result  was  caused  entirely  by  the 
conduct  of  said  defendant  Totten.  That  the  agreement  en- 
tered into  at  the  time  of  the  dissolution  was  violated  by  de- 
fendant Totten,  and  that'  he  ought  to  pay  all  the  damages 
caused  thereby,  or  that  the  agreement  for  dissolution  ought  to 
be  declared  void,  and  the  said  defendant  be  adjudged  to  repay 
the  $4,000  received  by  him,  with  interest,  and  to  contribute  to 
the  payment  of  the  debts  of  the  late  firm,  which  were  paid  by 
plaintiff  after  the  agreement  for  dissolution. 

"Wherefore  plaintiff  prays' judgment  for  damages  caused  by 
the  acts  of  said  defendant,  to  the  amount  of  $30,000,  or  that 
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the  defendant  repay  the  sum  of  $4,000,  with  interest  from 
March,  1852,  and  his  proportion  of  the  debts  of  Totten  &  Kel- 
logg paid  by  plaintiff,  or  still  remaining  unpaid,  and  of  the 
expenses  incurred  by  plaintiff  in  settling  such  indebtedness  as 
shall  be  found  due  on  a  just  accounting,  and  for  that  purpose, 
that  an  account  be  ordered  according  to  the  usual  practice  in 
the  settlement  of  partnership  business,  and  for  such  further  or 
other  relief  as  this  court  shall  deem  proper,  together  with  the 
costs  of  this  action." 

When  the  cause  came  on  for  trial  at  circuit,  the  defendant's 
counsel  objected  that  it  was  an  equity  case,  and  could  not  be 
tried  there.  Thereupon  the  judge  ordered  the  complaint  to  be 
amended  by  striking  out  the  prayer  for  equitable  relief,  and 
after  a  trial  a  verdict  was  rendered  for  the  plaintiff  for  $7,550. 

The  other  material  facts  appear  in  the  opinion. 

From  the  judgment  entered  on  this  verdict  the  defendant 
appealed. 

L.  C.  Clark,  for  the  appellant. 
A.  II.  Dana,  for  the  respondent. 

BY  THE  COURT.* — S.  B.  STKONG,  P.  J. — It  struck  me  on  the 
argument  that  it  was  a  strange  suit,  and  that  it  had  been 
strangely  tried  and  decided.  The  counsel  were,  on  the  trial, 
very  critical  in  their  objections  to  the  admission  of  a  large 
portion  of  the  evidence,  and  imposed  upon  the  learned  judge 
much  unnecessary  trouble.  Many  of  the  objections  were 
wisely  abandoned  on  the  argument,  and  there  were  some  that 
were  warmly  discussed,  which  seemed  to  me  to  have  but  little 
force.  I  cannot  see  the  wisdom  or  even  the  propriety  of  thus 
taking  up  the  time  of  the  conrt  on  the  trial,  or  encumbering 
the  case  afterwards  with  such  trivial  objections. 

The  plaintiff  and  the  defendant  were  partners  in  business  in 
San  Francisco,  in  California.  They  dissolved  their  partnership 
by  an  instrument  in  writing,  dated  on  the  1st  of  February,  1852. 
By  that  instrument  the  defendant  conveyed  all  his  right,  title, 
and  interest  to  or  in  the  business  of  the  late  tirm,  to  the 
plaintiff  for  $4,000.  The  sale  and  conveyance  included  all  the 

*  Present,  S.  B.  STEOKG,  P.  J.,  and  J.  A.  Lorr  and  JOH*  W.  BKOWK,  JJ. 
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business  connections  and  patronage  belonging  to  said  firm.  It 
was  made  a  question  on  the  trial,  whether  the  transfer  included 
the  good- will  of  the  firm.  I  think  that  it  did.  The  expression 
"  the  business  connections  and  patronage  belonging  to  said 
firm  "  are  strong  to  show  that  such  must  have  been  the  intent 
of  the  parties.  The  original  instrument  was  not  produced  in 
evidence,  and  there  was  some  dispute  between  the  witnesses 
whether  the  word  "  patronage  "  was  inserted,  but  I  think  the 
evidence  was  sufficient  to  warrant  the  conclusion  that  it  was. 
The  principal  witness,  who  swore  that  it  was,  testified  that  he 
had  read  the  instrument  so  many  times  that  he  must  have  com- 
mitted it  to  memory.  The  plaintiff  obligated  himself  to  pay 
all  the  indebtedness  of  the  firm  in  San  Francisco  by  the  1st  of 
March  then  next,  and  for  all  foreign  indebtedness  which  he 
engaged  to  pay,  he  was  to  have  until  the  1st  day  of  the  follow- 
ing July  to  settle,  at  which  time  he  promised  that  they  should 
be  paid,  or  a  discharge  procured  for  the  defendant  from  all 
liabilities.  The  complaint  states  that  it  was  expressly  under- 
stood and  agreed  that,  as  respected  any  indebtedness  to  one 
Johnson,  the  plaintiff  was  to  have  till  the  1st  day  of  July  to 
pay  it ;  and  that  the  defendant  stated  at  the  time  that  he  had  a 
power  of  attorney  from  Johnson,  which  authorized  him  to  make 
such  agreement.  If  there  was  any  such  understanding  or  agree- 
ment, it  was  not  reduced  to  writing,  and  the  evidence  to  prove 
it  was  very  slender  and  unreliable.  Besides,  the  arrangement 
between  the- parties  was  committed  to  writing,  which  was  signed 
by  them,  and  no  simultaneous  oral  agreement  could  be  received 
in  evidence  to  vary  or  add  to  it.  The  agreement  that  the 
plaintiff  was  to  have  until  the  1st  of  July  to  settle  all  foreign 
indebtedness,  had  reference  to  him  and  the  defendants,  not  to 
their  creditors.  The  defendant  could  not  contract  for  any  delay 
as  to  them  ;  certainly  not  as  to  any  but  Johnson.  There  is  not 
sufficient  evidence  that  Johnson's  letter  of  attorney  was  broad 
enough  to  authorize  the  defendant  to  consent  to  the  delay.  If 
it  was  in  as  comprehensive  terms  as  the  plaintiff's  witnesses 
suggest,  it  would  not  have  sanctioned  an  arrangement  in  a 
matter  between  the  constituent  and  the  attorney  and  the  attor- 
ney's partner.  The  attorney  could  not  act  for  his  principal,  on 
the  one  side,  and  himself  and  his  partner  on  the  other ;  at  any 
rate,  such  authority  could  not  be  inferred  from  general  terms. 
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but  must  be  strictly  expressed,  if  its  existence  is  claimed  and 
allowed. 

The  plaintiff  alleges  that  an  attachment  was  issued  at  the 
suit  of  Johnson,  against  the  plaintiff  and  defendant,  and  levied 
upon  the  goods  in  the  plaintiff's  store  previous  to  the  said  1st 
of  July,  1852.  That  it  was  issued  by  the  advice  of  the  defend- 
ant, and  that  those  proceedings  ruined  the  plaintiff's  credit,  and 
eventually  closed  his  business. 

He  also  complains  that  the  defendant  advised  some  of  the 
former  customers  of  the  firm  to  trade  with  Johnson,  and  others 
in  the  same  business  in  San  Francisco.  It  is  evident,  however, 
that  there  is  not  much  in  that  cause  of  complaint,  and  the 
plaintiff's  principal  witnesses  swore,  upon  their  examination  by 
his  counsel,  that  the  attachment  broke  up  the  plaintiff's  busi- 
ness. There  is  no  proof  that  he  suffered  to  any  great  extent,  if 
at  all,  from  any  previous  diversion  of  his  customers.  The  large 
verdict  of  $7,550  damages  was  doubtless  given  for  the  destruc- 
tion of  his  business  by  the  attachment,  under  the  supposition 
by  the  jury  that  it  was  issued  through  the  advice  of  the  de- 
fendant. 

There  can  be  no  doubt  but  that  the  defendant  and  John- 
son were  on  friendly  terras.  Johnson  had  constituted  the  de- 
fendant his  attorney.  They  roomed  together  after  Johnson's 
arrival  in  San  Francisco.  The  defendant  accompanied  the 
officer  when  he  seized  the  goods  under  the  attachment,  and  was 
a  witness  on  the  subsequent  trial  between  Johnson  and  the 
plaintiff.  Under  these  circumstances  it  was  reasonable  to  infer 
that  the  defendant  had  advised  the  attachment.  But  if  he  had 
so  advised,  would  that  have  subjected  him  to  an  action  because 
the  proceedings  had  been  disastrous  to  the  plaintiff's  business  ? 
Johnson's  claim  was  undoubtedly  for  money  due  him  at  the 
time.  It  should  have  been  paid  when  due  by  the  plaintiff, 
although  the  defendant  had  consented,  so  far  as  related  to  him- 
self, that  there  might  be  a  delay  of  payment  until  the  1st  of 
July  ;  yet  that  had  no  bearing  upon  the  rights  of  the  creditor, 
nor  did  it  relieve  the  plaintiff  from  his  obligation  to  pay  the 
debt  when  it  was  due.  Now,  if  the  defendant,  under  these 
circumstances,  had  advised  one  whom  he  had  induced  to  sell 
goods  upon  trust,  to  the  firm  of  which  he  had  been  a  member, 
and  who  had  been  unable  to  obtain  payment  when  the  money 
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was  due,  to  attach  goods  which  had  belonged  to  the  firm,  and 
among  others  those  which  had  been  sold  to  the  firm  by  the 
creditor,  and  which  had  passed  from  the  control  of  the  adviser 
into  the  custody  and  sole  control  of  the  defaulting  debtor, 
would  that  have  subjected  the  adviser  to  an  action  at  the  suit 
of  such  debtor,  because  the  former  had  sold  to  the  latter  the 
good-will  of  the  firm  to  which  they  had  both  belonged  ?  It 
would  be  singular  to  institute  such  an  a-ction,  and  still  more 
singular  to  sustain  it.  There  are  cases  which  decide  that,  when 
one  partner  has  sold  the  good- will  of  their  joint  concern  to  the 
other,  the  retiring  partner  cannot  engage  in  the  same  business, 
in  the  same  vicinity ;  and  that  he  will,  if  necessary,  be  enjoined 
from  doing  so.  The  good-will  refers  to  both  partners,  and  it 
might,  and  probably  would,  be  divided,  and  the  business  of  the 
remaining  dealer  in  the  late  partnership  affairs  be  seriously 
diminished  by  the  conversion  of  his  former  associate  into  a 
rival. 

But  although  the  retiring  partner  would  not  be  allowed 
to  set  up  for  himself  a  new  similar  establishment  in  the  same 
place,  yet  he  cannot  be  restrained  from  giving  advice  to  a 
friend,  which,  if  followed,  might  injure  the  business  of  the  re- 
maining partner.  It  is  not  the  rule  that  the  seller  of  any  thing 
may  not  perform  any  act  which  may  impair  or  defeat  the 
arrangement  of  the  purchaser.  Thus,  one  who  has  sold  any 
property  may  advise  a  judgment-creditor  of  the  purchaser  to 
levy  upon  it,  and  thereby  deprive  him  of  any  beneficial  enjoy- 
ment of  what  he  had  bought.  The  seller  may  expose  the 
defects  of  what  he  has  transferred  to  another,  and  thus  depre- 
ciate it  in  the  hands  of  the  purchaser ;  and  although  such  con- 
duct would  be  discreditable,  yet  it  would  not  subject  him  to  an 
action.  The  purchaser  of  the  good-will  of  an  establishment 
ha£  no  greater  rights  than  other  dealers,  except  that  the  seller 
shall  not  impair  the  good-will  by  any  direct  action ;  and  if  he 
should  attempt  to  do  that,  he  may  be  restrained  by  an  injunc- 
tion. But  the  seller  may  do  many  things  which  may  conse- 
quentially be  equally  prejudicial,  without  subjecting  himself  to 
an  action. 

The  defendant's  counsel  objected  to  the  admission  of  any 
evidence  relative  to  Johnson's  attachment  as  irrelevant;  but 
the  learned  judge  overruled  the  objection,  and  did  not  subse- 
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quently  instruct  the  jury  that  they  could  not  take  such  evidence 
into  consideration.  He  decided  correctly  that  there  was  no 
breach  of  any  contract,  but  he  left  to  the  jury  to  infer  that  the 
defendant's  conduct  in  advising  the  attachment  was  an  infringe- 
ment of  the  plaintiff's  legal  rights.  In  the  view  which  I  take 
of  the  case,  the  evidence  should  have  been  rejected ;  and,  at  all 
events,  it  furnished  the  jury  with  an  illegitimate  element  of 
damages,  and  was  the  principal  cause  of  the  heavy  verdict 
against  the  defendant. 

The  judgment,  at  special  term,  should  be  reversed,  and  there 
should  be  a  new  trial;  The  costs  should  abide  the  event  of  the 
suit.* 


JOHNSTON  a.  JOHNSTON. 

New  York  Superior  Court ;  General  Term,  May,  1863. 
NE  EXEAT. — ARBEST. 

The  writ  of  ne  exeat  is  abolished  by  the  Code  of  Procedure.    The  only  cases  in 

which  arrest  is  now  allowed  in  civil  actions  are  provided  by  the  Code. 

• 

Appeal  from  an  order. 

This  action  was  brought  by  Joanna  Johnston  against  Robert 
John  Johnston,  her  husband,  to  obtain  a  limited  divorce.  The 
plaintiff  obtained  a  writ  of  ne  exeat,  which  the  judge  who 
granted  it  subsequently  set  aside ;  and  she  now  appealed  to  the 
court  at  general  term. 

Elbridge  T.  Gerry,  for  the  appellant. 
Robert  Jackson,  for  the  respondent. 


*  We  are  informed  that  this  decision  was  affirmed  by  the  Court  of  Appeals. 
December,  1862. 
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BY  THE  COURT.* — BOSWOKTH,  Ch.  J. — This  is  an  appeal  by  the 
plaintiff  from  an  order  made  May  8,  1863,  in  this  action, 
vacating  and  discharging  a  writ  of  ne  exeat  issued  herein  on  the 
5th  of  May,  1863. 

The  writ  was  granted,  ex parte,  on  a  petition  of  the  plaintiff, 
which  states  the  pendency  of  this  action  ;  that  it  is  brought  by 
the  plaintiff  to  obtain  a  limited  divorce;  that  an  order  was 
made  herein  on  the  8th  of  December,  1862,  directing  the 
defendant  to  pay  to  plaintiff,  weekly,  $10  as  alimony  pendente 
lite,  which  has  been  regularly  and  duly  paid  ;  and  that  defend- 
ant threatens,  and  is  about  to  remove  from  this  State  to  Green- 
wich, in  the  State  of  Connecticut.  The  writ  was  set  aside  by 
the  judge  who  allowed  it. 

.It  is  conceded  that  if  Fuller  a.  Emeric  (2  Sand/.,  626)  was 
correctly  decided,  the  writ  was  improvidently  issued.  But  it  is 
urged  that  Forrest  a.  Forrest  (10  Barb.,  46)  and  Bushnell  a. 
Bushnell  (15  lb.,  399),  overrule  that  decision,  and  that  these 
two  cases  and  Neville  a.  Neville  (22  How.  Pr.,  500)  present 
such  an  adverse  array  of  judicial  opinions,  that  Fuller  a. 
Emeric  should  be  reconsidered  and  disapproved. 

The  opinion  in  Fuller  a.  Emeric  indicates  a  careful  consider- 
ation of  the  question  by  the  learned  judge  who  wrote  it,  and 
shows  that  the  Code  was  designed  to  abolish  this  writ,  and  that 
the  commissioners,  in  their  report  to  the  Legislature,  advised 
that  body  that  such  was  their  design,  and  that  the  Code  as  they 
prescribed  it  was,  in  their  opinion,  so  drawn  as  to  accomplish 
that  design.  (2  Sandf.,  629.) 

The  opinion  of  the  learned  judge  in  Forrest  a.  Forrest  (10 
Barb.,  47)  commences  with  the  statement  "  that  the  counsel  on 
both  sides  agreed  that  the  writ  of  ne  exeat  was  abolished." 
That  learned  judge  held  the  opinion,  however,  that  the  writ 
was  "one  of  those  provisional  remedies  which  had  been  .saved 
to  suitors  by  sections  244  and  468 "  of  the  Code.  (75.,  48.) 
That  decision  was  made  in  October,  1850,  and  the  Code,  as  it 
then  was,  should  be  looked  at  in  considering  it. 

Section  244  (Laws  of  1849,  663,  ch.  138)  was  then  in  these 
words,  viz. :  "  Until  the  Legislature  shall  otherwise  provide,  the 
court  may  appoint  receivers  and  direct  the  deposit  of  money  or 

*  Present,  BOSWORTH,  Ch.  J.,  and  MONCRIEF  and  WHITE,  JJ. 
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other  thing  in  court,  and  grant  the  other  provisional 
now  existing,  according  to  the  present  practice,  except  as  other- 
wise provided  in  this  act" 

By  the  amendments  made  in  1851  (Laws  of  1851,  App.  80, 
§  244),  that  section  was  amended,  and  as  amended  it  commences 
with  a  specification  of  five  cases  in  which  a  receiver  may  be 
appointed ;  and  then  follows  this  provision,  viz. :  "  The  court 
may  grant  the  other  provisional  remedies  now  existing  according 
to  the  present  practice,  except  as  otherwise  pi'ovided  in  this  act" 

In  1852  this  section  was  again  amended,  and  the  words  above 
quoted  were  stricken  out.  (Laws  of  1852, 656,  §  244.)  That  this 
amendment  was  made  in  consequence  of  the  decision  in  Forrest 
a.  Forrest  (supra),  and  to  effect  the  abolition  of  this  writ,  if  not 
already  clearly  accomplished,  I  do  not  affirm.  But  the  repeal 
of  that  clause  took  away  the  basis  of  the  opinion  of  the  learned 
judge  in  that  case.  Conceding  to  it  the  full  consideration  due 
to  its  ability,  and  the  research  and  learning  it  demonstrates, 
still,  by  the  very  reasoning  in  that  opinion,  it  is  clear  that  the 
writ  is  abolished.  That  opinion  concedes  that  the  Code  as  first 
enacted  would  have  the  effect  to  abolish  the  writ  but  for  sec- 
tions 244  and  468  (supra) ;  and  if  that  be  so,  then,  as  the  part  of 
section  244,  above  quoted,  is  abolished,  the  power  to  issue  the 
writ  is  gone.  No  one,  I  think,  will  pretend  that  section  460, 
which  will  be  adverted  to  presently,  standing  alone  retains  it. 

In  Bushnell  a.  Bushnell  (15  Barb.,  399),  the  Supreme  Court, 
in  the  second  judicial  district,  held  before  three  judges  of  great 
ability,  decided  that  the  writ  was  not  abolished.  That  opinion 
proceeds  upon  two  grounds:  First,  ab  inconvenienti.  (lb.,  399, 
401.)  Second,  upon  intrinsic  evidence  furnished  by  sections 
178, 179,  "  of  an  intention  of  the  Legislature  to  leave  the  law  of 
arrest  and  imprisonment  where  it  was 'before  the  Code  was 
adopted."  (Ib.,  405,  and  402-406.) 

The  first  ground  of  argument  is  conceded  to  be  unavailable 
in  the  face  of  a  legislative  enactment;  and  the  argument  in 
relation  to  the  meaning  of  sections  178  and  179  is  the  only  one 
to  be  reviewed. 

Section  178  enacts  "  that  no  person  shall  be  arrested  in  a 
civil  action  except  as  prescribed  by  this  act ;  but  this  act  shall 
not  affect  the  act  tp  abolish  imprisonment  for  debt,  and  to 
punish  fraudulent  debtors,  passed  April  26,  1831,  vor  any  act 


46  ABBOTTS'  PEACTICE  EEPOKTS. 

Johnston  a.  Johnston. 

amending  the  same,  nor  shall  it  apply  to  proceedings  for  con- 
tempt." 

Section  179  enumerates  the  cases  in  which  a  person  may  be 
arrested— provisionally. 

Section  178  is  the  first  section  of  the  first  chapter  of  Title  VII, 
which  title  is,  "  Of  the  provisional  remedies  in  civil  actions." 
The  title  is  a  part  of  the  statute. 

"We  find  here  an  absolute  prohibition  against  the  arrest  of  any 
party  in  any  civil  action,  except  in  the  cases  and  in  the  manner 
provided  by  the  act  itself.  And  this  act  provides  in  terms  for 
every  civil  action,  whether  formerly  an  action  at  law  or  a  suit 
in  chancery.  The  preamble  of  this  act  declares  that  it  is  expe- 
dient   that  a  uniform  course  of  proceeding  in  all 

cases  should  be  established ;  and  section  69  enacts  that  there 
shall  be  "  but  one  form  of  action  for  the  enforcement  or  protec- 
tion of  private  rights  and  the  redress  of  private  wrongs,  which 
shall  be  denominated  a  civil  action." 

Then  follows  the  prohibition  of  the  arrest  of  any  party  in  a 
civil  action,  except  in  the  cases  and  manner  specified  in  that 
act.  Every  remedy  other  than  a  civil  action  is  defined  to  be 
a  special  proceeding.  (§§  2  and  3.)  Hence  it  is  evident  that 
the  design  of  the  Code  was  to  regulate  every  remedy,  either 
by  requiring  a  pursuit  of  the  means  it  specifically  provides, 
or  by  a  resort  to  such  pre-existing  practice  as  its  provisions 
retain. 

The  writ  in  this  case  was  sought  and  granted  as  a  remedy  in 
this  action,  and  may  be  held  to  be  unauthorized  because,  pro- 
hibited ;  without  interfering  with  the  power  of  the  Court  of 
Chancery,  or  any  court  succeeding  to  its  general  powers  to 
issue  it,  where  no  action  is  pending,  and  without  reference  to 
a  civil  action  existing  "or  contemplated,  if  such  a  case  for  its  ex- 
ercise can  occur  under  our  system  of  government.  The  issuing 
of  ne  exeat  in  a  civil  action  is  merely  for  the  purpose  of  obtain- 
ing equitable  bail  in  such  action.  (Hopk.,  496  ;  2  Paige,  606  ; 
Exp.  Bunker,  3  P.  IF".,  812.)  In  the  case  before  us  it  is  issued 
solely  to  compel  the  defendant  to  give  equitable  bail,  and  is 
resorted  to  as  a  provisional  remedy. 

Unless,  therefore,  authority  to  issue  the  writ  to  arrest  a  party 
in  a  civil  action  is  preserved  by  the  concluding  clauses  of  sec- 
tion 178,  or  some  other  section  of  the  Code,  it  is  clearly 
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abolished.  No  one  has  contended  that  it  is  saved  under  the 
exception  in  regard  "  to  proceedings  for  contempt."  Does  the 
exception  as  to  the  act  abolishing  imprisonment  for  debt,  re- 
serve authority  to  issue  it  ?  The  opinion  in  Bushnell  a.  Bnsh- 
nell  (15  Barb.,  402)  affirms  that  there  are  qualifications  of 
section  178  which,  in  connection  with  section  179,  "indicate 
the  clearest  intention  on  the  part  of  the  Legislature  to  leave 
the  law  of  arrest  precisely  as  it  stood  before  the  passage  of  the 
Code;  that  the  act  to  abolish  imprisonment  for  debt  and  to 
punish  fraudulent  debtors,  passed  April  26,  1831,  was  framed 
with  a  view  to  preserve  it  untouched  ;  for  the  prohibition  in 
the  first  section  is  against  the  arrest  or  imprisonment  of  any 
person,  on  any  civil  process  issued  out  of  any  court  of  law, 
or  any  execution  issuing  out  of  any  court  of  equity."  (II., 
405.) 

The  qualification  of  section  178,  by  declaring  that  it  should 
not  affect  the  act  to  abolish  imprisonment  for  debt,  was  designed 
to  leave  creditors  at  liberty  to  pursue  the  remedies  prescribed 
by  that  act  to  reach  a  fraudulent  debtor's  property,  and  to  ar- 
rest him  as  a  part  of  such  remedies  in  the  cases  allowed  by  that 
act,  although  such  cases  and  modes  of  arrest  might  not  fall 
within  the  enumeration  contained  in  section  179.  But  it  was 
not  designed  to  allow  a  person  not  proceeded  against  under 
that  act,  to  be  arrested  in  a  civil  action  except  as  the  Code 
authorizes  it  to  be  done  ;  the  very  marked  difference  between 
section  1  of  the  non-imprisonment  act  and  section  178  of  the 
Code,  is  quite  conclusive  to  my  mind  against  the  inferences 
claimed  in  Bushnell  a.  Bushnell. 

In  the  former,  prohibition  in  equity  suits  is  only  against 
arrests  on  execution.  In  the  Code  it  is  against  arrests  in  every 
equity  suit  and  every  action  at  law,  either  as  a  provisional 
remedy  or  an  execution,  except  to  punish  for  contempt  and 
in  proceedings  had  under  and  according  to  the  non-imprison- 
ment act. 

It  was  because  the  non-imprisonment  act  only  prohibited  ar- 
rests on  executions  in  equity  suits,  that  the  chancellor  in  Bro\Uh 
a.  Haff  held  the  writ  was  not  abolished  by  it.  (5  Paige,  235.) 
In  view  of  the  specific  and  restricted  terms  of  that  prohibition, 
the  chancellor  said:  "The  Legislature,  therefore,  have  not 
thought  it  expedient  to  deprive  this  court  of  the  power  of  re- 
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quiring  this  kind  of  bail,  in  cases  which  are  clearly  of  equitable 
cognizance,  where  the  defendant  is  about  to  elude  the  justice 
of  the  court  bj  removing  beyond  its  jurisdiction."  But  he 
added,  that  "  in  cases  of  mere  legal  cognizance,  in  which  the 
court  would  not  have  granted  a  ne  exeat  previous  to  the  act  of 
April,  1831,  this  court  will  not  extend  its  jurisdiction  for  the 
purpose  of  giving  to  a  complainant  the  benetit  of  equitable  bail, 
although  the  defendant  is  about  to  remove  from  the  State." 
Such  being  the  practice  under  the  act  of  1831,  a  practice 
clearly  not  prohibited  by  it,  the  Legislature,  on  enacting  the 
Code  and  prescribing  the  future  practice  of  the  courts,  where 
every  court  was  to  be  a  court  of  chancery  as  well  as  of  law, 
and  every  judge  a  chancellor,  and  providing  as  well  for  equity 
suits  as  for  actions  at  law — in  short,  for  every  civil  action — pro- 
hibited absolutely  the  arrest  of  any  person,  either  as  a  pro- 
visional remedy  or  on  a  final  process,  except  in  the  cases  and 
in  the  manner  provided  by  the  Code  itself.  The  arrests  author- 
ized by  sections  178  and  179  are  allowed  as  provisional  reme- 
dies. Sections  286  and  288  provide  for  arrests  on  final  process, 
and  section  292  (subd.  4),  for  an  arrest  after  issuing  an  execu- 
tion against  property,  and  prior  to  its  return. 

It  is  said  in  Bushnell  a.  Bushnell  (15  Barb.,  405),  "that  sec- 
tion 178  declares  that  its  provisions  shall  not  affect  the  right  to 
arrest  upon  proceedings  for  contempts,  nor  in  those  cases  where 
the  power  is  given  in  the  act  to  abolish  imprisonment  for  debt ; 
and  the  five  several  subdivisions  of  section  179  enumerate  all 
the  other  cases  in  which  a  defendant  might  have  been  arrested 
under  the  old  law." 

The  non-imprisonment  act  (Laws  <?/71831,  396,  ch.  300)  does 
not  provide  for  arresting  and  holding  a  party  to  bail,  as  a  pro- 
visional remedy  in  any  case.  It  authorizes  "  the  arrest  of  a 
party  against  whom  a  suit  was  commenced  or  a  judgment  had 
been  obtained  in  any  suit  or  proceeding  instituted  for  the  re- 
covery of  money  due  upon  any  judgment  or  decree,  founded 
upon  contract,  or  due  upon  any  contract,  express  or  implied,  or 
for  the  recovery  of  any  damages  for  the  non-performance  of 
any  contract"  (§  1),  in  proceedings  had  in  conformity  with  sec- 
tions 3,  4,  and  5  of  that  act.  If  he  failed  to  controvert  the 
facts  alleged  against  him,  or  if  they  were  established,  though 
controverted,  he  was  to  be  committed  (§  10),  and  remain  in 
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custody  in  the  same  manner  as  other  persons  on  criminal  pro- 
cess (§  11),  until  final  judgment  in  his  favor,  unless  he  pre- 
vented a  commitment  by  complying  with  section  10 ;  or,  if 
committed,  obtained  his  discharge  as  provided  by  that  act 
(§  178),  by  declaring  that  it  should  not  apply  to  that  act  de- 
signed to  save  to  creditors  the  right  to  pursue  the  remedies 
given  by  it,  but  not  to  enlarge  the  class  of  cases  in  which  legal 
or  equitable  bail  might  be  compelled,  in  a  civil  action,  as  a  pro- 
visional remedy. 

If  it  be  meant  that  section  179  only  enumerated  cases  in 
which  a  party  could  be  held  to  bail  prior  to  the  act  of  1831,  it 
may  be  answered,  that  the  matters  specified  in  subdivision  5 
were  not  grounds  for  holding  to  bail  where  the  action  itself  did 
not  confer  that  right. 

Section  179  authorizes  the  arrest  of  a  party,  and  compels  him 
to  give  bail  to  the  action,  in  a  variety  of  cases  where  the  act 
of  1831  prohibits  it ;  namely,  in  all  the  cases  enumerated  in  sec- 
tion 1  of  that  act,  and  not  contained  within  the  exceptions 
specified  in  its  second  section. 

Having  provided  for  compelling  bail  in  actions  prohibited 
by  the  act  of  1831,  but  designing  to  leave  the  creditor  the  rem- 
edies provided  by  it,  section  178  enacts  that  its  first  clause  shall 
not  apply  to  that  act ;  and  it  so  enacts,  to  forbid  its  repeal  being 
urged  as  having  been  effected  by  necessary  implication.  It 
follows,  therefore,  that  section  178,  by  enacting  that  "  no  person 
shall  be  arrested  in  a  civil  action  except  as  prescribed  in  this 
act,"  exempts  every  person  from  arrest  in  a  civil  action,  either 
as  a  provisional  remedy,  or  on  final  process,  except  in  the  cases 
and  in  the  manner  prescribed  by  the  act.  This  is  a  civil  action, 
as  defined  by  sections  1,  2,  3,  4,  5,  6,  and  69  of  the  Code ;  the 
defendant  has  been  arrested  in  it,  in  a  manner  and  for  a  cause 
not  enumerated  in  the  Code.  It  is  only  by  arguing  that  the 
Legislature  could  not  have  intended  that  which  the  language 
of  the  Code  clearly  expresses,  that  the  conclusion,  that  the 
power  to  arrest  a  party  on  a  ne  exeat  in  a  civil  action  has  been 
abolished,  can  be  avoided. 

The  opinion  in  Neville  a.  Neville  (22  How.  TV.,  500),  as  that 

of  an  able  jurist,  deserves  the  highest  consideration.     It  devotes, 

however,  but  a  few  lines  to  the  consideration  of  the  question 

before  us,  and  is  based  mainly  on  Bushnell  a.  Bushnell  (supra) : 
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that  the  writ  is  not  abolished,  is  not  involved  in  the  judgment 
pronounced,  because  he  discharged  the  writ. 

Section  468  of  the  Code — the  only  one,  except  244,  relied 
upon  in  Forrest  a.  Forrest  (supra),  as  retaining  the  writ  of  ne 
exeat  as  a  provisional  remedy — has  not  been  changed  since  its 
enactment.  •  It  is  in  these  words,  viz. :  section  468,  "  All  statu- 
tory provisions  inconsistent  with  this  act  are  repealed ;  but 
this  repeal  shall  not  revive  a  statute  or  law  which  had  been 
repealed  or  abolished  by  provisions  hereby  repealed.  All 
rights  of  action  given  or  secured  by  existing  laws,  may  be 
prosecuted  in  the  manner  provided  by  this  act.  If  a  case  shall 
arise  in  which  an  action  for  the  enforcement  of  a  right,  or  the 
redress  or  prevention  of  a  wrong,  cannot  be  had  under  this  act, 
the  practice  heretofore  in  use  may  be  adopted,  as  far  as  may 
be  necessary,  to  prevent  a  failure  of  justice." 

The  first  sentence  of  this  section  clearly  has  no  application 
to  the  case  on  hand :  if  the  second  sentence  can  be  supposed 
to  have,  it  is  against  the  power  to  issue  the  writ.  The  right  of 
action  which  is  the  foundation  of  this  suit,  was  given  by  the 
laws  existing  when  the  Code  was  enacted ;  and  the  provisions 
of  the  Code  applied  to  it  in  respect  to  the  general  mode  of 
prosecuting  it.  Being  such  an  action,  it  is  not  within  the  last 
sentence  of  the  section.  That  is  a  saving  clause,  to  cover  any- 
imagined  case  not  present  to  the  mind  of  the  commissioners 
which  might  possibly  occur,  in  which  the  forms  of  proceedings 
enacted  by  the  Code  could  not  be  applied  so  as  to  prevent  a 
failure  of  justice  without  resorting,  in  some  degree,  to  the  pre- 
existing practice.  But  the  arrest  of  a  party  in  every  civil  ac- 
tion, no  matter  what  it  may  be,  whether  before  judgment  as  a 
provisional  remedy,  or  after  judgment  to  enforce  it,  is  the  sub- 
ject of  express  and  precise  legislation.  That  is  explicit,  that 
in  no  civil  action,  whether  one  heretofore  cognizable  solely  by 
a  court  of  equity,  or  a  court  of  law,  shall  any  person  be  ar- 
rested before  or  after  judgment,  except  as  the  Code  prescribes, 
save  in  proceedings  under  and  according  to  the  non-imprison- 
ment act,  or  in  cases  of  contempt.  I  do  not,  therefore,  see  any 
sufficient  reason  for  overruling  Fuller  a.  Emeric  (supra),  or 
questioning  its  accuracy.  The  order  appealed  from  should  be 
affirmed. 

Ordered  accordingly. 
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BRADFORD  a.  FOX. 
Supreme  Court,  First  District ;  General  Term,  Feb.,  1863. 

ACCEPTANCE  OF  DEBTOR'S  CHECK. — ACTION  UPON  OEIGINAL  DE- 
MAND.— BURDEN  OF  PROOF. 

Presenting  a  check  at  the  bank  to  be  certified,  is  not  equivalent  to  demand  of 

payment. 
A  creditor  who  accepts  his  debtor's  check  for  the  amount  due,  cannot  recover 

upon"  his  original  demand,   unless  the  check  has  been  dishonored,  without 

showing  affirmatively  that  the  debtor  has  sustained  no  damage  by  the  failure 

to  present  the  check. 

Appeal  from  a  judgment. 

This  action  was  brought  by  George  P.  Bradford,  M.  Furinan 
Hunt,  John  T.  Clark,  and  Isaac  P.  Rogers,  against  Edward 
Fox,  to  recover  $75,  for  goods  sold.  On  the  30th  of  March,. 
1857,  the  plaintiffs  left  the  account  with  an  attorney  for  col- 
lection :  on  the  7th  April  defendant  gave  the  attorney  a  check 
to  the  plaintiffs'  order  for  seventy-five  dollars :  on  the  8th 
April  the  plaintiffs  sent  the  check  to  the  bank  on  which  it  was 
drawn,  to  be  certified,  but  the  paying  teller  declined  to  certify 
it.  On  the  evening  of  the  same  day  the  summons  in  this 
action  was  served.  At  the  trial,  a  clerk  of  the  bank  testified 
that  there  were  funds  of  defendant  in  the  bank  on  the  7th,  8th, 
and  9th  April,  sufficient  to  meet  the  check.  The  cause  was 
tried  in  1857,  before  Mr.  Justice  Mitchell,  without  a  jury. 
Judgment  was  rendered  for  the  defendant,  ofd  the  plaintiff? 
appealed. 

John  E.  BurrUl,  for  the  appellants. — I.  Even  had  it  been 
agreed  to  receive  the  check  in  payment,  it  would  not  have 
amounted  to  a  payment  in  law.  (Cole  a.  Sackett,  1  Hill,  516 ; 
Gregory  a.  Thomas,  20  Wend.,  17 ;  Frisbie  a.  Larned,  21  A, 
450  ;  Noel  a.  Murray,  13  N.  Y.,  167  ;  affirming  S.  CM  1  Duer, 
385  ;  Hill  a.  Beebe,  13  N.  T.,  556 ;  Hughes  a.  Wheeler,  8 
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Cow.,  77 ;  Cromwell  a.  Lovett,  1  Hall,  56.)  The  cfyeck  was 
not  an  assignment  or  appropriation  by  the  defendant,  of  any 
particular  fund  to  or  for  the  benefit  of  the  plaintiffs,  and  the 
bank  was  not  liable  to  the  plaintiffs,  until  an  acceptance  or  cer- 
tification of  it.  (Dykers  a.  Leather  Manufacturers'  Bank,  11 
Paige,  612 ;  Copperthwait  a.  Sheffield,  3  N.  Y.,  243 ;  Winter  a. 
Drury,  5  Ib.,  525 ;  Cromwell  a.  Lovett,  1  Jlall,  56.)  The  bank 
refused  to  accept  or  certify  it.  If  the  defendant  had  any  funds 
in  the  bank  at  the  time,  they  were  not  affected  by  the  check  in 
question,  and  still  remained  to  his  credit,  and  were  subsequently 
used  by  him ;  and  to  give  to  this  transaction  the  effect  of  pay- 
ment of  the  plaintiffs'  demand,  will  be  an  act  of  injustice. 
(Little  a.  Phoenix  Bank,  2  Hill,  425  ;  Kelley  a.  Mayor,  &c.,  of 
Brooklyn,  4  Ib.,  263-266;  Murray  a.  Judah,  6  Cow.,  484; 
Commercial  Bank  a.  Hughes,  17  Wend.,  94.) 

II.  The  decision  of  the  court  below  was  erroneous  for  these 
reasons : — 1.  The  evidence  did  not  warrant  the  finding,  that 
when  the  check  was  presented  at  the  bank  there  were  funds 
sufficient  to  pay  it.     The  bank  was  the  defendant's  agent,  and 
its  refusal  to  certify  was  prima-facie  evidence  that  there  were 
no  funds.     No  witness  swore  that  there  were  funds  at  the  time 
the  check  was  presented.     2.  The  plaintiff  was  entitled  to  de- 
mand an  acceptance  or  certification  of  the  check.     ("Willets  a. 
Phoenix  Bank,  2  Duer,  121 ;  Farmers'  Bank  a.  Butchers  & 
Drovers'  Bank,  14  N.  Y.,  634 ;  16  lb.,  125  ;  Luff  a.  Pope,  5 
Hill,  413.)     3.  "What  took  place  between  the  clerk  and  the 
bank  teller  was,  as  between  the  holder  and  the  drawer  of  the 
check,  a  sufficient  presentment  of  the  check  for  payment.     4. 
The  bank  clerk,  representing  there  were  no  funds  in  the  bank, 
excused  the  plaintiff  from  going  through  the  idle  ceremony  of 
a  demand.     (Franklin  a.  Yanderpool,  1  Hall,  78  ;  Commercial 
Bank  a.  Hugh^  17  Wend.,  94;   Kelley  a.  Mayor,  &c.,  of 
Brooklyn,  4  Hill,  263.) 

III.  The  tender  of  the  check  at  the  time  of  trial  was  suffi- 
cient.    (Hughes  a.  "Wheeler,  8  Cow.,  77  ;  Burdick  a.  Green,  15 
Johns.,  247 ;  Nichols  a.  Michael,  23  N.  Y.,  264.) 

Hent^y  M.  McQuoid,  for  the  respondent. — I.  The  judge  has 
found,  as  matter  of  fact,  that  the  plaintiffs  took  the  check  in 
payment.  This  conclusion  will  not  be  disturbed,  except  it  be 
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held  the  Result  of  passion,  prejudice,  or  grave  error.  ("Woodm 
a.  Foster,  16  Barb.,  146  ;  Johnson  a.  AYeed,  9  Johns.,  310 ; 
Witherby  a.  Mann,  11  Ib.,  518.) 

II.  As  matter  of  law,  the  plaintiffs'  demand  was  paid  by  the 
check.  The  neglect  of  the  bank  to  certify  was  a  mere  omission 
of  a  courtesy.  Payment  of  the  check  was  never  asked  or  re- 
quested. The  check  was  in  law  a  bill  of  exchange.  (Harker 
a.  Anderson,  21  Wend.,  372  ;  Little  a.  Phoenix  Bank,  2  Hill, 
425 ;  7  lb.,  359 ;  Chapman  a.  White,  6  Jf.  Y.,  412.)  1. 
Receiving  the  check  was  at  least  a  suspension  of  the  plain- 
tiffs' remedy  upon  the  original  cause  of  action  until  presentment 
and  notice  of  dishonor.  (Stedraan  a.  Gooch,  1  Esp.,  3 ;  Crop- 
per a.  Powell,  Anthorts  N.  P.,  68 ;  Sieckman  a.  Allen.  3  E. 
D.  Smith,  561.)  2.  The  plaintiffs  must  show  affirmatively  that 
no  damage  to  the  defendant  could  have  arisen  from  the  non- 
presentment  of  die  check.  (Dennis  a.  Morice,  3  Esp.,  157; 
Orr  a.  McGuinness,  7  East,  361 ;  Robinson  a.  Ames,  20  Johns., 
146.) 

INGRAHAM,  J. — The  plaintiffs  sold  defendant  a  bill  of  goods, 
for  which  they  received  defendant's  check,  and  gave  a  receipt 
on  the  bill.  The  check  was  sent  to  the  bank  with  a  request  to 
certify  the  check,  which  was  refused  and  the  check  returned. 
No  demand  of  payment  was  made.  On  the  return  of  the 
check,  notice  was  given  to  the  defendant,  and  the  present  ac- 
tion brought 'on  the  original  cause  of  action.  Upon  the  trial, 
the  plaintiffs  produced  the  check  and  offered  to  cancel  it.  The 
court  held  that  payment  of  the  check  should  have  been  de- 
manded, and  rendered,— judgment  for  defendant.  The  plain- 
tiffs 4{)peal  from  this  judgment. 

There  can  be  no  doubt  that  merely  receiving  the  check  was 
no  payment  of  the  original  indebtedness,  if  it  was  not  paid, 
unless  specially  agreed  to  be  received  as  such  payment ;  and  it* 
payment  had  been  demanded  and  refused,  there  can  be  no 
doubt  of  the  right  of  the  plaintiffs  to  resort  to  the  original  cause 
of  action,  and  surrender  the  check  upon  the  trial.  (Taylor  a. 
Allen,  36  Barb.,  214.) 

The  only  questions,  therefore,  that  arise  in  this  case  are,  1, 
whether  presenting  the  check  to  be  certified  is  equivalent  to  a 
demand  of  payment ;  and  2,  if  it  is  not,  whether  a  creditor  who 
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has  received  a  check  may  return  such  check  to  the  party,  and 
sue  on  the  original  cause  of  action  without  making  such  de- 
mand. Presenting  a  check  to  be  certified  is  not  demanding 
payment.  The  bank  was  under  no  obligation  to  certify  the 
check  or  to  accept  it.  The  instrument  did  not  require  accept- 
ance, but  payment ;  and  the  duty  of  the  holder  was  not  dis- 
charged until  he  demanded  payment.  This  he  could  not  do  in 
this  case,  because  the  check  was  payable  to  the  order  of  the 
plaintiffs,  and  was  not  indorsed  by  them. 

A  request  to  the  bank  to  do  to  the  check  something  which 
they  were  under  no  obligation  to  the  holder  or  drawer  to  do, 
can  never  be  considered  equivalent  to  a  demand  for  payment, 
which  under  •  the  duty  they  owed  to  the  drawer  they  were 
bound  to  make,  if  he  had  funds  in  the  bank.  For  a  refusal  to 
pay  under  such  circumstances,  the  drawer  would  have  a  right 
of  action  against  the  bank,  but  not  for  a  refusal  to  certify. 
Were  the  plaintiffs,  then,  under  any  obligation  to  present  the 
check  to  the  bank  ?  It  was  not  received  in  payment.  They 
held  the  check,  as  agents  of  the  defendant,  to  draw  the  money 
from  the  bank  and  apply  it  to  the  payment  of  his  indebtedness 
to  them.  That  indebtedness  was  not  discharged  until  the  check 
was  paid.  (Cromwell  a.  Lovett,  1  Sail,  56.)  OAKLEY,  J.,  says, 
".If  they  (the  holders)  were  not  guilty  of  any  negligence  in  the 
transaction,  whereby  the  defendant  has  sustained  an  injury, 
they  may  return  or  cancel  the  check  and  sue  upon  the  original 
consideration." 

The  check  is  drawn  upon  moneys  in  the  bank  belonging  to 
the  defendant.  If  not  paid,  the  money  still  remains  in  the 
bank,  the  property  of  the  defendant.  He  can  at  any  time  con- 
trol it,  and  has  sustained  no  loss  by  its  remaining  to  histfcredit, 
unless  the  bank  upon  which  it  was  drawn  have  failed.  In  the 
present  case,  no  proof  was  furnished  by  either  party  as  to  the 
consequences  of  such  neglect  to  demand  payment. 

The  burden  of  showing  that  no  injury  had  accrued  from  the 
neglect  to  demand  payment  rested  upon  the  holder,  before  he 
could  return  the  check  at  the  trial,  and  recover  for  the  original 
indebtedness.  This  was  held  in  Little  a.  Phosnix  Bank  (2  Sill, 
425),  and  affirmed  in  the  Court  of  Errors  (7  Sill,  359) ;  viz. : 
that  delay  to  present  the  check  would  not  have  the  effect  to 
discharge  the  drawer,  if  he  had  not  suffered  loss  as  a  conse- 
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quence ;  this,  however,  to  be  shown  by  the  holder  in  the  first 
instance. 

The  same  rule  should  be  applied  to  this  case.  The  plaintiffs 
received  a  check  from  the  defendant  for  the  bill  of  goods,  which 
they  should  have  presented  for  payment ;  not  having  done  so, 
they  must  show  that  no  injury  resulted  to  the  defendant  from 
euch  neglect,  before  they  can  sue  on  the  original  indebted- 
ness and  cancel  the  check  upon  the  trial. 

Ast  the  plaintiffs  have  not  brought  themselves  within  this 
rule,  the  judgment  appealed  from  was  correct  and  should  be 
affirmed. 

SUTHERLAND,  P.  J. — I  concur  in  the  conclusion  to  which 
Judge  lugraham  has  arrived.  The  judgment  should  be 
affirmed. 

CLERKE,  J. — A  creditor,  who  receives  a  check  from  hia 
debtor,  receives  it  in  payment  of  his  demand,  or  does  not  re- 
ceive it  in  payment  of  his  demand.  If  he  receives  it  expressly 
in  payment  of  his  demand,  he  can  look  alone  to  the  check,  and 
in  his  action  must  prove  all  that  the  law  requires,  such  as  de- 
mand of  payment,  &c.,  to  entitle  him  to  a  recovery  on  the 
check.  The  burden  of  proving  demand  and  non-payment,  &c., 
devolves  on  him.  But  where  the  check  is  not  received  in  pay- 
ment of  the  demand,  but  as  a  method  convenient  to  both  par- 
ties for  making  payment,  the  creditor  can  return  the  check  at 
any  time,  and  resort  to  his  action  on  the  original  demand ;  and 
having  this  right,  he  is  under  no  obligation,  in  the  tirst  instance, 
of  proving  presentation  for  payment,  or  any  of  those  prelimina- 
ries which  are  necessary  to  entitle  him  to  a  recovery  on  the 
check  alone.  To  be  sure,  he  is  liable  for  any  damage  which 
has  accrued  in  consequence  of  his  neglect  in  not  presenting  the 
check  for  payment  at  the  bank.  But  the  burden  of  proof,  in 
the  action  on  the  original  demand,  devolves  upon  the  defend- 
ant. The  case  in  2  and  7  Hill,  referred  to  by  Judge  I%raham, 
was  an  action  on  the  bill.  On  this  the  plaintiff  relies  for  a  re- 
covery, and  of  course  the  burden  of  proof  was  on  him  to  show 
that  the  defendant  had  sustained  no  damage  by  the  delay  in 
not  presenting  it  for  payment  in  due  time. 

In  this  case,  I  think,  it  was  the  duty  of  the  defendant  to 


56  ABBOTTS'  PRACTICE  REPORTS. 

Matter  of  Central  Park  Extension. 

show  that  he  was  damnified  by  the  plaintiffs'  omission  to  pre- 
sent the  check  for  payment  at  the  bank ;  and  that  it  was  not 
necessary  for  the  plaintiffs  to  prove  that  they  had  demanded 
payment  of  it.  ' 

I  am  in  favor  of  reversal. 

Judgment  affirmed. 


MATTER  OF  CENTRAL  PARK  EXTENSION. 

Supreme  Court,- First  District ;  At  Chambers,  April,  1863. 

EMINENT  DOMAIN. — COMMISSIONERS  OF  ESTIMATE  AND  ASSESS- 
MENT.— CONSTITUTIONAL  LAW. — ERRONEOUS  RULE  IN  ASSESS- 
MENTS.— "  UNKNOWN  OWNERS." — INCHOATE  RIGHT  OF  DOWER. 
— PECUNIARY  INTEKEST  IN  LAND. — WAIVER. 

On  a  motion  to  confirm  the  report  of  commissioners  appointed  in  proceedings  to 
acquire  private  property  for  public  purposes,  the  court  cannot  entertain  objec- 
tions as  to  the  amount  at  which  the  property  taken  was  assessed,  nor  to  the 
amount  awarded  as  damages,  unless  some  erroneous  rule  of  valuation  has  been 
adopted  other  than  a  mere  mistake  of  judgment,  or  there  has  been  committed 
some  gross  wrong  or  glaring  mistake  in  making  the  estimate. 

It  is  the  duty  of  such  commissioners,  in  case  of  conflicting  claims  of  title  to  the 
property  taken,  to  decide  upon  such  claims,  and  award  the  damages  accordingly. 

In  taking  land  in  a  city  for  public  purposes,  it  is  erroneous  to  award  merely  ita 
value  as  farming  land,  on  the  ground  that  the  same  is  already  a  public  street. 

Although  it  is  the  duty  of  the  commissioners  to  award  damages  directly  to  the 
owner,  in  case  his  title  is  sufficiently  established,  and  not  to  "  unknown  own- 
ers ;"  yet,  where  the  amount  of  the  award  is  small,  and  the  owner  can  have 
adeqiiate  relief  by  proceedings  to  obtain  the  fund,  the  court  will  not  send 
back  the  report  for  correction  in  this  respect  alone. 

It  is  within  the  power  of  the  Legislature  to  designate  any  one  to  institute  pro- 
ceedings to  acquire  private  property  for  public  purposes. 

Thus  wh^e  the  commissioners  of  the  Central  Park  in  the  city  of  New  York,  a 
recognized  public  body,  were  authorized  to  institute  such  proceedings,  the 
question  whether  such  a  body  had,  apart  from  this  authority,  a  legal  existence, 
is  immaterial. 

Under  the  Laws  of  1859,  ch.  101, — which  provide  in  §  2  for  the  appointment  of 
commissioners  of  appraisal  for  the  purpose  of  acquiring  land  for  a  park  in  the 
city  of  New  York, — such  commissioners  have  power  to  assess  adjoining  prop- 
erty for  the  improvement.  The  intent  of  the  Legislature  is  clear,  from  §  9, 
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which  provides  that  the  city  shall  pay  awards  for  damages  "over  and  above 
the  sums  that  may  be  assessed"  on  the  parties  benefited. 

Such  commissioners  are  not  obliged  to  confine  their  assessments  within  the  distance 
of  half  a  block  from  the  improvement.  This  restriction  in  the  act  of  1813  i* 
removed  by  Laws  of  1815,  ch.  152. 

There  is  nothing  in  the  act  of  1859  to  warrant  the  appointment  of  a  separate 
board  to  assess  the  benefit  of  the  improvement  to  the  neighboring  proprietors. 
The  commissioners  of  appraisal  are  the  same  persons  as  the  commissioners  Of 
estimate  and  assessment  therein  mentioned. 

The  objection  that  the  act  does  not  designate  the  number  of  commissioners  It 
unavailing.  The  number  was  already  fixed  by  generul  statutes,  or  the  court 
would  have  power,  under  section  7  of  art.  1  of  the  Constitution,  to  fix  the  num- 
ber at  not  less  than  three. 

The  right  of  eminent  domain  exists  in  this  State. 

An  inchoate  right  of  dower  is  not  an  interest  in  real  estate.  So  held,  where  pri- 
vate property  was  taken  for  public  purposes,  the  value  of  the  property  being 
therefore  awarded  to  the  husband. 

It  seems,  that  a  lien  by  mortgage  is  not  a  pecuniary  interest  in  land. 

The  Laws  of  1859,  ch.  101,  §  8,  provided  that  in  proceeding  to  acquire 
certain  land  for  public  use,  commissioners  should  be  appointed,  no  one  of  whom 
should  be  owner  of,  or  pecuniarily  interested  in,  land  within  certain  territorial 
limits.  One  of  the  commissioners  selected  held  a  mortgage  on  land  within  tho 
prohibited  district  :  after  his  appointment  he  assigned  the  mortgage.  On 
motion  to  confirm  the  commissioners'  report  ;  —  Held,  that  the  proceeding  was 
valid  on  the  grounds  that  :  —  1.  The  objection  should  have  been  raised  at  the 
time  of  the  appointment.  2.  The  Constitution  vests  a  general  power  of  ap- 
pointment in  the  court,  which  cannot  be  restricted  by  the  Legislature.  8.  The 
provision  is  merely  directory.  4.  The  interest  was  removed  before  making 
the  report. 

Motion  to  confirm  the  report  of  commissioners  appointed  to 
acquire  land  for  a  public  park. 

This  was  an  application  by  the  Board  of  Commissioners  of 
the  Central  Park,  in  the  name  and  on  behalf  of  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New  York,  relative 
to  the  acquisition  of  lands  for  a  public  park  or  place  between 
the  southerly  side  of  One-hundred-and-sixth-street  and  One- 
hundred-and-tenth-street,  and  Fifth  and  Eighth  Avenues,  in  the 
city  of  New  York. 

Three  commissioners  had  been  appointed,  who  now  presented 
their  report  for  confirmation.  Numerous  objections  were  made, 
which  will  sufficiently  appear  from  the  opinion. 


R.  Lawrence,  Jr.,  for  contestants.—  I.  The  alleged 
commissioners  of  the  Central  Park,  who  make  the  application 
in  this  proceeding,  have  no  legal  existence,  and  are,  therefore, 
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incapable  of  having  any  standing  in  court.  1.  The  act  of  1857 
(2  Laws  of  1857,  714),  under  which  the  commissioners  were 
appointed,  is  void,  because  it  conflicts  with  art.  10,  §  2,  of  the 
Constitution.  (People  a.  Draper,  15  N.  Y.,  532,  539.)  2.  The 
objectors  insist  that  the  powers  and  duties  confided  to  the  com- 
missioners of  the  Central  Park  were,  at  the  time  of  the  passage 
of  that  act,  and  also  at  the  time  of  the  adoption  of  the  Constitu- 
tion of  1846,  confided  to  the  mayor,  aldermen,  and  common- 
alty of  the  city  of  New  York.  The  Central  Park  is  one  of  the 
public  squares  or  parks  of  the  city  of  New  York.  (Laws  of 
1853,  ch.  616.)  And  the  act  under  which  the  proceedings  for 
the  acquisition  of  the  land  composing  said  Park  were  originally 
taken,  declares  the  same  to  be  a  public  place  in  like  manner  as 
if  the  same  had  been  laid  out  by  the  commissioners  appointed 
under  Laws  of  1853,  ch.  616.  Now,  at  the  time  of  the  passage 
of  the  act  of  1857,  and  at  the  time  of  the  adoption  of  the  Con- 
stitution, the  control  over  and  title  to,  and  the  right  to  regulate 
the  public  squares,  streets,  and  avenues  laid  out  under  the  act 
of  1807,  was  vested  in  the  mayor,  &c.,  of  the  city  of  New  York. 
{J)avies*  Laws,  534.)  The  act  of  1857,  so  far  as  the  Central 
Park  is  concerned,  vests  the  control  and  regulation  of  that 
park  in  the  said  commissioners.  The  change  is  merely  a  colora- 
ble one  ;  the  commissioners  are  the  old  corporate  officers  under 
a  new  name,  and  within  the  principles  laid  down  in  the  case  of 
People  a.  Draper  (15  N.  Y.,  540),  such  officers  must  either 
be  elected  or  appointed  by  the  electors  or  the  authorities  of 
the  city.  (Act  of  1813,  §  177 ;  People  a.  Draper,  15  N.  Y., 
532,  540.)  3.  Even  if  the  objectors  err  in  the  point  just  taken, 
and  if  it  IDC  granted  that  the  alleged  commissioners  of  the  Cen- 
tral Park  are  new  officers,  and  not  the  old  corporation  officers 
under  a  new  name  simply,  the  act  in  question  is  still  unconsti- 
tutional, under  the  last  clause  of  section  2  of  article  10  of  the 
Constitution  aforesaid :  the  Legislature  are  only  permitted  to 
direct  whether  a  new  office,  which  they  have  created,  shall  be 
filled  by  election  or  appointment,  and  to  designate  who  shall 
exercise  the  electing  or  appointing  power.  They  have  no 
power  themselves  to  appoint  to  the  office  thus  created. 

II.  These  objectors  also  insist  that  the  act  of  April  2,  1859, 
under  which  these  proceedings  are  instituted,  is  in  conflict  with 
the  Constitution,  because,  while  it  transfers  to  the  commis- 
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eioners  the  power  in  relation  to  applying  for  the  opening  of  a 
public  square  or  place  which  is  vested  in  the  Corporation  of 
the  city,  it  does  not  provide  that  the  said  commissioners  shall 
be  appointed  by  the  city  authorities,  or  elected  by  the  electors 
of  the  city.  (People  a.  Draper,  supra.} 

III.  The  act  of  1859  does  not  authorize  the  appointment  of 
commissioners  to  make  an  assessment  upon  the  property  deemed 
to  be  benefited  by  the  proposed  extension  of  the  Central  Park. 
The  commissioners  mentioned  in  the  act  of  1859  (Laws  flf  1859, 
282,  ch.  101)   are   denominated   commissioners  of   appraisal. 
We  cannot  assume  that  this  departure  from  the  ordinary  name 
of   the    commissioners    appointed  in  street  proceedings  was 
meaningless.     The  conclusion  is  irresistible  that  such  departure 
was  with  a  distinct  purpose,  and  that  the  reason  why  the  com- 
missioners to  be  appointed  by  the  court  are  denominated  com- 
missioners of  appraisal  is,  that  the  Legislature  intended  that 
the  whole  expense  of  the  acquisition  of  the  lands  in  question 
should  be  borne  by  the  Corporation,  or  by  the  Central  Park 
commissioners.     In  such  case,  there  would  be  no  necessity  for 
the  appointment  of  commissioners  to  make  an  assessment,  the 
only  fact  necessary  to  be  ascertained  being  the  value  of  the  land 
proposed  to  be  taken,  which  fact  the  commissioners  of  appraisal 
would  determine. 

IV.  All  the  proceedings  in  this  case  are  void,  inasmuch  as 
Mr.  Ulshoeffer,  one  of  the  commissioners,  was  appointed  in 
direct  violation  of  the  provisions  of  the  act  of  1859.     It  appears 
that  Mr.  Ulshoeffer  held  at  the  date  of  his  appointment  a  mort- 
gage on  land  in  47th-street.     It  must  be  borne  in  mind  that  the 

o    o 

proceedings  herein  are  purely  statutory,  and  that  they  are  in 
derogation  of  the  common  law,  and  that  the  statute  must  be 
strictly  followed,  or  the  whole  proceeding  will  be  void.  (Sharp 
a.  Johnson,  4  ITM,  92 ;  Sharp  a.  Speir,  /&.,  76 ;  Doughty  a. 
Hope,  3  Den.,  594  ;  S.  C.,  1  N.  J1,  79.) 

V.  The  act  of  April  2,  1859,  contemplates  the  appointment 
of  two  commissioners.     1.  Commissioners  to  appraise  the  value 
of  the  land  to  be  taken,  which  commissioners  are  to  be  ap- 
pointed as  prescribed  in  section  4.     2.  Commissioners  to  esti- 
mate and  assess  the  benefit  derived  from  the  improvement  by 
parties  whose  lauds  are  not  taken.     Such  commissioners  are  to 
be  appointed  in  the  manner  and  on  the  notice  prescribed  by 
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the  general  acts  of  1813  and  1839.  And  the  commissioners  of 
estimate  and  assessment,  if  any  such  commissioners  are  author- 
ized by  the  act,  were  intended  to  be  appointed  on  the  applica- 
tion of  the  mayor,  &c.,  of  New  York,  independently  of  the 
application  made  by  the  commissioners  of  the  Central  Park. 

YI.  The  act  of  April  2, 1859,  is  in  conflict  with  article  1,  §  7, 
of  the  Constitution.  It  is  clear  that  whenever  the  Legislature 
authorizes  the  taking  of  private  property  for  public  use  (when 
compensation  is  not  made  by  the  State),  it  has  power,  under 
the  above  section,  to  do  three  things :  1.  To  prescribe  whether 
the  compensation  to  be  made  to  the  party  whose  property  is  to 
be  taken,  shall  be  ascertained  by  a  jury.  2.  To  prescribe 
whether  such  ascertainment  shall  be  made  by  commissioners 
instead  of  a  jury.  3.  If  they  determine  that  the  ascertainment 
shall  be  made  by  commissioners,  to  prescribe  also  the  number 
of  the  commissioners,  not  less  than  three,  by  whom  such  ascer- 
tainment shall  be  made.  The  act  of  1859,  nowhere  prescribes 
the  number  of  the  commissioners.  Even  if  the  act  can  be 
said  by  implication  to  specify  the  number  of  commissioners  of 
appraisal  to  be  appointed  by  the  court,  the  only  implication 
that  can  be  drawn  from  the  act  in  that  respect  is,  that  six 
commissioners  of  appraisal  are  to  be  appointed.  (§  5.) 

VII.  The  property  belonging  to  Wood  and  Palmer  should 
not  have  been  assessed  in  any  amount  whatever,  for  the  reason 
that  none  of  the  said  property  fronts  on  the  said  extension  of 
the  Central  Park,  or  lies  "  at  or  within  half  the  distance  of  the 
next  street  or  avenue  on  either  side  thereof."     (Act  of  1813, 
Dames'  Laws,  530.) 

VIII.  The  assessments  imposed  upon  the  lands  of  these  ob- 
jectors are  excessive  -and  exorbitant,  as  will  be  readily  seen 
by  a  reference  to  the  comparative  statement  of  the  assessments 
imposed  on  said  lands  for  the  opening  of  Central  Park,  and  those 
imposed  for  the  extension. 

IX.  The  awards  given  to  those  whose  lands  are  taken  are 
exorbitant. 

X.  The  objectors  insist  that  the  fair  construction  of  the  act 
of  1859  is,  that  no  assessment  was  to  be  imposed  upon  the 
owners  of  the  property  not  taken,  to  defray  the  expenses  of  the 
acquisition  of  the  land  taken  for  the  improvement.     That  it  is 
clear  from  the  whole  tenor  of  the  act  that  merely  the  damage 
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to  parties  whose  land  was  to  be  taken  was  to  be  ascertained, 
and  that  such  damage  was  to  be  paid  to  them  by  the  commis- 
sioners of  the  Central  Park  or  by  the  Corporation. 

A.  E:  Dyett,  D.  K  Wheeler,  and  IF.  D.  Murphy,  for  other 
contestants. 

Henry  II.  Anderson  and  John  E.  Burritt  for  the  commis- 
sioners.— I.  There  was,  in  fact,  at  the  time  of  the  passage  of  the 
act  of  1857,  a  body  known  as  Central  Park  Commissioners,  and 
such  a  body  has,  in  fact,  existed  from  that  time  to  the  present. 
It  was  competent  for  the  Legislature  to  create  such  a  body — to 
make  it  a  corporation — or  to  constitute  a  body  for  police  par- 
poses  over  a  limited  or  a  new  geographical  district,  as  this  body 
now  is,  the  district  being  "the  Central  Park."  (People  a. 
Draper,  15  N.  Y.,  532.)  The  power  of  the  Legislature 
is  unlimited,  except  so  far  as  it  may  be  restricted  by  the 
State  or  Federal  Constitution.  (Leggett  a.  Hunter,  19  N.  Y., 
445 ;  Bank  of  Rome  a.  Tillage  of  Rome,  18  7J.,  38.)  But  the 
act  of  1857  does  not  appoint.  The  persons  named  in  it 
are,  by  the  terms  of  the  act,  continued  in  office.  This  is 
clearly  within  the  power  of  the  Legislature.  (People  a. 
Batchelor,  22  N.  Y,  128 ;  2  Laics  of  1857,  715,  §  3.)  Even 
if  the  view  of  the  counsel  for  the  contestants  is  correct  non 
constat  but  the  commissioners  were  all  appointed  by  the 
mayor  of  the  city  of  New  York,  with  the  consent  of  the 
board  of  aldermen.  It  is  no  new  thing  for  the  Legislature  to 
authorize  land  to  be  taken  or  acquired  in  behalf  of  the  mayor, 
aldermen,  and  commonalty,  on  the  application  of  other  persons, 
whether  by  proceedings  in  court  or  by  purchase.  (Laws  of 
1833,  ch.  36 ;  LawsofIS3±,  ch.  256  ;  LawsoflSW,  ch.  383  ; 
Laws  of  1853,  ch.  501.)  The  office  of  Central  Park  commis- 
sioner  was  created  subsequently  to  the  Constitution  of  1849: 
The  Legislature  has,  therefore,  by  the  very  section  upon  which  the 
objection  now  considered  is  based,  control  over  the  appointment 
of  those  officers.  But  it  is  of  no  moment  in  this  proceeding 
whether  the  original  appointment  of  Central  Park  commission- 
ers was  or  was  not  valid.  These  individuals,  or  commissioners, 
in  this  matter,  performed  a  ministerial  act.  It  is  competent 
for  the  Legislature  to  delegate  this  power  to  whom  it  pleases. 


62  ABBOTTS'  PRACTICE  KEPORTS. 

Matter  of  Central  Park  Extension. 

(Bloodgood  a.  Mohawk  Co.,  18  Wend.,  9 ;  Buffalo  Co.  a.  Bar- 
nard, 9  N.  Y.,  100 ;  Hayward  a.  Mayor,  &c.,  of  N.  Y.,  7  lb., 
314;  Morris  Canal  &  Banking  Co.  a.  Townsend,  24  Barb., 
658 ;  Benedict  a.  Goit,  3  75.,  459.) 

II.  As  to  the  objections  that  the  act  of  1859  contemplates 
the  appointment  of  two  commissioners,  and  that  the  commis- 
sioners of  appraisal  are  not   authorized  to  assess — incorporate 
the  act  of  1813,  and  the  acts  amendatory,  into  the  act  of  1859, 
§  2,  and  the  objection  no  longer  exists.     Section  9  removes 
any  possible  doubt,  for  the  damages  are  to  be  awarded  by  the 
commissioners  of  estimate  and  assessment,  who  are,  therefore, 
necessarily  the  commissioners  of  appraisal. 

III.  The  objection  that  the  court  was  not  authorized  to  ap- 
point commissioners  to  assess,  and  the  order  of  court  therefore 
void  so  far  as  it  authorizes  an  assessment,  should  have  been 
raised  by  an  appeal  from  the  order  appointing  the  commission- 
ers, given  by  section  5  of  the  act.     No  appeal  having  been 
taken,  all  parties  are  concluded  by  the  order  there  made. 

IV.  It  is  immaterial  whether  the  names  of  the  real  owners 
are  or  are  not  inserted  in  assessments  for  opening  streets  and 
squares.     (Act  of  1813,  §  178 ;  William  &  Anthony  streets,  19 

Wend.,  678;  John  &  Cherry  streets,  /£.,  657;  Paillet  a. 
Youngs,  4  Sand/.,  50.)  The  objectors  have  shown  no  reason 
for  inserting  their  names.  But  an  examination  of  the  report  of 
the  commissioners  shows  that  it  had  been  corrected  in  this 
respect. 

V.  By  the  Constitution,  the  court  are  to  appoint  "  not  less 
than  three."     Unless  otherwise  provided,  the  number  of  com- 
missioners is  discretionary  with  the  court,  provided  the  number 
be  not  less  than  three.     (Acts  ofl&lS  and  1839.)    These  acts 
direct  the  appointment  of  three  commissioners.     The  provision 
in  section  5,  as  to  the  nomination  of  these  persons  by  the  Park 
commissioners,  and  these  persons  by  the  owners,  is  a  modifica- 
tion of  section  2  of  the  act  of  1839,  which  provides  tfiat  the 
Corporation  shall  nominate  three  persons,  any  person  interested 
one  person :  that  the  persons  so  nominated  shall  form  a  list,  from 
whom  the  court  shall  appoint  commissioners,  &c. 

VI.  To  the  objection  that  the  property  had  been  assessed  be- 
fore, and  present  assessment  upon  objectors'  property  excessive — 
the  commissioners  are  the  sole  judges  of  benefit. 


NEW  YOKE.  63 


Matter  of  Central  Park  Extension. 


VII.  The  provisions  of  the  statute  of  1859,  in  regard  to  the 
pecuniary  interest  of  the  commissioners  is  merely  directory, 
and  a  mortgagee  has  not  an  interest  in  the  lands  within  the 
meaning  of  the  statute.    He  has  merely  a  lien  analogous  to  that 
of  a  judgment-creditor.     The  mortgage  was  assigned  before  the 
assessment  was  made.     The  objection  cannot  be  made  available 
at  this  stage  of  this  proceeding.     It  should  have  been  made  at 
the  time  of  appointment ;  and  if  not  allowed,  the  order  of  ap- 
pointment should  have  been  appealed  from,  as  provided  in  the 
act.     The  objections  made  to  the  assessment  by  the  party  now 
objecting  to  confirmation,  were  considered  by  the  commission- 
ers, after  the  supposed  interest  ceased,  and  the  report  of  the 
commissioners  is  now  free  from  any  possible  objection  on  the 
merits,  based  on  this  alleged  disqualification. 

VIII.  The  various  objections,  that  the  awards  are  excessive, 
and  that  property  assessed  for  the  original  Park  should  not  be 
assessed  for  the  extension,  are  all  matters  to  be  determined  by 
the  commissioners. 

INGRAHAM,  J. — On  the  hearing  of  the  motion  to  confirm  the 
report  of  the  commissioners  in  this  case,  various  objections 
have  been  raised  to  the  report.  Of  these  objections,  none  were 
argued  as  to  the  amount  at  which  the  property  taken  was  ap- 
praised, nor  to  the  amount  assessed  as  damages,  excepting  so 
far  as  the  latter  might  be  included  in  the  objection  that  the 
area  of  property  benefited  had  been  made  too  large,  although 
such  objections  were  submitted  to  the  commissioners.  These 
grounds  of  objection  cannot  be  entertained  by  the  court  Un- 
less some  erroneous  rule  has  been  adopted,  other  than  a  mere 
mistake  of  judgment  in  estimating  value  or  damage,  or  some 
gross  wrong  or  glaring  mistake  in  value  has  been  committed 
in  making  the  estimate,  the  court  cannot  interfere.  How 
far  the  assessment  for  benefit  should  be  extended  is  a  ques- 
tion of -fact,  for  which  the  commissioners  are  especially  se- 
lected. Although  I  might  differ  from  them,  and  think  they 
have  extended  that  assessment  further  than  was  proper,  or  that 
there  was  a  hardship  in  assessing  a  second  time  property  which 
had  been  assessed  for  the  Park  in  the  first  instance,  still  such 
difference  of  opinion  would  not  justify  me  in  refusing  to  con- 
firm the  report.  (17  Wend.,  649.)  The  first  objection  which 
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I  deem  necessary  to  examine  is,  that  the  commissioners  have 
awarded  damages  for  the  land  taken,  to  individuals  named 
in  their  report,  when  their  title  was  contested  by  others,  and 
that  they  should  have  awarded  such  damages  to  unknown 
owners. 

By  the  statute  it  is  made  the  duty  of  the  commissioners  to 
ascertain  the  owners  of  the  property,  and  to  award  to  such 
owners  the  damages.  While  this  examination  would  have  no 
binding  effect  as  to  title,  and  the  commissioners  therefore  could 
not  in  reality  try  the  title  between  the  claimants,  still  it  is  their 
duty  to  ascertain  the  real  owners  by  inquiry  and  examination ; 
and  if  the  evidence  produced  to  them  is  satisfactory,  the  duty 
is  equally  plain  to  award  the  damages  to  such  persons,  even 
though  claims  are  presented  by  other  persons.  There  is 
nothing  in  the  cases  cited  (19  Wend.,  659 ;  8  N.  Y.,  110)  that 
sustains  the  grounds  taken.  On  the  contrary,  in  the  Matter  of 
John  &  Cherry  streets  (19  Wend.),  the  report  was  sent  back 
to  the  commissioners  to  correct  their  report  in  awarding  to 
owners  of  lots  parts  of  the  street  which  were  claimed  by  the 
Corporation ;  thereby  requiring  the  commissioners  to  decide 
between  the  claimants. 

If  the  commissioners  should  err  in  awarding  to  the  wrong 
persons  the  damages,  no  injury  can  accrue.  The  true  owner 
can  recover  the  money,  if  paid,  or  may  by  injunction  stay  the 
payment,  and  have  his  claim  investigated  as  fully  when  he  is 
claimant  as  when  he  is  respondent. 

From  the  papers  it  appears  that  the  commissioners  fully 
satisfied  themselves  as  to  the  owners,  and  have  made  their 
award  accordingly,  and  I  see  no  reason  to  interfere  with  the 
report  on  this  ground. 

An  objection  is  made  on  behalf  of  the  Sisters  of  Charity  that 
they  owned  part  of  106th-street,  which  has  been  taken  and  has 
been  valued  only  as  farming  land.  If  this  was  conceded  'on 
the  part  of  the  commissioners,  the  report  should  not  be  con- 
firmed. This  would  not  be  a  case  of  difference  of  opinion  as 
to  the  value,  but  of  the  application  of  a  rule  of  law  to  the  mode 
of  valuation,  which  is  properly  to  be  reviewed  by  the  court. 

It  does  not  appear  that  the  objectors  owned  any  property  on 
the  north  side  of  what  was  formerly  laid  out  as  106th-street.  If 
such  had  been  the  case,  and  the  commissioners  had  awarded  to 
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them  the  value  of  the  lots  on  the  north  side  of  the  street  as 
fronting  upon  a  street,  we  might  conclude  that  in  such  valua- 
tion the  value  of  the  street  was  included. 

It  was  urged  on  the  part  of  the  commissioners,  that  the  value 
of  the  street  was  awarded  in  the  taking  of  the  lots  on  the  south 
side  of  the  street  when  the  first  report  was  confirmed.  But 
that  award  can  have  no  effect  on  this  proceeding.  It  gave  no 
title  to  106th-street.  It  deprived  the  owners  of  no  right  in  the 
land  in  106th-street.  That  land  still  remained  the  property  of 
the  objectors.  The  subsequent  statute  for  extending  the  Park, 
closed  the  streets  by  laying  out  the  whole  piece  as  a  public 
park.  After  the  passage  of  this  law,  these  lots  ceased  to  be  in 
a  public  street ;  that  land  was  no  more  liable  to  be  used  for  a 
street,  and  all  the  rights  which  might  have  grown  up  in  regard 
to  it,  arising  from  its  being  laid  out  as  a  public  street,  ceased. 
It  was  in  the  same  condition  as  all  the  rest  of  the  land  within 
its  limits,  and  was  no  more  to  be  considered  as  farm  land  than 
any  other  portion  of  the  land  to  be  taken.  None  of  the  lots 
were  lots  fronting  on  streets  after  that  act  was  passed,  except- 
ing those  on  5th  and  8th  avenues  and  on  HOth-street ;  and  they 
were  to  be  paid  for  in  the  same  manner,  irrespective  of  the 
moneys  paid  for  lots  on  the  south  side  of  106th-street.  If  the 
former  commissioners  allowed  too  much  for  those  lots  on  the 
former  proceeding,  the  loss  must  fall  on  those  who  had  to  pay 
for  the  land  at  that  time.  There  is  no  authority  in  this  pro- 
ceeding to  charge  any  part  of  that  payment  on  the  owners  of 
the  laud  now  to  be  taken.  I  have  examined  this  question  irre- 
spective of  the  rule  which  has  on  several  occasions  been  adopted 
by  commissioners  in  paying  for  lands  taken  for  a  street,  to 
allow  for  such  land  only  its  value  for  fanning  purposes.  I 
know  of  no  rule  or  law  to  sanction  such  a  proceeding.  To  hold 
that  the  Legislature  by  laying  out  a  street  over  a  man's  land 
may  thereby  destroy  its  value,  would  be  to  sanction  taking  pri- 
vate property  for  public  use  without  compensation.  It  may 
very  well  be  that  where  the  owner  of  the  street  is  the  owner  of 
the  adjacent  lots,  and  they  are  appraised  on  the  supposition 
that  the  street  is  his  also,  that  a  lower  estimate  may  accordingly 
be  placed  upon  the  land  in  the  street.  But  when  all  the  land 
owned  by  the  party  lies  in  the  street,  and  he  has  none  on  either 
Bide  of  it,  there  is  no  law,  and  I  think  no  authority  in  the 
VOL.  XVI — 5 
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Legislature  to  pass  a  law,  to  take  away  from  the  owner  the 
land  at  less  than  its  fair  value,  and  no  power  to  destroy  or  di- 
minish that  value  by  laying  out  a  street  over  it,  so  as  to  compel 
the  owner  to  accept  for  it  less  than  its  value  otherwise.  Upon 
examining  the  report,  however,  as  to  this  land,  I  find  that  the 
part  taken  was  without  any  front  on  any  road  or  street,  and 
can  only  be  valued  as  rear  ground.  Such  value  is  far  below 
what  it  would  be  had  the  land  fronted  on  a  road  or  street  by 
which  access  could  be  had  to  it.  I  find  also  that  after  the  ob- 
jections were  served,  the  commissioners  increased  the  amount 
awarded  fifty  per  cent.  Although  I  think  the  amount  allowed 
is  a  small  allowance,  still  I  cannot  say  that  the  commissioners 
have  adopted  any  erroneous  rule  in  this  valuation. 

These  remarks  apply  to  the  objections  made  by  D.  E. 
Wheeler,  as  to  land  in  108th-street. 

But  in  addition  thereto,  it  appears  that  Mr.  Wheeler  is  the 
owner  of  land  on  the  side  of  the  street,  and  the  commissioners 
may  have  allowed  the  value  of  the  street  in  fixing  the  value  of 
the  adjoining  lots.  If  so,  the  report  should  properly  have  in- 
cluded the  portion  of  the  street  with  the  lots.  The  omission  to 
do  so,  however,  is  no  ground  for  sustaining  the  objection  or 
refusing  to  confirm  the  report,  as  an  allowance  has  in  addition 
been  made  for  the  street.  Another  objection  of  Mr.  Wheeler 
is,  that  being  the  owner  on  Harlem  Lane,  he  is  entitled  to  be 
paid  for  half  of  that  road.  The  award  is  made  to  unknown 
owners.  In  the  Matter  of  John  &  Cherry  streets,  it  was  held 
that  the  owner  of  the  adjoining  land  was  entitled  to  half  of  the 
street,  if  closed,  and  the  report  was  sent  back  for  correction  in 
that  respect,  the  award  having  been  made  to  unknown  owners. 
(19  Wend.,  659,  676.)  Harlem  Lane  is  an  old  road,  not  coming 
within  the  statute,  which  vests  the  title  in  the  Corporation. 
That  piece  of  land  ceases  to  be  a  public  road  when  used  for  a 
park.  The  owners  are  entitled  to  be  paid  for  it,  and  I  know  of 
no  reason  why  the  adjoining  proprietor  has  no  title  to  the  centre 
of  the  road.  None  was  stated  on  the  argument,  and  in  the  ab- 
sence of  any  valid  claim  by  others,  the  commissioners  should 
award  to  the  owner  its  value.  In  this  report,  the  award  for 
damages  for  the  street  is  made  to  unknown  owners.  I  do  not 
know  what  claims  were  presented,  and  if  the  owner  would  be 
the  loser,  I  should  be  disposed  to  send  the  report  back  for  cor- 
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rection  in  this  particular ;  but  as  the  only  effect  of  the  award 
being  made  in  this  way  will  be  to  render  an  application  to  the 
court  necessary  on  the  part  of  Mr.  Wheeler,  I  do  not  think  it 
advisable,  for  so  small  an  amount  of  labor,  to  cause  the  great 
additional  expense  which  would  follow.  He  can  obtain  the 
amount  so  awarded,  but  in  a  different  way. 

It  is  objected  on  behalf  of  Messrs.  Wood  and  Palmer,  that 
the  whole  proceeding  is  void  for  want  of  jurisdiction.  This 
objection  is  based  on  the  allegation  that  there  is  no  such  body 
as  the  commissioners  of  the  Central  Park,  and  therefore  the 
Legislature  could  not  authorize  them  to  take  proceedings  for 
this  purpose. 

I  do  not  deem  it  necessary  to  examine  into  the  question  of 
what  powers  can  be  vested  in  these  commissioners.  They  were 
in  office,  as  such,  under  provisions  of  law.  While  so  discharging 
their  duties,  the  Legislature  authorized  them  to  perform  others. 
This  was  sufficient  to  designate  the  persons  who  were  to  act, 
and  to  confer  upon  them  power  to  take  these  proceedings.  The 
statute  authorizes  these  commissioners,  acting  on  behalf  of  the 
mayor,  aldermen,  and  commonalty  of  the  city  of  New  York,  to 
acquire  this  land  for  the  public  use.  It  is  immaterial,  there- 
fore, to  inquire  into  the  legality  of  their  original  appointment. 
They  are  designated  to  act,  and  it  is  just  as  valid  for  the  Legis- 
lature to  designate  that  body  to  make  this  applteation,  as  it  is 
to  say  that  the  counsel  of  the  Corporation  shall  take  such  pro- 
ceedings as  many  statutes  have  provided.  So  long  as  there  is 
a  person  acting  in  that  capacity  and  recognized  as  such,  they 
have  a  right  to  act  under  the  provisions  of  this  statute,  and  an 
inquiry  into  the  original  mode  of  their  appointment  would  be 
improper.  That  inquiry  can  be  made  on  a  writ  of  yiio  war- 
ranto,  but  the  authority  conferred  on  them  would  not  affect 
the  legality  of  this  proceeding. 

The  suggestion  that  the  commissioners  have  rights  formerly 
vested  in  corporation  officers,  is  without  force.  There  never 
had  been  such  a  board  in  existence  previously  to  the  adoption 
of  the  Constitution,  and  there  is  nothing  which  prevents  the 
conferring  on  them  similar  powers  to  those  which  had  been 
previously  exercised  by  other  officers.  The  Central  Park  was 
not  in  existence  at  that  time,  and  no  such  officers  and  no  such 
powers  had  ever  before  been  conferred  on  any  local  officers,  as 
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those  to  perform  which  these  commissioners  were  appointed. 
Nor  had  the  Corporation  any  grant  of  this  right  which  could 
not  at  any  time  be  conferred  on  others.  The  object  was  to 
take  lands  for  the  Corporation.  The  time  of  taking,  and  the 
agents  to  be  used  for  that  purpose,  were  purely  a  matter  within 
the  power  of  the  Legislature,  to  be  granted  and  taken  away  at 
their  pleasure. 

It  is  also  objected  that  the  act  does  not  authorize  an  assess- 
ment for  benefit,  and  urges  that  the  title  given  to  the  commis- 
jsioners,  viz.,  commissioners  of  appraisal,  is  evidence  of  such 
/  intent. 

The  title  usually  given  has  been,  commissioners  of  estimate 
and  assessment;  but  I  see  nothing  in  the  change  to  warrant 
such  a  conclusion. 

The  word  appraisal  here  used  is  sufficiently  comprehensive 
to  embrace  both  duties. 

It  is  as  much  an  appraisal  to  estimate  the  benefit  as  the 
damage.  The  9th  section  of  the  act  of  1859  removes  all  doubt 
on  this  subject.  That  section  provides  for  the  payment  of  the 
awards  for  damage  by  the  city,  "  over  and  above  the  sums  that 
may  be  assessed  by  the  commissioners  upon  the  parties  deemed 
by  them  to  be  benefited,"  &c. 

There  is  no  room  to  doubt  as  to  the  intent  of  the  Legislature 
to  confer  upon^he  commissioners  power  to  assess  for  benefit. 

Besides  this,  the  2d  section  of  the  act  makes  all  the  provi- 
sions of  the  act  of  1813,  and  of  the  acts  amending  that  act,  so 
far  as  they  apply  to  public  squares,  applicable  to  this  case, 
in  the  same  manner  as  if  this  land  had  originally  been  laid  out 
as  a  public  square. 

I  think  there  can  be  no  doubt  as  to  the  power  to  assess  for 
benefit  as  well  as  to  award  damage. 

There  is  nothing  in  the  act  which  would  warrant  the  ap- 
pointment of  a  separate  board  to  assess  the  benefit.  On  the 
contrary,  I  think  the  statute  clearly  shows  that  both  duties  were 
to  be  performed  by  the  same  commissioners. 

The  objection  that  the  statute  does  not  designate  the  number 
of  the  commissioners,  is  also  unavailing. 

That  act  is  to  be  read  in  connection  with  the  act  of  1813,  and 
other  acts,  in  which  the  number  is  designated.  Even  if  it  was 
not,  and  the  act  directed  the  application  to  be  made  for  the  ap- 
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pointment  of  commissioners,  the  court  would  then  have  the 
power  to  fix  the  number — not  less  than  three,  as  provided  by  the 
7th  section  of  the  1st  article  of  the  Constitution.  It  would  not 
be  necessary  for  the  statute  to  designate  the  number. 

The  objection  that  the  act  of  1813  confined  the  assessment 
to  half  of  the  block  from  the  street  or  avenue  where  the  im- 
provement is  made,  is  obviated  by  the  1st  section  of  the  act 
passed  llth  April,  1815,  ch.  152,  which  says  the  commissioners 
may  extend  their  assessments  to  any  such  lands,  &c.,  as  they 
may  deem  to  be  benefited  by  the  opening  of  such  public  square 
or  place,  notwithstanding  such  lands,  <fcc.,  may  be  situated 
without  and  beyond  half  the  distance  of  the  next  street  or 
avenue  thereto  from  such  public  square  or  place.  (Darned 
Laws,  584.) 

It  is  also  objected  by  Mr.  Murphy  that  the  right  to  take 
land  for  public  purposes  was  taken  away  by  the  provisions  of 
the  Constitution,  that  the  right  of  eminent  domain  was  not  re- 
cognized therein,  and  therefore  the  whole  proceeding  was  void. 

I  do  not  understand  the  clauses  referred  to  in  the  Constitu- 
tion as  having  such  an  effect.  On  the  contrary,  this  right  has 
been  repeatedly  recognized  and  enforced  by  the  courts  since 
that  period.  Besides,  the  Tth  section  of  the  1st  article  of  the 
Constitution  expressly  recognizes  the  right  to  take  private 
property  for  public  use,  on  payment  of  compensation  therefor. 

Mr.  Murphy  also  objected,  that  a  title  would  not  vest  in  the 
Corporation,  because  no  allowance  was  made  for  the  right  of 
dower  which  was  held  by  the  wives  of  some  of  the  owners  of 
the  fee  therein. 

This  question  was  discussed  and  settled  by  the  Court  of  Ap- 
peals in  Moore  a.  Mayor,  &c.,  of  N.  Y.  (8^.  F.,  110),  in  which 
the  court  held  that  the  inchoate  right  of  dower  was  not  an  in- 
terest in  real  estate.  Judge  Gardiner  says:  "  It  is  not^of  itself 
property,  the  value  of  which  may  be  estimated,  but  an  inchoate 
right,  which,  on  the  happening  of  certain  events,  may  be  con- 
summated, so  as  to  entitle  the  widow  to  demand  and  receive  a 
freehold  estate  in  the  land,  if  she  survived  her  husband." 

It  might  have  been  added  to  that  case,  that  the  right  was 
transferred  from  the  land  to  the  money  received  for  the  land  by 
the  husband,  if  the  wife  survived  him. 

The  only  remaining  objection  which  was  argued  before  me 


70  ABBOTTS'  PRACTICE  REPORTS. 

Matter  of  Central  Park  Extension. 

was  as  to  seme  supposed  interest  of  one  of  the  commissioners  in 
land  above  42d-street. 

The  papers  show  that  one  of  the  commissioners  held  a  mort- 
gage on  some  property  on  47th-street.  It  also  appears  that  be- 
fore hearing  and  passing  upon  the  objections  to  the  report,  the 
commissioner  disposed  of  his  interest  in  the  said  mortgage. 

It  may  well  be  doubted  whether  this  is  such  an  interest  in 
the  land  as  was  intended  by  the  provision  of  the  act. 

It  is  designated  as  a  pecuniary  interest  in  the  land ;  an  in- 
terest which  can  be  affected  by  the  rise  or  fall  in  the  value  of 
the  land.  Here  it  is  a  mere  security  for  the  payment  of  a  debt. 
If  that  debt  is  owing  by  a  responsible  person,  who  is  able  to 
pay,  the  holder  of  the  mortgage  has  no  such  pecuniary  interest 
in  the  laud  as  can  be  increased  or  diminished  by  a  rise  or  fall  of 
its  value.  The  interest,  if  any,  is  very  remote.  But  I  think 
there  are  other  reasons  why  this  objection  cannot  now  be  taken  : 

1.  The  objection  should  have  been  taken  when  the  commis- 
sioners were  nominated  to  the  court.     This  commissioner  was 
appointed  at  the  request  of  some  of  the  owners.     His  name  was 
publicly  stated  by  them,  and  the  objection  should  then  have 
been  made.     The  only  questions  now  before  the  court  are  as  to 
the  proceedings  of  the  commissioners,  and  not   their  quali- 
fications. 

2.  I  doubt  whether  the  Legislature  can  annex  any  such  con- 
dition to  the  appointment  of  commissioners.     The  'authority  to 
make  the  appointment  does  not  rest  upon  the  statute,  but  upon 
the  Constitution.     The  7th  section  of  1st  article  vests  the  power 
of  appointment  in  the  court.     If  this  restriction  upon  the  exer- 
cise of  the  power  can  be  imposed,  others  may  be,  and  the  right 
thus  conferred  by  the  Constitution  be  destroyed. 

3.  The  provision  of  the  statute  is  merely  directory.     It  may 
have  been,  if  valid,  a  good  reason  to  apply  for  a  change  of  the 
commissioner,  but  was  not  a  jurisdictional  matter  to  affect  the 
validity  or  regularity  of  the  proceedings. 

4.  The  removal  of  the  interest,  if  it  existed  before  making 
the  report,  is  also  a  sufficient  answer  to  the  objection  now. 

My  conclusions,  therefore,  are,  that  there  are  no  objections 
stated  to  call  for  a  refusal  to  confirm  this  report. 

The  only  objection  that  can  be  sustained,  that  as  to  the  land 
in  Harlem  Lane,  applies  to  a  small  sum,  and  can  be  entirely 
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obviated  at  a  small  expense  in  applying  to  the  court  for  an 
order  directing  the  payment  to  him  of  the  money,  instead  of  to 
unknown  owners. 

As  the  amount  is  very  small,  the  interests  of  all  parties  will 
be  best  promoted  by  leaving  him  to  make  that  application. 

The  report  is  confirmed. 


FANSHAWE  a.  LANE. 

Supreme  Court,  First  District,  Iff  ore  lion.  Alex.  W.  Bradford, 
Referee ;    October,  1862. 

LIMITED   PARTNERSHIP. — DISSOLUTION. — CREDITOR'S    BILL. — AS- 
SIGNMENT.— PREFERENCES. — BENEFIT  OF  ASSIGNOR. 

The  judgment-creditor  of  a  limited  partnership,  after  the  return  of  execution  on- 
satisfied,  is  entitled  to  set  aside  any  void  assignment  which  hinders  the  enforce- 
ment of  the  judgment  and  execution  against  the  joint  or  separate  property  of 
any  of  the  members  of  the  limited  partnership. 

The  dissolution  of  a  limited  partnership  by  filing  a  notice  with  the  county  clerk, 
and  by  publication  for  four  weeks,  under  1  Rev.  Stat.,  767,  §  24,  does  not  be- 
come operative  until  the  complete  performance  of  both  those  acts.* 

The  prohibition  of  1  Rev.  Stat.,  766,  §§  liO,  21,—  against  any  assignment  being 
made  by  the  members  of  a  limited  partnership  with  intent  to  prefer  one  cred- 
itor over  another, — applies  merely  to  preferences  by  the  firm  or  by  any  of  its 
partners,  both  in  assignments  by  the  firm  of  firm  property,  and  in  assignments 
by  the  members  of  their  individual  property,  including  their  interest  in  the 
firm  effects. 

An  assignment  by  a  general  partnership,  in  which  a  member  of  a  limited  partner- 
ship may  be  also  a  member,  is  not  to  be  treated,  in  view  of  these  sections,  as 
an  assignment  by  its  individual  members  of  their  individual  property. 

Nor  can  such  creditor  of  the  limited  partnership  avail  himself  of  any  matters 
which  render  void  the  assignment  of  a  general  partnership,  whose  members 
are  also  members  of  the  limited  partnership. 

An  assignment  by  a  general  partnership,  preferring  a  debt  due  to  a  firm  of  which 
one  or  more  of  the  assignors  are  members,  is  not  void  as  made  for  the  benefit 
of  the  assignor,  or  intended  to  delay  creditors. 

Policy  of  the  laws  relating  to  limited  partnerships  in  these  respects,  in  the  sev- 
eral States,  reviewed. 

Trial  before  Hon.  Alex.  W.  Bradford,  referee. 

*  To  the  same  effect,  Bulkley  a.  Marks,  15  Ante,  464. 
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This  action  was  brought  by  George  A.  Fanshawe,  David  Mil- 
liken,  and  Wisner  H.  Townsend,  against  "William  G.,  Edward 
H.,  and  Jesse  C.  Lane,  Ker  Boyce,  Joseph  "VV.  Parraelee,  Wil- 
liam F.  Boardman,  Leroy  M.  Wiley,  and  Frederick  !N.  Law- 
rence, to  set  aside  an  assignment  made  by  the  firm  of  "  Lanes, 
Boyce  &  Co."  The  facts  are  sufficiently  stated  in  the  opinion. 

Stuart,  ~W7),itehead  &  Stewart,  for  the  plaintiff's. 
Bowdoin,  Larocques  &  Barlow,  for  the  defendants.    * 

BRADFORD,  Referee. — On  the  8th  of  September,  1860,  Wil- 
liam G.  Lane,  Edward  H.  Lane,  Jesse  C.  Lane,  Ker  Boyce, 
William  T.  Boardman,  and  Joseph  W.  Parmelee,  were  mem- 
bers of  a  firm  transacting  business  in  the  city  of  New  York, 
under  the  name  of  "  Lanes,  Boyce  &  Co." 

On  that  day,  all  the  partners  of  said  firm,  together  with 
James  P.  Boyce,  entered  into  a  limited  partnership  under  the 
name  of  "Lanes  &  Iver  Boyce."  James  P.  Boyce  was  the 
only  special  partner,  and  he  contributed  to  the  capital  the  sum 
of  $125,000. 

The  new  firm  continued  business  until  the  4th  of  March, 
1861,  when  a  certificate  of  the  dissolution  of  that  firm  was 
made,  and  on  the  5th  of  March  duly  filed.  Without  such  dis- 
solution, this  limited  partnership  would  by  its  terms  have  con- 
tinued Until  June,  1862. 

On  the  4th  of  March,  1861,  the  firm  of  Lanes,  Boyce  &  Co. 
made  a  general  assignment,  preferring  creditors. 

On  the  13th  of  June,  1861,  the  plaintiffs  recovered  judgment 
against  the  limited  partnership  upon  a  debt  due  them  by  that 
firm,  and  issued  execution,  which  was  subsequently  returned 
uncollected.  They  thereupon  brought  their  action  to  set  aside 
the  assignment  made  by  Lanes,  Boyce  &  Co.  as  void. 

I  am  of  opinion  that,  by  the  recovery  of  the  judgment,  and 
the  issuing  and  return  of  the  execution  uucollected,  the  plain- 
tiff's were  entitled  to  set  aside  any  assignment  which  was  void, 
and  which  hindered  the  enforcement  of  the  judgment  and  exe- 
cution against  the  joint  or  separate  property  of  any  of  the 
members  of  the  limited  partnership. 

If  the  assignment  of  Lanes,  Boyce  &  Co.  was  void,  the  in- 
terest of  the  individual  members  of  that  firm  in  the  assets  of 
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the  firm  was  the  subject  of  levy  and  sale,  subject  to  the  pay- 
ment of  the  firm  debts  and  the  liquidation  of  its  affairs,  and 
the  adjustment  of  the  accounts  of  the  respective  partners. 
(Colyer  on  Part.,  §  166.) 

The  only  question  then  in  this  case  is,  whether  the  n 
raent  by  Lanes,  Boyce  &  Co.  is  valid. 

This  may  be  considered  under  two  main  branches. 

I.  Was  the  assignment  void  because  made  by  the  same  per- 
sons who  were  members  of  the  limited  partnership. 

a.  Was  the  limited  partnership  existing,  notwithstanding  the 
dissolution  executed  on  the  4th  of  March,  1861,  the  same  day 
the  assignment  was  made. 

The  statute  provides  that  "no  dissolution  of  such  part- 
nership, by  the  act  of  the  parties,  shall  take  place  previous  to 
the  time  specified  in  the  certificate  of  its  formation,  or  in  the 
certificate  of  its  renewal,  until  a  notice  of  such  dissolution  shall 
have  been  filed  and  recorded  in  the  clerk's  office  in  which  the 
original  certificate  was  recorded,  and  published  once  in  each 
week  for  four  weeks,  in  a  newspaper  printed  in  each  of  the 
counties  where  the  partnership  may  have  places  of  business, 
and  in  the  State  paper."  (1  Rev.  Stat.,  767,  §  24.) 

Admitting  the  notice  of  dissolution  to  have  been  fully  filed 
and  published,  at  what  time  would  it  become  operative  and  ef- 
fective? The  statute  had  in  view  some  propriety  in  re- 
quiring notice  to  parties  dealing  with  the  firm,  so  that  they 
might  become  apprised  of  an  intended  dissolution.  The  filing 
and  publication  are  substantial  provisions,  essential  to  the  full 
consummation  of  a  dissolution.  The  language  is  explicit : 
"No  dissolution  shall  take  place  previous  to  the  time,"  &c., 
"  until"  the  notice  is  filed  "  and  published  once  in  each  week 
for  four  weeks."  Very  clearly  there  can  be  no  dissolution 
until  the  publication  for  four  weeks  is  complete,  nor  until  the 
notice  is  filed.  The  notice  was  not  filed  till  5th  March,  1861, 
and  the  publication  was  not  complete  until  four  weeks  there- 
after. 

It  follows,  that  on  the  4th  of  March,  1861,  when  the  assign- 
ment was  made  by  the  firm  of  Lanes,  Boyce  &  Co.,  all  its 
members  were  partners  in  the  limited  partnership  of  "  Lanes 
&  Ker  Boyce,"  which  was  then  existing  and  undissolvc-l. 

5.  It  remains,  then,  to  consider  whether  there  is  any  prohibi- 
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tion  contained  in  the  statute  preventing  the  partners  in  a  limited 
partnership  from  making  an  assignment,  preferring  creditors,  of 
their  individual  or  partnership  property,  having  no  relation  to 
the  assets  of  the  limited  partnership,  or  their  individual  interest 
therein. 

By  the  20th  section  of  the  title  respecting  limited  partnerships 
(1  Rev.  Stat.,  766)  it  is  provided  that  "  every  sale,  assignment, 
or  transfer  of  any  of  the  property  or  effects  of  such  partnership, 
made  by  such  partnership,  when  insolvent  or  in  contemplation 
of  insolvency,  or  after,  or  in  contemplation  of  the  insolvency  of 
any  partner,  with  the  intent  of  giving  a  preference  to  any 
creditor  of  such  partnership  or  insolvent  partner  over  other 
creditors  of  such  partnership,  and  every  judgment  confessed, 
lien  created,  or  security  given  by  such  partnership,  under  the 
like  circumstances,  and  with  the  like  intent,  shall  be  void  as 
against  the  creditors  of  such  partnership." 

There  are  two  classes  of  preferences  here  forbidden — one  a 
preference  of  the  creditors  of  the  firm,  the  other  a  preference 
of  the  creditors  of  an  insolvent  partner.  These  are  the  objects 
of  preference  forbidden. 

The  subject  of  the  prohibition  is  "  the  property  or  effects  of 
such  partnership,"  which  cannot  be  so  assigned  ;  and  the  mode 
forbidden  is,  any  preference  against  the  creditors  of  the  part- 
nership. The  assignments  contemplated  are  such  as  maybe 
"  made  by  such  partnership." 

The  effect  of  the  section,  then,  is  to  proscribe  all  assignments 
in  contemplation  of  insolvency,  &c.,  made  by  the  firm,  and  the 
subject  of  which  is  property  or  effects  of  the  firm. 

The  21st  section  then  proceeds — "  Every  such  sale,  assign- 
ment, or  transfer  of  any  of  the  property  or  effects  of  a  general 
or  special  partner,  made  by  such  general  or  special  partner, 
when  insolvent  or  in  contemplation  of  insolvency,  or  after  or  in 
contemplation  of  the  insolvency  of  the  partnership,  with  the 
intent  of  giving  to  any  creditor  of  his  own  or  of  the  partner- 
ship a  preference  over  creditors  of  the  partnership,  and  every 
judgment  confessed,  lien  created,  or  security  given,  by  any  such 
partner,  under  the  like  circumstances  and  with  the  like  intent, 
shall  be  void  as  against  the  creditors  of  the  partnership." 

This  section  manifestly  refers  to  assignments  made  by  a  gen- 
eral or  special  partner,  individually,  as  distinguished  from  those 


NEW  YORK.  75 


Fanshawe  a.   Lane. 


made  by  the  partnership,  and  provided  for  in  the  previous  sec- 
tion. 

There  are  two  theories  for  the  construction  or  interpretation 
of  these  sections. 

1.  That  it  was  designed  to  prohibit  all  preferences,  either  by 
the  firm  or  any  of  its  partners,  both  in  assignments  of  the  firm 
property,  and  in  assignments  of  individual  property  in  no  way 
connected  with  the  firm. 

2.  That  it  was  designed  to  prohibit  any  preferences  by  the 
firm  or  any  of  its  partners,  in  assignments  by  the  firm  of  firm 
property,  and  in  assignments  by  the  members  of  their  individual 
interests  in  the  firm  effects. 

The  latter  construction  substantially  sequesters  all  the  part- 
nership effects,  and  all  the  rights  of  the  individual  members 
therein,  for  the  benefit  equally  of  all  the  creditors. 

The  former  extends  the  sequestration  to  the  separate  property 
of  the  partners,  and  would  prevent  a  partner,  general  or  special, 
when  insolvent,  from  selling,  assigning,  or  transferring  any  of 
his  individual  property,  with  the  intent  of  giving  to  any  cred- 
itor of  his  own  a  preference  over  creditors  of  the  partnership. 

The  22d  section  of  the  statute  declares  that  every  special 
partner  who  shall  violate  any  provision  of  the  two  last  preced- 
ing sections,  or  who  shall  concur  in,  or  assent  to,  any  such  vio- 
lation by  the  partnership,  or  by  any  individual  partner,  shall  be 
liable  as  a  general  partner. 

In  order  to  judge  properly  in  respect  to  the  application  of 
these  provisions,  we  should  have  reference  to'  the  legislation 
which  introduced  this  peculiar  system  of  special  partnerships 
into  our  law.  The  revisers  in  their  notes  say,  "  The  three  last 
sections  (20,  21,  22)  are  intended  as  a  substitute  for  the  9th  sec- 
tion of  the  original  act.  The  sections  as  drawn  are  somewhat 
complex  from  the  nature  of  the  subject,  but  it  is  believed  that 
they  express  the  true  intent  of  the  Legislature,  and  present  no 
difficulties  which  an  attentive  perusal  will  not  remove."  (3 
Rev.  Stat.,  608.) 

On  reference  to  the  original  act,  passed  in  the  year  1822 
(Laws  of  1822,  259),  we  find  that  the  9th  section  provides  as 
follows : 

"It  shall  not  be  lawful  for  any  such  partnership,  or  any 
member  thereof,  in  contemplation  of  bankruptcy  or  otherwise, 
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to  make  any  sale,  conveyance,  gift,  transfer,  or  assignment  of 
his  or  their  property  or  effects,  or  to  confess  any  judgment,  or 
create  any  lien  whatsoever  upon  his  or  their  property  or  effects, 
with  the  intent  or  for  the  purpose  of  paying  or  securing  any 
one  or  more  of  his  or  their  creditors ;  and  every  such  sale,  con- 
veyance, gift,  transfer,  or  assignment,  and  every  such  judgment 
or  other  lien,  shall  be,  and  the  same  is  hereby  declared,  utterly 
void,  and  the  partner  or  partners  so  confessing  or  executing  the 
same,  or  knowing  or  consenting  thereto,  shall  be  liable  as  gen- 
eral partners." 

The  legislation  on  this  subject  was  borrowed  from  the  French 
law.  (3  KenCs  Com.,  34 ;  Ames  a.  Downing,  1  Bradf.,  321.) 
The  Societe  en  Commandite  was  an  institution  unknown  to  the 
common  law. 

By  the  common  law  all  partners  were  liable  for  the  obliga- 
tions of  the  firm,  on  the  principle  that  every  person  who  parti- 
cipates in  the  profits  should  bear  his  burden  in  the  losses  of  the 
firm.  By  the  Societe  en  Commandite  a  special  privilege  was 
secured.  The  special  partner  was  liable  only  for  the  amount 
he  invested  in  the  partnership.  This  privilege  was  obtained, 
however,  only  upon  compliance  with  all  those  provisions  of  law 
which  exonerated  him  from  a  general  liability. 

On  examination  of  the  Code  Civil  and  the  Code  of  Commerce, 
we  find  that  no  privilege  or  priority  can  be  created  by  the 
debtor  among  his  creditors. 

The  insolvent,  from  the  day  of  his  insolvency,  is  disseized 
from  the  administration  of  all  his  goods.  (Code  de  Commerce, 
§  447.)  Upon  insolvency  being  ascertained,  seals  are  placed 
upon  all  his  effects,  including  those  at  his  private  residence. 
(§  452.)  These,  however,  were  provisions  of  the  general  law, 
and  were  not  specially  attached  to  the  limited  partnership  or  to 
its  members.  Upon  the  introduction  into  this  country  of  the 
system  of  limited  partnerships,  it  was  ratural  to  bring  along 
with  it,  and  attach  to  it,  the  equality  of  the  rights  of  creditors 
in  case  of  insolvency  which  existed  in  France.  "We  find,  ac- 
cordingly, that  in  our  original  statute  of  1822,  the  prohibition 
against  preferences  of  creditors  by  an  insolvent  was  extended, 
not  only  to  an  assignment  made  by  the  special  partnership  of 
their  effects,  but  also  to  an  assignment  by  any  member  of  the 
firm  of  his  effects  preferring  his  creditors.  "With  such  research 
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as  I  have  been  able  to  make,  it  would  appear  that  wherever,  in 
other  States,  the  special  partnership  was  introduced,  and  by  the 
general  law  a  right  to  prefer  creditors  existed,  this  right  was 
abrogated,  not  only  in  respect  to  the  partnership  and  its  effects, 
but  also  in  respect  to  the  members  and  their  individual  assets. 

In  Louisiana,  assignments  preferring  creditors  are  not  allowed, 
and  no  special  provision  was  necessary.  (Civil  Code,  art.  1983, 
et  seq.)  The  same  observation  may  be  made  in  respect  to  the 
statutes  of  Maine.  (Rev.  Stat.,  185T,  pp.  274,  275, 437, 438.)  In 
Massachusetts,  general  assignments  by  limited  partnerships  are 
forbidden,  unless  they  provide  for  a  distribution  of  the  assets 
among  all  the  creditors,  in  proportion  to  the  amounts  of  their 
respective  claims  (Rev.  Stat.,  293,  296,  593,  §  89) ;  and  when 
the  general  partners  become  insolvent,  the  same  proceedings 
may  be  taken  in  regard  to  them  as  in  regard  to  other  insolvents, 
except  that  the  separate  estates  and  separate  debts  of  the  special 
partner  shall  not  be  subject  to  any  of  the  proceedings  against 
such  partnership.  In  Vermont,  Rhode  Island,  Connecticut, 
Ohio,  Michigan,  and  California,  no  assignments  are  allowed 
unless  they  provide  for  an  equal  distribution  among  all  the 
creditors  of  the  limited  partnership  without  preference.  (  Ver- 
mont Comp.  Stat.,  1857,  p.  448,  §  9  ;  Conn.  Rev.  Stat.,  1854, 
p.  512  ;  R.  I.  Rev.  Stat.,  1857,  p.  267,  §  10 ;  Ohio  Rev.  Stat., 
597,  §  18  ;  1  Mich.  Rev.  Stat.,  412,  §  1284  ;  CaL  Comp.  Laws, 
123,  §  9.) 

In  New  Jersey,  assignments  by  the  firm,  or  by  a  general  or 
special  partner,  in  case  of  insolvency  of  the  firm  or  of  the 
partner,  preferring  any  creditor  of  the  firm,  or  of  the  partner 
against  the  creditors  of  the  firm,  are  void  as  against  the  cred- 
itors of  the  firm.  (Stat.  N.  J.,  1847,  p.  875,  §§  20,  21.)  These 
provisions  are  manifestly  taken  from  the  laws  of  New  York, 
and  similar  enactments  have  been  incorporated  in  the  statutes 
of  Pennsylvania.  (Maryland  Code,  1860,  pp.  484,  485,  §§  15, 
16  ;  Stat.  Georgia,  CoWs  Digest,  1851,  pp.  587,  588,  §§  20,  21 ; 
6  S.  Car.  Rev.  Stat.,  1837,  p.  580,  §  18 ;  Laws  of  Miss.,  925,  §  9 ; 
Missouri  Rev.  Stat.,  1855,  p.  1125;  Indiana  Rev.  Stat.,  1843, 
p.  585,  §  9;  IU.  Stat.,  1858,  p.  804;  Wisconsin  Rev.  Stat., 
1858,  p.  415.) 

Upon  a  careful  examination  of  the  laws  of  the  several  States, 
it  is  obvious  that  two  classes  of  prohibitions  have  been  consid- 
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ered,  viz.,  one  against  an  assignment  by  the  firm  of  the  partner- 
ship assets ;  and  another  against  an  assignment  by  the  members 
of  the  firm  of  their  individual  property.  In  some  States,  as- 
signments of  the  first  class  alone  have  been  declared  invalid ; 
in  others,  assignments  of  both  classes.  The  form  and  mode  of 
legislation  in  the  application  of  one  or  both  of  these  rules  are  so 
clear  and  distinct,  that  I  cannot  doubt  as  to  the  legislative  intent. 
Where  assignments  by  the  firm  of  firm  property  are  forbidden, 
the  provision  is  susceptible  of  very  simple  construction,  as  will 
readily  appear  from  an  examination  of  the  statutes  of  the  States 
which  adopted  the  rule  to  that  extent  only.  Where  assign- 
ments of  both  classes  are  prohibited,  the  language  is  largely 
varied,  so  as  to  bring  in  the  individual  partner  and  his  individ- 
ual property ;  and  in  most  cases  each  class  of  assignments  is 
described  in  a  separate  section. 

Independently,  however,  of  the  general  legislation  of  the 
States  upon  this  subject,  and  having  reference  only  to  the  lan- 
guage of  our  own  statute,  and  its  predecessor  of  the  year  1822, 
I  cannot  doubt  that  full  effect  must  be  given  to  the  words, 
"  every  such  sale,  assignment,  or  transfer  of  any  of  the  property 
or  effects  of  a  general  or  special  partner,  when  insolvent,  &c., 
with  the  intent  of  giving  to  any  creditor  of  his  own  or  of  the 
partnership  a  preference  over  the  creditors  of  the  partnership, 
&c.,  &c.,  shall  be  void  as  against  the  creditors  of  the  partner- 
ship." These  words  can  have  no  meaning  unless  they  are 
applied  to  individual  property.  If  applicable  only  to  the  inter- 
est of  the  partner  in  the  surplus  after  payment  of  the  firm  debts, 
the  provision  is  utterly  useless.  If  applicable  to  his  interest  in 
the  partnership  property  before  the  payment  of  the  firm  debts, 
it  was  equally  useless,  for  such  a  diversion  of  the  property  was 
already  void  at  common  law.  It,  therefore,  could  have  no  vital 
efficacy,  unless  designed  to  relate  to  the  individual  property  of 
the  members,  and  by  prohibiting  an  assignment  of  such  prop- 
erty, preferring  creditors,  to  give  to  the  creditors  of  the  firm  a 
larger  security  than  they  would  possess  by  the  ordinary  rules 
of  law. 

But  still  the  question  remains  open,  whether  an  assignment 
by  a  general  partnership  of  its  assets  is  to  be  treated  in  view  of 
this  act  as  an  assignment  by  its  individual  members  of  their 
individual  property.  The  very  statute  under  consideration 
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distinguishes  between  assignments  made  by  a  partnership  of 
partnership  property,  and  assignments  made  by  a  member  of 
his  own  property.  The  property  of  a  member  is  not  the  prop- 
erty of  a  firm ;  and  the  property  of  the  firm  is  not  the  property 
of  its  members,*except  in  a  modified  sense, — that  is  to  say,  each 
member  has  a  title  jointly  with  others  which  can  be  reached  by 
creditors ;  but  such  title  is  held  in  subordination  to  the  rights  of 
his  copartners  and  the  creditors  of  the  firm,  so  that  his  individ- 
ual creditors  can  have  an  effective  remedy  only  as  against  the 
surplus  to  which  he  would  be  entitled  after  the  payment  of  all 
the  firm  debts.  This  right  to  this  surplus  is  individual  property, 
and  I  have  no  doubt  it  comes  within  that  class  of  property 
which  the  partner  in  a  limited  partnership  is  prohibited  from 
assigning  by  way  of  preference  against  the  creditors  of  a  limited 
partnership. 

I  am  equally  clear  that  such  prohibition  does  not  extend  to 
the  effects  of  a  general  partnership  in  which  the  members  of  a 
limited  firm  may  be  engaged,  and  does  not  prevent  such  mem- 
bers from  uniting  with  the  other  members  of  the  general  part- 
nership in  distributing  the  assets  of  such  firm  among  the  cred- 
itors entitled  to  them,  in  such  order  of  preference,  by  way  of  as- 
signment, as  they  may  deem  best.  Such  an  assignment  is  a 
partnership  assignment.  In  making  it,  the  parties  are  not  act- 
ing as  individuals  disposing  of  their  individual  property,  but  as 
partners  disposing  in  a  corporate  capacity  of  their  partnership 
property  for  partnership  purposes.  It  follows  that  the  assign- 
ment of  Lanes,  Boyce  &  Co.,  disposing  as  it  does  only  of  the 
firm  assets  in  payment  of  the  firm  debts,  is  valid  as  against  the 
creditors  of  the  limited  partnership,  notwithstanding  it  contains 
preferences. 

The  original  act  of  1822  declared  all  assignments  coming 
within  its  terms  utterly  void.  The  Revised  Statutes  make  the 
assignment  void  only  as  against  the  creditors  of  the  limited  firm, 
and,  of  course,  limit  the  invalidity  only  to  the  subject-matter 
unduly  assigned.  This  construction  leaves  the  creditors  of  the 
limited  firm  to  pursue  all  they  could  have  pursued,  had  no  as- 
signment creating  preferences  been  made — viz.,  the  interest  of 
the  partners  of  the  general  firm  in  the  surplus  after  all  the  debts 
of  the  general  firm  are  paid.  As  the  assignment,  however, 
does  not  give  any  preference  in  respect  to  this  surplus,  there 
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remains  no  ground  for  alleging  its  invalidity  so  far  as  it  is 
affected  by  the  statute  relating  to  limited  partnerships. 

II.  It  is  urged,  also,  that  the  assignment  of  Lanes,  Boyce  & 
Co.  is  void  on  the  ground  that  it  contains  provisions  for  the 
benefit  of  the  assignors.  The  preferences  created  by  this  assign- 
ment are  among  the  creditors  of  the  partnership  only;  the 
effects  are  distributed  among  the  parties  entitled  as  creditors  of 
the  firm,  some  being  preferred  to  others. 

The  assets  are  marshalled,  but  no  creditor  is  brought  in  who 
at  some  stage  of  the  marshalling  would  not  have  a  right  to  be 
paid. 

All  the  partners  in  Lanes,  Boyce  &  Co.  were  members  of 
the  firm  of  Lanes  &  Ker  Boyce  ;  and  one  of  them,  William  G. 
Lane,  was  a  partner  in  the  firm  of  L.  M.  Wiley  &  Co.  The 
two  firms  of  Lanes  &  Ker  Boyce,  and  L.  M.  Wiley  &  Co.,  were 
preferred  in  the  assignment  of  Lanes,  Boyce  &  Co. 

The  case  then -involves  this  inquiry:  whether  an  assignment 
by  a  partnership  for  the  benefit  of  copartnership  creditors  is 
void  as  containing  provisions  for  the  benefit  of  the  assignors, 
when  the  debts  of  the  firm  to  other  firms,  in  which  all  or  some 
of  the  partners  are  interested,  are  preferred  to  other  debts  of 
the  firm. 

The  objection  to  the  preference  in  favor  of  Lanes  &  Ker 
Boyce  would  seem  to  have  no  force,  so  far  as  the  plaintiffs  are 
concerned,  for  it  would  bring  the  amount  of  the  preferred  debt 
into  the  firm  of  which  they  are  creditors,  and  out  of  whose 
assets  they  are  entitled  to  be  paid  ratably.  So  far,  however, 
as  the  creditors  of  Lane,  Boyce  &  Co.  are  interested,  both  this 
preference,  and  that  of  L.  M.  Wiley  &  Co.,  would  properly 
raise  the  question. 

I  am  of  opinion  that  no  one  is  interested  in  this  point  except 
the  creditors  of  Lanes,  Boyce  &  Co.  The  creditors  of  Lanes  & 
Ker  Boyce  have  no  concern  with  any  disposition  of  the  assets 
of  Lanes,  Boyce  &  Co.,  except  so  far  as  relates  to  the  rights  of 
the  partners  in  the  surplus  after  the  payment  of  all  their  firm 
debts.  It  is  of  no  consequence  to  them  which  of  the  creditors 
are  paid  first,  because  their  interest  does  not  attach  until  all  are 
paid.  The  mode  in  which  the  assets  are  distributed  among  the 
creditors  entitled,  can  be  questioned  only  by  those  creditors; 
and,  as  no  proof  exists  impeaching  the  validity  of  the  debts 
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directed  by  the  assignment  to  be  paid,  and  no  preference  is 
created  in  the  surplus  interest  of  the  partners  remaining  after 
the  payment  of  the  firm  debts,  there  would  appear  to  be  no 
ground,  on  the  part  of  the  plaintiffs,  for  assailing  the  assignment 
in  respect  to  the  mode  of  marshalling  the  assets  among  the 
creditors  of  the  firm. 

As,  upon  sound,  legal,  and  equitable  principles,  all  the  cred- 
itors of  Lanes,  Boyce  &  Co.  are  entitled  to  be  paid  before  the 
interest  of  the  several  partners  in  the  surplus  can  be  reached 
by  other  creditors,  it  would  seem  to  be  clear  that  there  is 
nothing  illegal  in  the  mere  fact  of  some  of  those  partnership 
creditors  being  preferred  to  others.  So  far,  then,  as  the  plain- 
tiffs are  interested,  the  preferences  contained  in  the  assignment 
place  them  in  no  worse  position  than  if  the  assignment  had 
provided  for  an  equal  distribution  of  the  partnership  assets 
among  all  the  partnership  creditors.  If  there  should  be  a  sur- 
plus, they  will  realize  as  much  in  one  case  as  in  the  other. 

The  only  remaining  ground,  then,  upon  which  the  assign- 
ment can  be  assailed  by  the  plaintiffs,  must  be  that  it  tends  to 
hinder  and  delay  creditors.  I  am  unable  to  see  how  this  objec- 
tion applies  to  an  assignment  containing  preferences,  any  more 
than  to  one  not  containing  preferences.  In  either  case,  the  as- 
sets are  placed  in  the  hands  of  a  trustee — in  either  case,  the 
trustee  is  bound  to  proceed  with  due  diligence ;  and  the  fact 
that  when  he  comes  to  pay,  he  must  pay  in  a  certain  order, 
cannot  delay  the  day  of  payment,  or  the  conversion  of  the  as- 
sets into  money  for  the  purpose  of  payment.  If  there  be  any 
surplus,  it  may  be  realized  as  readily  under  one  kind  of  assign- 
ment as  under  another. 

Indeed,  once  conceding  the  right  to  prefer  creditors — which 
is  now  well  established  by  repeated  decisions — it  is  manifest 
that,  with  a  faithful  assignee,  the  exercise  of  the  right  of  prefer- 
ence creates  no  greater  hindrance  to  the  creditors  of  the  indi- 
vidual partners  than  when  it  is  not  exercised. 

But  it  is  urged  that  the  partners  of  Lanes,  Boyce  &  Co.,  one 
and  all,  are  interested  in  two  of  the  firms  which  are  preferred 
as  partnership  creditors.  It  is  not  denied  that  these  firms  aro 
creditors  of  Lanes,  Boyce  &  Co.,  or  that  they  are  entitled  to 
payment  out  of  the  partnership  assets,  before  the  individual 
creditors  of  the  members  composing  the  firm. 
VOL.  XVI.— 6 
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It  follows,  therefore,  that  in  making  the  assignment  there  is 
no  diversion  of  the  partnership  assets,  but,  on  the  contrary,  the 
partners,  in  respect  to  their  joint  property,  apply  it  to  uses  to 
which  it  should  be  applied,  namely,  the  payment  of  their  joint 
creditors.  The  right  of  preference  is  exercised  by  them  in 
favor  of  other  firms,  creditors  of  the  concern,  in  which  said 
other  firms  they  are  interested.  Is  this  preference  invalid  by 
reason  of  the  provision  of  the  statute  prohibiting  assignments 
"  in  trust  for  the  use  of  the  persons  making  the  same  ?"  We 
have  seen  that  if  the  assignment  were  general  and  equal  it 
would  be  valid,  for  the  reason  that  it  devoted  the  assets  to  the 
precise  objects  to  which  the  law  would  devote  them.  There  is 
nothing,  then,  to  invalidate  this  assignment  preferring  creditors, 
except  the  single  fact  that  some  of  the  creditors  preferred  to 
others  are  firms  in  which  the  assignors  have  an  interest.  There 
is  always  some  motive  for  giving  preferences,  and  the  fact  that 
there  is  a  motive,  therefore,  cannot  invalidate  the  preference. 
If  the  right  to  prefer  is  not  used  for  the  purpose  of  coercing 
creditors  to  compound  their  claims,  if  all  the  assets  are  devoted 
to  the  payment  of  the  debts,  I  cannot  perceive  why  a  prefer- 
ence in  favor  of.  a  firm  in  which  the  assignors  have  some  in- 
terest should  render  the  assignment  void.  The  assignor  has 
no  greater  pecuniary  interest  in  the  payment  of  one  debt  than 
another. 

The  fund  can  only  pay  a  certain  amount  of  debt,  and  if  it 
all  be  applied  to  the  payment  of  one  creditor,  it  leaves  the  as- 
signor under  the  same  extent  of  pecuniary  obligation  as  if  it  had 
been  applied  pro  rata  to  the  payment  of  all  the  creditors.  But 
again,  partnerships  are,  in  a  modified  sense,  corporate  bodies, 
and  are  not  to  be  confounded  with  the  individuals  composing 
them.  They  are  societies,  and  their  assets  are  administered  as 
the  assets  of  an  association.  The  assignment  under  considera- 
tion was  made  by  a  firm,  and  it  contained  preferences  in  favor 
of  other  firms  ;  the  trusts  were  for  the  use  of  such  other  firms, 
and  not  for  the  use  of  the  assignors  individually  or  collectively 
as  Lanes,  Boyce  &  Co. 

It  is  true,  that  by  reason  of  the  preference,  an  assignor  inter- 
ested in  a  firm  so  preferred  may,  on  the  adjustment  of  its  affairs, 
find  his  interest  in  the  surplus  thereof  increased  by  such  prefer- 
ence; but  still  that  interest  remains  open  to  the  claims  of  his 
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creditors,  and  is  in  nowise  protected  or  covered  by  the  as- 
signment. 

The  provision  directing  the  payment  of  the  debt  dne  Lanes 
&  Ker  Boyce  to  James  P.  Boyce,  the  partner  liquidating  the 
affairs  of  the  latter  firm,  does  not  conflict  with  the  statute  re- 
lating to  the  assignments.  James  P.  Boyce  is  in  no  sense  a 
trustee  of  property  under  a  general  assignment  for  the  payment 
of  creditors.  As  a  member  of  Lanes  &  Ker  Boyce  he  is  acting 
in  the  adjustment  of  their  affairs,  and  the  distribution  of  their 
effects  equally  among  all  the  creditors.  The  payment  to  him, 
therefore,  in  discharge  of  the  debt  of  Lanes,  Boyce  <fe  Co.,  is 
very  properly  directed.  The  payment  would  be  valid,  and  dis- 
charge the  debt,  without  the  provision  that  the  amount  should 
be  applied  in  liquidation.  That  was  the  simple  duty  of  James 
P.  Boyce  by  the  terms  of  the  dissolution,  and  was  not  made 
any  more  his  duty  by  the  terms  of  the  assignment.  "Whatever 
trust  he  was  charged  with  arose  from  the  terms  of  the  dissolu- 
tion and  by  operation  of  law,  and  not  from  the  assignment. 

I  conclude,  therefore,  on  the  whole  case,  that  the  plaintiffs 
have  not  exhibited  any  sufficient  ground  for  holding  the  as- 
signment invalid. 

There  should  be  judgment  for  the  defendants. 


BARKER  a.  COOK. 
Supreme  Court,  First  District;  General  Term,  May,  1863. 

ORDER  OF  ARREST. — MODE  OF  EXECUTION. — IBREGULAKITY. — DE- 
FECTIVE COPIES. 

The  provision  of  section  184  of  the  Code,  which  requires  the  sheriff  to  deliver  a 
copy  of  the  order  of  arrest  and  affidavit  to  the  defendant,  upon  arresting  him, 
is  directory  merely.  (Per  SUTHERLAND,  P.  J.) 

In  cases  where  the  opposite  party  has  an  opportunity  of  inspecting  an  original 
affidavit,  and  it  is  properly  signed,  it  is  not  necessary  that  the  copy  served 
should  contain  the  signatures  of  the  affiant  and  the  officer,  nor  that  the  copy 
should  purport  that  the  original  was  so  signed.  (Per  MOLLBT,  J.) 

The  fact  that  the  copy  of  the  affidavit  served  with  an  order  of  arrest  does  not  pur 
port  to  have  heen  duly  signed  or  verified,  affords  no  ground  for  vacating  the 
order,  or  discharging  the  defendant  from  custody. 
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Appeal  from  an  order  vacating  an  order  of  arrest. 

This  was  an  action  by  Stephen  A.  Barker,  John  Moore,  Jr., 
and  Joshua  T.  Drowne,  against  William  L.  Cook,  upon  two 
promissory  notes,  amounting  to  $1221.33.  An  order  of  arrest 
was  granted  by  Mr.  Justice  Sutherland,  on  an  affidavit  tending 
to  show  that  the  defendant  had  disposed  of  his  property  with 
intent  to  defraud  creditors.  The  affidavit  was  duly  signed  and 
verified  by  one  of  the  plaintiffs,  and  was  filed  with  the  clerk  of 
the  court  at  the  time  of  obtaining  the  order  of  arrest.  The  de- 
fendant moved,  on  an  order  to  show  cause,  to  vacate  the  order 
of  arrest,  without  affidavits,  on  a  mere  general  notice.  On  the 
hearing,  the  ground  of  his  motion  appeared  to  be,  that  the 
copy  affidavit  served  upon  him  at  the  time  of  his  arrest  bore 
neither  jurat  nor  signatures.  This  objection  was  not  specified 
in  his  order  to  show  cause.  Mr.  Justice  Miller  vacated  the  or- 
der of  arrest  on  this  ground  alone,  and  discharged  the  defend- 
ant, notwithstanding  the  plaintiffs  raised  the  preliminary  objec- 
tion that  the  irregularity  was  not  stated  in  the  moving  papers, 
as  required  by  Eule  39. 

The  plaintiffs  appealed  from  this  order. 

John  N.  Lewis,  for  the  appellants. — I.  The  error  complained 
of  was  at  most  a  mere  irregularity,  if  it  even  amounted  to  that. 
It  consisted  simply  in  the  omission  of  a  name  alleged  to  be  ne- 
cessary, which  is  a  purely  formal  defect.  (Wilson  a.  Wetmore, 
1  Hill,  216.) 

II.  If  it  was  an  error  at  all,  it  could  not  have  misled  or  pre- 
judiced the  defendant,  and  ought  therefore  to  have  been  disre- 
garded,, or   an   amendment   allowed  nunc  pro  tune.      (Code, 
§§  173, 174, 176  ;  Courier  a.  McNamara,  9  How.  Pr.,  255  ;  Jones 
a.  Williams,  4  Hill,  34 ;  Bowman  a.  Sheldon,  5  Sand/.,  657.) 

III.  This  objection  not  having  been  specified  in  the  order  to 
show  cause,  could  not  be  raised  on  the  hearing.    The  special 
term  had  no  right  to  consider  it  at  all.     (Eule  39,  Supreme  Ct. ; 
Harder  a.  Harder,  26  Barb.,  409 ;    Bowman   a.  Sheldon,  5 
Sandf.,  657 ;  Baxter  a.  Arnold,  9  How.  Pr.,  445 ;  Whitehead  a. 
Pecare,  Ib.,  35;   Wilson  a.  Wetmore,  1  Hill,  216;   Ellis  a. 
Jones,  6  How.  Pr.,  296 ;  Boyd  a.  Weeks,  6  Hill,  71.) 

IY.  But  the  omission  of  the  names  of  the  deponent  and  the 
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notary  at  the  foot  of  the  copy  of  the  affidavit,  was  not  even  an 
irregularity.  It  was  entirely  unnecessary  that  they  should  bo 
there  at  all.  1.  An  affidavit  need  not  be  subscribed.  It  is 
sufficient  if  the  name  of  the  deponent  appears  in  any  part  of  it, 
as  at  the  beginning,  where  it  did  appear  in  this  case.  (Jackson 
a.  Virgil,  3  Jo/ins.,  540 ;  Haff  a.  Spicer,  3  Cai.,  190.)  This  is 
the  general  rule  as  to  all  documents  which  are  not  expressly 
required  to  be  "  subscribed."  The  name  of  the  party  written 
by  himself,  or  by  his  authority,  in  any  part  of  the  instrument, 
is  a  valid  signature.  (Merritt  a.  Classon,  12  John*.,  102 ;  af- 
firmed, 14  Ib.,  486.)  2.  The  copy  of  an  affidavit  served  need  not 
include  the  signature  or  jurat.  (Livingston  a.  Cheetham,  2 
Johns.,  479.)  "This  decision  has  been  followed  ever  since." 
(Graham  a.  McCoun,  5  How.  Pr.,  353.) 

Y.  Looking  at  the  case  in  its  worst  aspect,  and  admitting 
that  the  copy  affidavit  served  was  a  mere  nullity,  yet  the  total 
omission  to  serve  an  affidavit  would  not  be  ground  for  setting 
aside  the  order  or  discharging  the  defendant  from  arrest.  It 
has  been  so  held  in  regard  to  a  failure  to  serve  the  order  of 
arrest,  which  stands  at  least  on  the  same  footing  with  the  affi- 
davit, if  it  be  not  of  even  higher  importance.  (Courier  a. 
McNamara,  9  How.  Pr.,  255;  Keeler  a.  Betts,  3  Code  R., 
183.) 

YI.  The  judge  at  special  term  had  no  right  to  disregard  the 
express  decisions  of  the  Supreme  Court  in  2d  and  3d  Johnson, 
and  3d  Caines  (supra).  (Burt  a.  Powis,  16  How.  Pr.,  289.) 

VII.  If  the  defect  assigned  as  the  ground  of  this  motion  were 
as  serious  as  it  is  claimed  to  be,  yet  it  is  one  which  does  not  in 
the  slightest  degree  affect  the  validity  of  the  order  of  arrest, 
but  only  the  arrest  itself.  The  order  was  granted  upon  paper* 
to  the  regularity  and  sufficiency  of  which  no  exception  has  or 
can  be  taken.  The  original  affidavit  was  duly  subscribed. 
The  subsequent  service  of  a  defective  copy  upon  the  defendant 
cannot  make  the  order  irregular.  (Courier  a.  McNauiara,  9 
How.  Pr.,  255  ;  Opinion  of  CLERKE,  J.,  in  Hart  a.  Kennedy, 
14  Abbotts'  Pr.,  432.)  The  order  appealed  from  is  therefore* 
in  any  event,  clearly  erroneous  in  setting  aside  the  order  of  ar- 
rest. Granting  all  the  defendant  claims  to  be  law,  he  was  only 
entitled  to  release  from  an  irregular  arrest,  leaving  the  order  to 
stand. 
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Henry  M.  Whitefiead^  for  the  respondent. 

SUTHERLAND,  P.  J. — It  does  not  appear  from  the  appeal  pa- 
pers upon  what  ground  the  judge  at  special  term  vacated  the 
order  of  arrest.  If,  as  stated  by  plaintiff's  counsel,  he  vacated 
it  exclusively  on  the  ground  that  the  copy  affidavit  served  con- 
tained no  signatures  or  copy  signatures,  I  think  he  erred.  If 
no  copy  or  paper  purporting  to  be  a  copy  of  the  affidavit  had 
been  served  by  the  sheriff  upon  •  arresting  the  defendant,  such 
omission  would,  I  think,  have  been  an  irregularity-  only,  and 
would  not  have  entitled  the  defendant  to  his  discharge.  (Keeler 
a.  Betts,  3  Code  7?.,  183 ;  Courier  a.  McNamara,  9  How.  Pr., 
255.) 

The  provision  of  the  Code,  requiring  the  sheriff  to  deliver  a 
copy  of  the  order  and  affidavit  to  the  defendant  upon  arresting, 
is  directory  merely. 

The  facts  stated  in  the  affidavit  upon  which  the  order  of  ar- 
rest was  granted  to  show  that  the  defendant  had  removed  or 
disposed  of,  or  was  about  to  remove  or  dispose  of,  his  property, 
with  intent  to  defraud  his  creditors,  are  certainly  slight. 

MULLEN,  J. — The  matters  stated  in  the  affidavit  on  which 
the  order  of  arrest  was  granted,  authorized  the  order  of  arrest. 
But  the  copy  affidavit  served  was  not  subscribed  by  the  party, 
nor  did  it  purport  to  show  that  the  original  paper  was  signed 
by  any  affiant,  nor  was  the  jurat  signed  by  an  officer  authorized 
to  administer  oaths,  nor  did  it  purport  that  the  original  was 
signed  by  any  such  officer.  If  it  was  necessary  to  the  validity 
of  the  order  that  these  names  should  appear,  from  the  copy,  to 
have  been  signed  to  the  original,  then  the  order  of  arrest  was 
correctly  vacated,  otherwise  not. 

In  Graham  a.  McCoun  (5  How.  Pr.,  353),  Justice  Willard 
reversed  the  practice  as  to  the  necessity  of  serving  the  signa- 
tures of  the  affiant  and  officer  to  an  affidavit,  and  he  came  to 
the  conclusion  that  in  cases  where  the  opposite  party  had  an 
opportunity  to  inspect  the  original,  and  it  was  properly  signed, 
it  was  not  necessary  to  annex  such  signatures  to  the  copy,  nor 
that  the  copy  should  purport  that  the  original  was  so  signed ; 
but  when  such  opportunity  was  not  given,  as  in  the  verification 
of  pleas  in  abatement  under  the  former,  and  of  pleadings  under 
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the  new  practice,  the  papers  served  must  contain  the  signa- 
tures, or  they  may  be  disregarded.  The  cases  cited  by  the 
learned  justice  sustain  his  views  of  the  practice. 

It  follows,  that  the  affidavit  in  this  case  is  not  one  which 
must  contain  the  names. 

The  copy  affidavit  served  was  not  void. 

If  it  was  regular,  the  order  to  show  cause  did  not  point  out 
the  irregularity,  and  hence  the  order  could  not,  under  the  rules, 
be  vacated  for  that  reason. 

I  am  of  opinion  the  order  of  arrest  was  improperly  vacated, 
and  the  order  of  the  special  term  should  be  reversed,  with  ten 
dollars  costs. 

CLERKE,  J.,  concurred  in  reversing  the  order. 
Order  reversed. 


BOYOTON  a.  BOYOTOK 
Supreme  Court,  Fourth  District;  General  Term,  May,  1863. 

"WITNESS. — PRODUCTION  OF  WRITTEN  INSTRUMENT.  —  SUBPCENA 

DUCKS  TECUM. 

When  a  witness  admits  the  possession  in  court  of  a  written  instrument,  the  fact 
that  no  subpoena  ducts  lecum  has  been  served,  will  not  excuse  him  from  produ- 
cing it  upon  request. 

It  is  error  for  the  court  to  decline  to  require  a  witness  to  produce  a  written  con- 
tract between  the  parties,  which  he  has  in  his  possession  in  court,  although  its 
materiality  is  not  apparent. 

Appeal  from  a  judgment. 

This  action  was  brought  by  Silas  Boynton  againdl  John  Boyn- 
ton, before  a  justice  of  the  peace  in  "Washington  county,  to 
recover  damages  for  taking  and  converting  certain  property, 
and  for  the  use  and  occupation  of  a  barn. 

The  evidence  showed  a  written  contract  between  the  parties 
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for  tne  sale  and  purchase  of  a  farm,  and  that  the  plaintiff  was 
in  possession ;  and  showed  also  a  license  from  the  plaintiff  to 
the  defendant  to  occupy  the  premises  for  six  weeks  with  his 
family,  cattle,  and  horses.  "While  in  snch  occupation  the  de- 
fendant erected  for  his  own  use  stalls  and  mangers  in  the  plain- 
tiff's barn,  in  which  were  kept  cattle  and  horses,  and  when  the 
tenancy  expired  he  removed  the  stalls  and  mangers.  He  also 
removed  some  old  boards  and  plank,  and  two  hitching-posts  set 
in  the  ground.  All  of  these  materials  plaintiff  claimed  by  a 
parol  agreement,  made  about  the  time  of  the  execution  of  the 
written  contract  for  the  sale  of  the  farm.  On  the  trial,  a  wit- 
ness named  McFarland,  who  was  introduced  by  the  plaintiff, 
testified  that  he  had  the  written  contract  between  the  parties 
in  his  pocket.  The  defendant  called  on  the  witness  to  produce 
it,  which  he  declined  to  do,  and  the  justice  refused  to  direct  the 
witness  to  produce  it.  Subsequently,  the  defendant  offered 
parol  evidence  of  its  contents,  which  was  excluded. 

The  plaintiff  had  judgment,  which  was  affirmed  on  appeal  to 
the  County  Court,  when  defendant  took  the  present  appeal. 

Timothy  Cronin,  for  the  appellant. — I.  The  justice  erred  in 
refusing  to  require  the  witness  to  produce  the  written  contract. 
(Bonesteel  a.  Lynde,  8  Hmv.  Pr.,  226 ;  Graham's  Pr.,  530 ; 
Cowerfs  Treat.,  1379.)  The  justice,  in  his  former  return,  endeav- 
ors to  evade  the  force  of  this  error.  All  of  this  evasion  is  met 
by  the  rule  of  evidence,  that  where  a  written  contract  is  proved 
to  exist  between  the  parties,  subsequent  conversations  between 
them  relative  to  a  written  instrument  are  presumed  to  relate  to 
it,  in  the  absence  of  evidence  of  the  existence  of  more  than  one 
instrument.  (Biddis  a.  James,  6  Binney,  321 ;  Forman  a.  Steb- 
bins,  4  Hill,  181 ;  1  Cow.  &  HiWs  notes,  200 ;  Phillips  a.  Ford, 
9  Pick.,  39.)  The  conduct  of  the  justice  was  arbitrary  and 
oppressive.  (Amy  a.  Long,  9  East,  481 ;  Smith  a.  Young,  1 
Camp.,  440 ;  2  Greenl.  Ev.,  §  309.)  The  question  of  production 
could  not  be  determined  by  conjecture  as  to  admissibility,  suffi- 
ciency, or  effect.  (Ins.  Co.  a.  Lawrence,  2  Pet.,  25,  44.) 

II.  The  justice  erred  in  excluding  secondary  evidence  of  the 
contents  of  the  written  contract.  The  verbal  request  to  produce 
the  written  contract,  then  and  there  in  witness's  possession,  was 
sufficient.  (Smith  a.  Young,  1  Camp.,  440.)  The  plaintiff  was 
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entitled  to  and  should  have  demanded  its  production,  but  by 
his  silence  the  acts  of  the  witness  and  of  the  justice  were  ap- 
proved of.  (Thayer  a.  Fire  Ins.  Co.,  10  Pick.,  329.)  The 
maxim  "omnia  prsesumunttir  contra  spolialorem"  has  full  ap- 
plication to  the  plaintiff.  (Leeds  a.  Cook,  ±E$p.,  256;  1  Gr> 
Ev.,  §  82.) 

III.  The  plaintiff's  claim  to  have  purchased  the  materials  hi' 
dispute,  is  void 'by  the  Statute  of  Frauds.  (Goodrich  a.  Jones, 
2  Hill,  142  ;  Mott  a.  Palmer,  1  N.  Y.,  564 ;  Bishop  a.  Bishop, 
11  Ib.,  123.) 

JBurdick  &  Belts,  for  the  respondent. 

BY  THE  COURT.* — The  judgment  of  the  justice  and  County 
Court  must  be  reversed.  Where  a  witness,  who  is  intrusted  with 
a  written  instrument  executed  by  the  parties  to  the  action,  ad- 
mits its  possession  in  court,  he  must  produce  it,  and  cannot 
shield  himself  by  a  want  of  service  of  a  subpoena  duces  tecum, 
or  a  notice  to  produce. 

It  is  the  duty  of  the  court  to  require  its  production,  in  order 
to  determine  its  materiality  as  evidence ;  and  it  is  error  to  refuse 
to  require  its  production  because  it  may  not  then  appear  to  be 
material  evidence. 

Judgment  reversed. 


MATTER  OF  BENTLEY. 
Surrogate's  Court,  Oswego  ;  May,  1863. 

EXECUTION  AGAINST  ESTATE  OF  DECEDENT. — PERMISSION  OF  SUR- 
ROGATE. 

i 

Under  the  Laws  of  1850,  cb.  295,  §  1,— which  provide  that  an  execution  shall  not 
issue  against  the  property  of  a  deceased  person,  unless  the  surrogate  of  the 
county,  who  has  jurisdiction  to  grant  administration  or  letters- testamentary 

*  Present,  POTTKB,  BOCKES,  and  JAMES,  JJ. 
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on  the  estate  of  the  judgment-debtor,  shall,  on  sufficient  cause  shown,  make 
an  order  granting  permission  to  issue  such  execution, — the  fact  that  the  judg- 
ment is  unpaid  is  not  sufficient  to  warrant  the  surrogate  in  granting  such  leave. 
It  must  also  appear  that  the  personal  estate  of  the  deceased  is  insufficient  to 
pay  the  debts. 

It  is  the  better  practice,  on  such  application,  to  set  forth  also  a  description  of  the 
real  estate  to  be  affected  by  the  proceeding. 

Application  for  leave  to  issue  execution  against  the  estate  of 
a  deceased  person. 

This  was  an  application  to  the  surrogate  of  Oswego  county, 
by  Matthias  Pennick  and  others,  for  leave  to  issue  execution 
upon  a  judgment  recovered  against  Jerome  B.  Bentley,  since 
deceased.* 

Cyrus  Whitney  and  J.  A.  Hathaway  ,for  the  application. 

D.  H.  Marsh,  opposed. — The  Laws  of  1850,  ch.  295,  §  1,  pro- 
vide for  the  issue  of  execution,  without  waiting  for  letters  testa- 
mentary or  of  administration,  after  a  year  and  a  day,  on  per- 
mission of  the  surrogate  on  sufficient  cause  shown,  "  in  the  same 
manner,  and  with  the  same  effect,  as  if  he  were  still  living." 
When  this  statute  was  enacted,  section  284  of  the  Code  ended 
with  the  words,  "remains  unsatisfied  and  due;"  the  remain- 
der of  this  section,  as  it  now  stands,  being  enacted  in  1858. 
Consequently,  the  last  clause  of  section  284  of  the  Code,  as  it 
now  stands,  has  nothing  to  do  with  the  proceedings  against 
heirs  and  terre-tenants,  while  the  prior  portion  of  the  section 
has,  as  provided  in  the  act  of  1850.  Therefore,  after  permission 
by  the  surrogate,  application  must  be  still  made  to  the  Supreme 
Court,  in  case  of  a  deceased  judgment-debtor,  in  the  manner 
pointed  out  by  section  284  of  the  Code  as  it  stood  prior  to 
1858.  And  as  to  that  mode,  see  Arden  a.  Clark  (11  How.  Pr., 
209,  214.)  But  2  Rev.  Stat,  452,  §  32,  enacts  that  heirs  and 
devisees  shall  be  liable  to  the  extent  of  the  real  estate  descended 
to  them,  and  (section  33)  they  shall  not  be  liable  for  any  debt 


*  In  Thatcher  a.  Bancroft  (15  Ante,  243),  it  was  held  that  the  statute  under 
•which  this  application  was  made  is  inapplicable  to  judgments  in  actions  origi- 
nally commenced  against  the  decedent.  Compare,  however,  Frink  a.  Morrison 
(13  Ante,  80). 
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of  the  ancestor,  unless  it  shall  appear  that  the  personal  assets 
of  the  deceased  were  not  sufficient  to  pay  and  discharge  the 
same.  This  does  not  appear  in  the  papers  served,  and  therefore 
the  surrogate  cannot  permit  execution  to  issue.  Besides,  the 
papers  should  show  what  particular  real  estate  is  sought  to  be 
charged  with  the  judgments,  and  that  all  the  parties  interested 
in  that  real  estate  have  be.en  notified.  If  execution  can  issue, 
it  can  be  only  against  the  personal  property  of  the  deceased. 
6  How.  Pr.  (372-375)  shows  that  the  proceedings  by  scire 
facias  are  substantially  to  be  piirsued,  though  the  writ  is  abol- 
ished ;  and  the  statute  of  scire  facias  (2  Rev.  Stat.,  578,  §  11) 
requires  the  lands  to  be  described. 

AMOS  G.  HULL,  Surrogate. — This  motion  is  made  under  sec- 
tion 1,  ch.  295,  of  the  act  of  1850.  (Sets.  Laws,  639.) 

That  act  provides  that  execution  against  the  property  of  a 
deceased  person  shall  not  issue  in  any  case  "  unless  upon  per- 
mission granted  by  the  surrogate  of  the  county,  who  has  juris- 
diction to  grant  administration  or  letters-testamentary  on  the 
estate  of  the  deceased  judgment-debtor;  which  surrogate  may, 
on  sufficient  cause  shown,  make  an  order  granting  permission 
to  issue  such  execution. 

That  the  order  of  the  surrogate  may  be  valid,  sufficient  cause 
must  be  shown  for  granting  the  same.  Is  it  sufficient  to  set 
forth  the  simple  fact  that  the  judgment  has  not  been  paid  ?  I 
think  not. 

The  process  is  to  affect  the  heirs  of  the  deceased,  and  persons 
claiming  under  them.  It  is  right  that  they  should  not  be  dis- 
turbed until  after  the  creditor  has  exhausted  his  remedies 
against  the  personal  estate  of  the  deceased. 

°The  statutes  of  this  State  provide  that  the  heirs  of  persons 
who  shall  have  died  intestate,  and  the  heirs  and  devisees  of 
any  person  who  shall  have  died  after  the  making  of  his  last 
will  and  testament,  shall  be  liable  for  the  debts  of  such  person, 
arising  by  simple  contract  or  specialty,  to  the  extent  of  the 
estate,  interest,  or  right  in  the  real  estate  which  shall  have 
descended  to  them  from,  or  been  devised  to  them  by,  such 
person. 

But  such  heirs  are  not  liable  for  such  debts  unless  it  appear* 
that  the  personal  assets  of  the  deceased  were  not  sufficient  to 
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discharge  the  same  ;  or  that,  after  due  proceedings  before  the 
surrogate  and  at  law,  the  creditor  has  been  unable  to  collect 
such  debt  from  the  personal  representatives  of  the  deceased,  or 
from  his  next  of  kin,  or  legatees.  (2  Rev.  Stat.,  452  ;  see,  also, 
11  Barb.,  271  ;  9  Paige,  46.) 

The  cause  of  action  upon  which  the  judgments  were  ren- 
dered, referred  to  in  the  moving  papers  in  this  case,  arose  upon 
contract.  There  is  nothing  in  the  papers  in  this  case  showing 
that  the  personal  assets  of  the  intestate  were  insufficient  to  pay 
the  debts. 

These  facts  should  appear.  (Alden  a.  Clark,  11  How.  Pr., 
209.) 

In  this  class  of  applications,  the  better  practice  would  be  to 
set  forth  also  a  description  of  the  real  estate  designed  to  be 
affected  by  the  proceedings. 

The  motion  must  be  denied,  but  without  prejudice  to  a  re- 
newal of  the  same  upon  proper  affidavits,  and  without  costs. 


1 


LEE  a.  DILL. 

Supreme  Court,  Fifth  District;  General  Term,  April,  1863. 

CONSTRUCTION  OF    STATUTE. — EXAMINATION  OF   PARTY. — "  REP- 
RESENTATIVES OF  A  DECEASED  PERSON." 

In  the  provision  of  section  399  of  the  Code,  as  it  stood  prior  to  the  amendment 
of  1862, — allowing  parties  to  be  examined  as  witnesses,  except  that  parties 
should  not  be  examined  against  parties  who  are  representatives  of  a  deceased 
person  and  the  witness, — the  words  "representatives  of  a  deceased  person" 
should  receive  a  liberal  construction. 

If  the  opposing  party  is  an  heir-at-law,  next  of  kin,  or  devisee,  he  is  a  represent- 
ative of  the  deceased,  and  the  party  propounding  a  will  of  such  deceased  for 
probate  cannot  be  examined  as  to  any  transactions  had  personally  between 
the  deceased  person  and  the  witness,  though  such  party  is  competent  as  to 
other  matters.* 

Words  and  phrases  in  statutes  must  be  deemed  to  have  been  used  in  their  usual 
and  proper  sense,  unless  it  appears  from  the  context  or  otherwise  that  they 
•were  used  in  a  technical  and  restricted  sense. 

*  To  the  contrary,  McCray  a.  McCray,  12  Ante,  1. 
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Representatives  of  a  deceased  person  are  real  or  personal :  the  former  being 
heirs-at-law,  and  the  latter  ordinarily  the  executors  or  administrators.  The 
term  representatives  includes  both  clauses. 

Appeal  from  the  decision  of  special  term  affirming  the  verdict 
of  a  jury  sustaining  a  will. 

Upon  an  appeal  from  the  decree  of  the  surrogate  of  On- 
ondaga,  admitting  to  probate  the  will  of  Samuel  Dill,  deceased, 
the  decree  was  reversed,  and  issues  awarded  to  be  tried  at  a 
circuit  court  in  Onondaga  county.  (11  Ante,  214.) 

The  issues  were  tried  before  Mr.  Justice  Bacon,  and  evi- 
dence given  by  the  contestants,  respectively,  touching  the  ques- 
tions submitted  to  the  jury,  to  wit : — 

1.  Whether  the  testator,  at  the  time  of  the  execution  of  the 
will,  understood  its  contents  and  effect. 

2.  Whether  the  will  was  procured  to  be  executed  by  fraud 
or  by  undue  influence  practised  by  Robert  L.  Dill. 

The  testator  was  over  ninety  years  of  age,  blind,  somewhat 
deaf,  and  in  infirm  health,  and  lived  in  the  same  house  with 
his  son,  Robert  L.  Dill,  who  had  charge  of  his  business  and 
property.  The  testator  left  him  surviving  but  two  children, 
the  appellant,  Cornelia  A.  Lee,  and  the  respondent,  Robert  L. 
Dill ;  and  evidence  was  given  tending  to  show  the  intent  of  the 
testator  to  make  them  equal  in  the  distribution  of  his  estate, 
which  evidence  was  sought  to  be  met  by  evidence  that  the  tes- 
tator, upon  learning  what  Robert  alleged  to  be  true,  but  which 
was  denied,  that  his  daughter,  Mrs.  Lee,  had  been  equally  in- 
terested with  Robert  in  an  adventure  that  had  proved  dis- 
astrous, and  in  the  closing  up  of  which  about  $9,000  had  been 
paid  by  the  testator  and  charged  to  Robert  as  a  part  of  his 
portion,  had  determined  to  deduct  one-half  of  this  amount  from 
the  portion  of  Mrs.  Lee.  The  evidence  of  this  consisted  mainly 
of  declarations  of  the  testator,  as  proved  upon  the  trial.  The 
evidence  was,  that  the  division  of  the  estate  between  the  two 
children  was  unequal  in  amount  and  value ;  and  in  addition  to 
the  inequality  of  value,  the  share  or  portion  of  Mrs.  Leo  was 
put  in  the  hands  of  Robert  as  trustee,  and  so  limited  as  to  de- 
tract from  its  value  to  Mrs.  Lee,  and  directly  and  indirectly  to 
inure  to  the  benefit  of  Robert.  Robert  L.  Dill  was  offered  as  a 
witness  and  objected  to  as  incompetent,  and  the  objection  over- 


94:  ABBOTTS'  PKACTICE  REPORTS. 

Lee  a.  Dill. 

ruled,  and  he  was  sworn  and  examined  as  a  witness.  In  the 
course  of  his  examination  he  was  permitted  to  testify,  under 
objections  made  by  the  appellant,  to  conversations  with  the  tes- 
tator, material  and  relevant  to  the  issues,  and  tending  to  estab- 
lish the  will.  The  jury  answered  both  questions  submitted  to 
them  in  favor  of  the  respondent,  and  the  judge  before  whom 
the  issues  were  tried  denied  a  motion  for  a  new  trial ;  and  from 
that  order  Mrs.  Lee  now  appealed,  asking  a  new  trial  upon  a 
case  containing  exceptions  to  the  ruling  and  decision,  and  to  the 
charge  of  the  judge. 

Daniel  Pratt,  J.  S.  Barrett,  and  H.  C.  Xeavenworth,  for  the 
appellant. 

Amasa  J.  Parker ',  Finlay  M.  King,  and  John  P.  Hulbert, 
for  the  respondent. 

ALLEN,  P.  J. — There  can  be  no  doubt  that  the  division  of  the 
estate  in  controversy,  by  the  will  propounded  for  probate,  is 
grossly  unequal.  Mrs.  Lee  will  be  greatly  the  gainer  by  se- 
curing a  decision  according  to  the  laws  of  descent  and  distribu- 
tion, while  the  respondent  Dill  will  be  to  the  same  amount 
benefited  pecuniarily  by  establishing  the  will.  It  is  in  effect 
a  contest  for  the  property  of  the  decedent  by  the  appellant,  as 
heir-at-law  and  next  of  kin,  and  by  the  respondent  as  legatee 
and  the  devisee.  The  former  claims  by  descent  and  the  latter 
by  purchase.  The  appellant  succeeds  as  heir-at-law  and  next 
of  kin,  unless  the  respondent  can  show  a  better  title  from  the 
deceased,  either  by  grant  or  devise ;  and  in  either  case  it  is  in 
hostility  to  the  successor  by  representation  to  the  last  owner, 
and  depends  for  its  validity  upon  the  acts  of  such  owner  in  his 
lifetime. 

By  the  will,  the  respondent  seeks  to  overthrow  the  title  of 
the  heirs-at-law,  and  by  the  alleged  testamentary  act  of  the  an- 
cestor to  devest  them  of  the  estate  which  would  otherwise  have 
descended  to  and  vested  in  them,  and  transfer  the  same  to 
the  devisees  and  legatees  named  in  the  will. 

The  respondent,  in  propounding  this  will  for  probate,  asserts 
his  claim  under  it,  and  tenders  an  issue  upon  his  title,  and  the 
appellant  is  a  necessary  party  to  the  proceedings,  and  can  only 


NEW  YORK.  95 


Lee  a.  Dill. 


assert  her  title  as  heir-at-law  and  next  of  kin  by  contesting  the 
probate ;  and  the  question,  in  substance  and  effect,  is  between 
these  two  claimants,  whether  the  one  or  the  other  is  best  enti- 
tled, the  one  by  descent  or  the  other  by  purchase.  At  common 
law,  Dill  would  not  hare  been  a  competent  witness  upon  the 
trial  of  the  issues.  His  relation  to  the  controversy  as  a  party 
would  have  excluded  him,  aside  from  his  pecuniary  interest  in 
the  result ;  and  his  interest  as  devisee  would  have  rendered  lain 
incompetent,  if  he  had  not  been  a  party  to  the  record.  The 
question  made  upon  his  examination  depended  upon  the  con- 
struction of  section  399  of  the  Code,  as  amended  in  1860.  By 
that  section  he  was  a  competent  witness  in  his  own  behalf;  but 
while  he  was  made  competent  as  a  witness,  he  was  subject  to 
the  general  exception  of  the  section  as  it  then  stood,  that  a 
party  should  not  be  examined  against  parties  who  were  repre- 
sentatives of  a  deceased  person,  in  respect  to  any  transaction 
had  personally  between  the  deceased  person  and  the  witness. 
The  objection  to  his  competency  was,  therefore,  properly  over- 
ruled. But  he  was  permitted  to  testify,  notwithstanding  the 
objection  and  exception  of  the  appellant  to  transactions  and 
conversations  had  personally  between  the  deceased  and  him- 
self. 

It  was  a  material  inquiry  whether  the  will  was  that  of  the 
alleged  testator,  or  of  the  beneficiary,  Robert  L.  Dill;  and 
the  circumstances  under  which  it  was  prepared  and  exe- 
cuted were  suspicious.  Without  referring  in  detail  to  the  cir- 
cumstances which  made  the  evidence  objected  to  material  and 
necessary  on  the  part  of  Dill,  it  is  sufficient  to  say  that  it  was 
regarded  by  him,  and  was  in  truth,  important  for  him  to  prove 
that  the  will  was  prepared  from  and  in  accordance  with  direc- 
tions and  instructions  proceeding  from  the  testator.  Without 
such  evidence,  it  is  not  probable  that  a  verdict  could  have 
been  obtained,  affirming  the  will  as  the  will  of  the  deceased. 
The  title  of  the  claimant  (Dill)  was  under  the  will,  and  all  the 
negotiations  and  preparations,  and  all  the  conversations  be- 
tween him  and  his  father  leading  to  and  resulting  in  the  will, 
were  parts  of  the  res  gestce,  and  entered  into  and  made  a  part 
of  the  principal  transactions  by  which  Mrs.  Lee  was  to  bo 
deprived  of  her  rights  as  heir-at-law  and  next  of  kin ;  and  it 
follows  that  every  part  of  this  transaction,  and  every  material 
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circumstance,  must  be  proved  by  competent  testimony.  The 
party  was  allowed  to  testify  that  his  father  knew  the  contents 
of  the  will,  and  to  follow  it  up  by  proof  of  what  took  place 
between  himself  and  his  father,  in  personal  interviews  between 
them  touching  the  will,  and  preparatory  to  its  being  drawn  ;  and 
that  in  such  interviews  the  deceased  told  the  witness  how  he 
should  make  it,  and  that  he  should  make  it  as  it  was  afterwards 
made,  and  that  the  provisions  concerning  Mrs.  Lee  originated 
with  and  were  urged  by  the  testator  against  the  wishes  and  re- 
quests of  the  witness.  If  Mrs.  Lee  in  this  contest  was  the  rep- 
resentative of  her  deceased  father,  the  admission  of  this  evi- 
dence from  the  party  to  the  proceeding  in  his  own  behalf  was 
erroneous. 

"Words  and  phrases  in  statutes  must  be  deemed  to  have  been 
used  in  their  usual  and  proper  sense,  unless  it  appears  from  the 
context  or  otherwise  that  they  have  been  used  in  a  technical 
and  restricted  sense.  A  representative  is  one  that  stands  in  the 
place  of  another  as  heir,  or  in  the  right  of  succeeding  to  the 
estate  of  inheritance  —  one  who  takes  by  representation  (  Web- 
ster's Die.}  ;  one  who  occupies  another's  place,  and  succeeds  to 
his  rights  and  liabilities.  Executors  and  administrators  repre- 
sent, in  all  matters  in  which  the  personal  estate  is  concerned, 
the  person  of  the  testator  or  intestate,  as  the  heir  does  that  of 
the  ancestor.  (Buss.  Law  Die.  /  2  St&ph.  Com.,  243.)  Repre- 
sentatives of  a  deceased  person  are  real  or  personal,  the  former 
being  the  heirs-at-law,  and  the  latter  being  ordinarily  the  ex- 
ecutors or  administrators.  The  term  "  representatives"  includes 
both  classes.  When  the  personal  representatives  at  law  are 
intended  in  a  statute,  they  are  so  named;  and  there  is  no 
expression  of  an  intent  to  limit  the  protection  and  benefit  of 
this  exception  to  the  personal  representatives.  The  real  repre- 
sentatives are  as  much  within  the  reason  of  this  rule  as  the 
personal  representatives,  and  there  is  as  much  reason  for  pro- 
tecting the  one  class  as  the  other.  As  to  the  personalty, 
executors  and  administrators,  although  the  usual,  are  not  the 
sole  representatives  of  a  deceased  party.  The  next  of  kin, 
when  they  succeed  to  the  personalty,  whether  through  the 
intervention  of  executors  or  administrators,  or  in  any  other 
way,  become  the  representatives  quoad  the  effects  distributed, 
and  are  within  the  protection  of  the  statute.  Other  statutes 
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recognize  and  provide  for  next  of  kin  under  the  general  term 
of  representatives  (2  Rev.  Stat.,  96) ;  and  in  wills  and  settle- 
ments, the  terms  representatives  and  legal  representatives  are 
frequently  held  to  mean  heirs  and  next  of  kin,  and  not  execu- 
tors or  administrators.  (Barnes  a.  Otley,  1  M.  &  /?.,  465; 
Robinson  a.  Smith,  6  Sim.,  47 ;  Walter  a.  Merckin,  lb.,  148 ; 
Colton  a.  Colton,  2  Rear,  67 ;  Long  a.  Blackall,  3  Yes.,  486.) 
The  case  of  McCray  a.  McCray  (12  Abbott**  Pr.,  1)  is  cited  as 
holding  a  contrary  doctrine,  and  as  excluding  this  case  from 
the  exception  in  the  statute,  making  parties  to  the  proceedings 
in  Surrogates'  Courts  witnesses  in  their  own  behalf.  That  was 
decided  by  a  divided  court,  and  was  a  case  of  peculiar  hardship 
(30  Barb.,  633) ;  and  the  learned  judge  by  whom  the  prevailing 
opinion  was  delivered  did  not  evidently  give  the  case  that  care- 
ful consideration  which  he  is  accustomed  to  bestow,  and  which 
deservedly  entitles  his  opinion  to  weight.  I  am  quite  certain, 
that,  upon  a  reconsideration,  he  will  be  of  the  opinion  that 
there  is  no  reason  in  the  language  of  the  act  for  the  exception, 
or  in  the  situation  and  condition  of  the  parties,  authorizing  a 
distinction  between  the  different  classes  of  representatives  of  a 
deceased  person  in  construing,  applying,  and  carrying  into 
effect  this  provision  of  law. 

I  am  satisfied  that  it  was  error  to  admit  the  evidence.    The 
verdict  must  be  set  aside  and  a  new  trial  granted. 

MULLEN  and  MORGAN,  JJ.,  .concurred. 

BACON,  J.,  dissented. 
Voi.  XVL— 7 
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KELSEY  a.  WARD. 

Supreme  Court,  Second  District ;  General  Term,  May,  1863. 

LANDLORD  AND  TENANT. — SUMMARY  PROCEEDINGS. — RES  ADJUDI- 
CATA. — COUNTER-CLAIM. — ANOTHER  ACTION  PENDING. 

An  adjudication  in  summary  proceedings  by  a  landlord  to  recover  demised  prem- 
ises, is  conclusive  upon  the  parties  in  any  other  litigation  between  them  in- 
volving the  questions  passed  upon. 

Thus  the  finding  of  a  jury  in  such  proceeding,  that  the  relation  between  landlord 
and  tenant  existed  between  the  parties,  is  conclusive  evidence  of  the  existence 
of  that  relation  in  an  action  for  the  rent  of  the  same  premises. 

A  breach  of  the  landlord's  contract  to  improve  or  repair  the  demised  premises  is 
no  defence  to  his  demand  for  rent.  It  is  available  only  by  way  of  a  counter- 
claim, or  in  a  cross-action. 

To  render  a  plea  of  another  action  pending,  a  valid  defence,  it  must  appear,  tinder 
the  Code  of  Procedure,  as  well  as  under  the  former  system,  that  the  two  actions 
are  for  the  same  identical  cause  of  action. 

The  pendency  of  four  actions  for  rent,  payable  quarterly, — Held,  no  bar  to  an  ac- 
tion to  recover  rent  upon  the  same  tenancy,  under  a  claim  that  it  is  payable 
at  the  expiration  of  the  year. 

Appeal  from  a  judgment. 

This  action  was  by  Charles  Kelsey  against  Robert  M.  Ward, 
Walter  S.  Gove,  and  Edward  P.  Morris,  to  recover  $1,700,  a 
year's  rent  of  premises  in  Brooklyn.  The  nature  of  the  action 
and  the  questions  involved  are  fully  stated  in  the  opinion. 

The  defendants  appealed. 

Skeffington  Sanxay,  for  the  appellants. — I.  The  issue  pre- 
sented by  the  answer,  of  "  other  actions  pending  for  the  same 
demand,"  was  material,  and  defendants  had  a  right  to  offer  evi- 
dence upon  it.  (2  Pars,  on  Contr.,  231 ;  Miller  a.  Covert,  1 
Wend.,  487;  Colvin  a.  Corwin,  15  lb.,  557;  Bendernagel  a. 
Cocks,  19  Ib.,  207.) 

II.  Res  adjudicata  must  be  of  a  matter,  and  must  have  arisen 
in  an  action  or  proceeding,  brought  prior  to  that  in  which  the 
supposed  adjudication  was  made. 
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III.  The  city  judge  had  no  jurisdiction,  and  it  was  competent 
to  show  that  he  had  none. 

IV.  The  issue  here  is  as  to  the  performance  of  the  contract 
to  build  the  addition.     The  city  judge  never  tried  any  such 
question — he  had  no  jurisdiction.     1.  Conceding  that  the  de- 
fendants had  no  right  to  go  into  evidence,  still  this  would  not 
prove  that  the  plaintiff  had  performed  that  contract.     The 
plaintiff  can  never  claim  the  benefit  of  an  estoppel  until  he  has 
shown  enough  to  call  upon  the  defendants  to  go  on.     2.  The 
party  insisting  upon  an  estoppel  must  show  that  the  record  in- 
cludes the  matter  alleged  to  have  been  determined.    (Campbell 
«.  Butts,  3  N.  Y.,  173.)     There  can  be  no  such  thing  as  a 
record  of  landlord-and-tenant  proceedings.      3.  The  Code  re- 
quires that  the  plaintiff  shall  state  and  prove  the  facts  consti- 
tuting his  cause  of  action. 

Y.  Estoppels  are  allowed  only  to  prevent  injustice.  For  any 
other  purpose  they  are  odious.  1.  A  party  against  whom  a 
former  judgment  is  urged  may  show  that  it  did  not  relate  to  the 
same  transaction ;  and  this  must  be  determined  by  the  jury 
upon  the  evidence.  (1  Greenl.  Ev.^  §  537.)  2.  There  must  be 
a  perfect  mutuality  between  the  parties,  neither  being  con- 
cluded unless  both  are  alike  bound.  (/£>.,  §  522.)  3.  The  judg- 
ment must  be  on  the  point  directly  in  issue.  (/#.,  §  528.)  4. 
A  party  is  not  concluded  by  a  judgment  in  a  prior  suit  or  pro- 
ceeding, where,  from  the  nature  or  course  of  the  proceeding,  he 
could  not  avail  himself  of  the  same  means  of  defence,  or  of  redress, 
which  are  open  to  him  in  the  second  suit,  (lb.,  §  524;  1 
Starki^s  Ev.,  214,  215.)  5.  No  prior  judgment  is  a  bar  to  a 
subsequent  action,  if  it  be  shown  that  the  judgment  was  obtained 
by  a  mistake  on  the  part  of  the  plaintiff,  which  prevented  him 
from  trying  the  action,  as  an  error  in  respect  to  the  character  of 
the  action,  or  a  fault  in  the  pleadings.  (2  Pars,  on  Contr., 
230.) 

Britton  &  Ely,  for  the  respondents.— I.  The  evidence  intro^ 
duced  by  plaintiff  established  his  right  to  recover.  1.  The 
proceedings  taken  before  Judge  Reynolds,  he  having  jurisdic- 
tion, were  admissible,  and  might  be  shown  by  parol  (10  Wend., 
87;  13  Barl.,  153),  and  were  conclusive  as  to  the  matters  Aen 
in  controversy  and  adjudicated.  (White  a.  Coatsworth,  6  N.  T.t 
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137 ;  Harris  a.  Harris,  36  Barb.,  88,  94 ;  Hyatt  a.  Bates,  35  II)., 
308.)  2.  The  following  facts  were  then  determined  :  That  the 
addition  was  built  and  finished  before  January  1,  1860 ;  that 
the  defendant  went  into  occupancy  on  that  day,  and  accepted  it. 
3.  The  lease  having  been  previously  proven,  the  entry  into  pos- 
session fixed  the  commencement  of  the  term,  and  the  liability 
follows. 

II.  The  offer  to  show  that  the  addition  was  not  built  as  agreed 
was  not  competent,  as,  if  shown,  it  would  have  constituted  no 
defence,  and  was  not  allowed  as  a  counter-claim  or  recoupment. 
Defendants  having  gone  into  possession  and  occupied,  they 
must  pay  the  rent,  and  either  counter-claim  or  recoup,  or  bring 
an  action  for  damage  sustained  by  reason  of  plaintiff's  agree- 
ment as  to  the  manner  of  building  the  addition.  (Lafarge  a. 
Mansfield,  31  Barl.,  345 ;  see  Goelth  a.  White,  35  Ib.,  76.) 

HI.  The  offer  to  prove  other  actions  pending  was  not  compe- 
tent, as,  if  proven,  it  would  have  constituted  no  defence.  It 
must  appear  that  the  actions  pending  were  for  the  same  causes 
of  action  as  the  present,  whether  of  the  same  or  different  forms 
of  action  or  not.  {Saunders1  Plead.  &  Ev.,  18.)  The  same 
cause  of  action  is  where  the  same  evidence  will  support  both 
the  actions,  although  they  happen  to  be  grounded  on  different 
writs.  (Rice  a.  King,  7  Johns.,  20 ;  Johnson  a.  Smith,  8  Jb., 
383  ;  Miller  a.  Manice,  6  Hill,  114  ;  Gregory  a.  Burrall,  2  Edw. 
Ch.,  416  ;  Martin,  a.  Kennedy,  2  Bos.  &  Pul.,  71.) 

BY  THE  COURT.* — BROWN,  J. — Some  of  the  questions  which 
arise  upon  this  appeal  have  already  been  considered  and 
determined  by  this  court.  In  the  case  of  The  People  on  rel. 
Robert  M.  Ward  and  others  a.  Charles  Kelsey,  which  was  a 
certiorari,  brought  to  review  the  proceedings  brought  before 
the  judge  of  the  City  Court  of  Brooklyn  by  Charles  Kelsey  to 
remove  his  tenants,  the  present  defendants,  from  the  possession 
of  the  demised  premises  mentioned  in  the  pleadings  in  this  ac- 
tion, we  decided  that  the  pier  which  Charles  Kelsey  agreed  to 
erect  for  the  use  of  the  defendants,  by  the  agreement  in  writ- 
ing, of  the  date  of  9th  June,  1859,  was  lands  and  tenements 
within  the  meaning  of  the  Landlord- and-ten ant  Act,  and  could 

*  Present,  SCRCGHAM,  BROWN,  and  LOTT,  JJ. 
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be  the  subject  of  demise  to  tenants  reserving  rent  therefrom. 
We  also  determined  that  the  agreement  in  writing  referred 
to,  was  in  effect  a  lease  to  the  defendants  Ward,  Gove  &  Mor- 
ris, and  created  the  relation  of  landlord  and  tenant  between 
them  and  the  plaintiff  Charles  Kelsey,  and  that  having  accepted 
the  lease  and  entered  into  the  possession,  they  were  estopped 
from  disputing  Kelsey's  title  to  the  demised  premises.* 

The  present  action  is  brought  to  recover  one  year's  rent  for 
the  pier,  from  the  1st  of  January,  1860,  reserved  in  the  lease 
or  written  agreement  of  the  9th  of  June,  1859. 

The  answer  first  denies  the  allegations  of  the  complaint,  ex- 
cept the  execution  of  the  written  agreement.  It  then  alleges 
the  pendency  of  four  several  actions  in  the  court  by  the  plain- 
tiff against  the  defendants,  to  recover  $425  in  each  action,  upon 
the  allegation  that  the  rent  reserved  was  payable  quarterly  ; 
which  actions  were  then  still  pending  and  undetermined,  and 
which  were  for  the  same  cause  of  action  and  claim  for  which 
this  action  is  brought.  It  also  set  out  an  agreement  in  the  said 
written  instrument  to  dredge  the  slip  in  front  of  the  Union  Stores 
in  the  vicinity  of  the  said  pier,  within  a  reasonable  time,  and 
then  alleged  the  omission  and  breach  of  the  agreement,  claim- 
ing $5,000  damages.  The  answer  also  set  up  that  the  plaintiff 
entered  into  and  upon  the  premises  so  agreed  to  be  dredged 
out,  and  erected  thereon  a  nuisance  in  the  form  of  a  large  stone 
and  wood  crib,  and  suffered  the  same  to  remain  and  continue, 
and  so  obstructed  the  navigation  and  depth  of  the  water  in  the 
approach  to  the  pier ;  claiming  damages  which  accrued  there- 
by, to  the  extent  of  $5,000.  To  the  last-named  cause  of  de- 
fence, the  plaintiff  interposed  a  demurrer,  and  the  issue  made 
thereby  was  heard  at  the  special  term,  and  judgment  thereon 
rendered  for  the  plaintiff. 

To  the  counter-claim  for  the  breach  of  agreement  to  dredge 
out  the  slip,  the  plaintiff  put  in  a  reply  denying  the  same,  and 
no  proof  was  given  or  offered  upon  the  trial,  upon  the  issues 
thus  formed. 

The  issues  of  the  fact  were  tried  before  Mr.  Justice  Scrngham 
and  a  jury  at  the  Kings  county  circuit  in  the  year  1862.  The 
plaintiff  proved  the  due  execution  of  the  agreement  or  lease  of 

*  This  decision  is  reported  in  People  on  rel.  Ward  o.  Kefcey ,  14  Ante,  872. 
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the  date  of  the  9th  of  June,  1859,  and  the  lease  therein  re- 
ferred to.  He  also  proved  the  summary  proceedings  under  the 
Landlord-and-tenant  Act,  before  the  judge  of  the  City  Court  of 
Brooklyn,  between  Charles  Kelsey  the  landlord,  and  the  de- 
fendants in  this  action,  his  tenants,  and  to  which  I  have  already 
referred.  From  these  proceedings,  and  the  testimony  given  by 
George  G.  Reynolds,  Esq.,  the  city  judge  of  Brooklyn,  it  ap- 
pears that  the  questions  litigated  before  the  j  ury  were,  whether 
the  addition  to  the  pier  was  built  and  finished  on  or  before  the 
1st  day  of  January,  1860,  and  whether  the  tenants  accepted  it 
at  that  time,  and  entered  into  the  possession  thereof.  The 
judge  instructed  the  jury, — he  said  :  "That  if  they  found  it  was 
completed,  and  the  parties  went  into  the  occupancy  and  ac- 
cepted it  at  that  time,  the  question  whether  it  was  finished  in 
accordance  with  the  terms  of  the  agreement  could  not  be  de- 
termined in  these  proceedings."  The  jury  found  in  favor  of 
the  landlord,  and  thus  affirmed  two  facts : — 1,  that  the  addi- 
tion was  built  and  finished  before  the  1st  of  January,  1860 ; 
2,  that  the  defendants  (the  tenants)  went  into  occupancy  on 
that  day,  and  accepted  the  pier,  and  thus  became  the  tenants 
of  the  landlord,  Charles  Kelsey,  at  the  rent  reserved.  Upon, 
these  two  questions  the  summary  proceedings  were  an  adjudica- 
tion, which  precluded  the  defendants  from  litigating  them  in 
the  present  action.  They  were  res  adjudicata.  (Lawrence  a. 
Hunt,  10  Wend.,  80;  Barker  a.  Rand,  13  Barb.,  152  ;  White  a. 
Boatsworth,  6  N.  Y.,  137 ;  Hyatt  a.  Bates,  35  Barb.,  308.) 

The  offer  of  the  defendants  to  show  that  the  pier  was  not 
built  in  the  manner  provided  by  the  agreement,  was  inadmissi- 
ble to  establish  that  the  relation  of  landlord  and  tenant,  in  re- 
spect to  that,  did  not  exist;  because,  having  accepted  it  and 
entered  into  the  possession,  they  were  concluded.  Nor  was  it 
a  defence  to  the  action  for  the  rent.  It  was  not  alleged  as  a 
counter-claim,  or  a  claim  by  way  of  recoupment.  Their  only 
other  remedy  for  the  omission  to  construct  the  pier  according 
to  the  terms  of  the  agreement,  was  by  an  action  to  recover 
damages  for  the  breach,  if  it  really  existed. 

The  defendants'  counsel  next  offered  to  prove  the  pendency 
of  the  other  actions  referred  to  in  his  answer.  This  evidence 
was  objected  to,  and  the  objection  sustained  by  the  court,  and 
the  defendants  excepted..  To  constitute  a  good  plea  of  autre 
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action  pendant,  either  in  bar  or  abatement,  under  the  old  sys- 
tem of  pleading,  it  must  appear  that  the  suit  pending  was  for 
the  same  identical  cause  of  action  as  that  in  which  the  plea 
was  interposed.  The  rule  must  still  be  the  same  in  respect  to 
an  answer.  Tested  by  this  principle,  the  proof  offered  was  in- 
admissible. This  action  is  for  a  year's  rent,  the  complaint  set- 
ting out  a  lease  reserving  rent  yearly.  The  actions  which  the 
defendants  claim  are  pending  for  the  same  cause,  are  said  in 
the  answer  to  be  upon  a  contract  for  rent  payable  quarterly, 
and  are  each  for  one  quarter's  rent.  It  is  evident  they  are  not 
for  the  same  identical  cause  of  action  as  that  for  which  the 
present  suit  is  brought. 

"We  think  the  judge  did  right  to  order  the  jury  to  find  a  ver- 
dict for  the  plaintiff  for  a  year's  rent,  and  the  interest,  and  the 
judgment  thereon  should  be  affirmed. 


HOAGLAND  a.  MILLER.  J^/»~ 

Supreme  Court,  First  District;  General  Term,  May,  1863. c 

MISTRIAL. — DIRECTING  EXCEPTIONS   TO  BE  HEARD  AT  GENERAL 

TERM. 

It  is  a  mistrial  to  direct  that  an  exception  to  the  dismissal  of  the  complaint  be 
heard  at  the  general  term  in  the  first  instance. 

Exceptions  directed  to  be  heard  at  general  term  in  the  first 
instance. 

This  action  was  by  Peter  TV.  Hoagland  against  Jacob  Miller 
and  Isaac  Shaurman,  to  recover  $802.61.  One  Samuel  Ford 
had  executed  a  mortgage  to  one  Hogan  for  $12,000;  snbse- 
quently  Hogan  assigned  to  the  present  defendants  an  interest  in 
the  mortgage  to  the  extent  of  $5,667,  which  sum  defendants 
proposed  to  advance  to  Ford  for  the  purpose  of  improving  the 
property.  The  plaintiff,  as  assignee  of  Ford,  claimed  that  the 
defendants  did  not  advance  the  whole  of  this  sum,  but  that  there 
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was  a  deficiency  in  the  amount,  which  was  now  claimed.  Ho- 
gan  and  the  present  defendants  foreclosed  the  mortgage,  and 
Ford  made  no  defence. 

The  judge  before  whom  the  cause  came  on  for  trial  at  cir- 
cuit dismissed  the  complaint ;  to  which  ruling  the  plaintiff  ex- 
cepted,  and  the  judge  directed  the  exceptions  to  be  heard  at 
general  term  in  the  first  instance. 

William  Fullerton,  for  the  plaintiff. 
Nelson  Smith,  for  the  defendants. 

SUTHERLAND,  P.  J. — This  case  comes  irregularly  before  the 
general  term.  It  is  not  an  appeal  from  a  judgment.  No  judg- 
ment has  been  entered  in  the  case.  On  the  trial  at  the  circuit, 
before  a  justice  of  this  court  and  a  jury,  the  justice  dismissed 
the  complaint  without  submitting  the  case  to  the  jury  ;  and  the 
counsel  for  the  plaintiff  excepted  to  such  dismissal.  The  j  us- 
tice  then  ordered  the  exceptions  to  be  heard  in  the  first  instance 
at  the  general  term  upon  a  case  containing  the  exceptions,  and 
directed  an  order  to  that  effect  to  be  entered  in  the  minutes  of 
the  clerk. 

I  know  of  no  authority  for  such  a  proceeding.  I  do  not  see 
how,  regularly,  the  general  term  can  render  any  judgment  in 
this  case,  and  think  there  should  be  a  new  trial  ordered,  costs 
to  abide  the  event,  upon  the  ground  that  there  has  been  a  mis- 
trial. But  if  it  should  be  deemed  that  we  can  regularly  render 
a  judgment  in  the  case,  then  I  am  of  the  opinion  that  the  judg- 
ment should  be  that  the  complaint  be  dismissed,  on  the  ground 
that  judgment  on  the  foreclosure-suit,  to  which  Ford  was  a 
party,  was  and  is  a  bar  to  this  action. 

This  ground  is  sufficient,  without  examining  any  other. 

CLERIE,  J. — I  think  the  first  objection  correct. 

INGRAHAM,  J. — I  concur. 

Judgment  reversed,  on  the  ground  of  a  mistrial. 
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PURCHASE  a.  BELLOWS. 

New  York  Superior  Court,  General  Term  ;  May,  1863. 
SET-OFF  ON  MOTION. — ATTORNEY'S  LIEN  FOB  COSTS. 

When  the  interference  of  the  court  to  set  off,  against  a  judgment,  the  cost*  of  an 
appeal  from  an  order  on  a  summary  application  after  judgment,  is  inroked  by 
motion,  and  not  by  an  action,  the  question  is  in  the  discretion  of  the  court 

The  court  may,  on  motion,  exercise  a  discretion,  even  where  the  set-off  might  be 
enforced  by  an  action. 

Such  a  motion  may  properly  be  denied  where  the  objection  to  the  set-off  is  the 
attorney's  claim  to  a  lien  on  the  costs  of  such  proceeding  after  judgment,  and 
the  debtor  being  poor,  the  existence  and  protection  of  the  lien  was  important 
to  his  securing  the  services  of  the  attorney. 

The  case  of  Crooker  a.  Claughly  (2  Duer,  684),  examined  and  distinguished. 

Costs  always  granted  on  affirming  an  order  on  appeal,  in  the  New  York  Superior 
Court. 

Appeal  from  an  order  denying  a  motion  to  set  off  certain  costs 
against  judgment  in  the  action. 

In  this  action,  which  was  brought  by  John  Purchase  against 
George  F.  Bellows,  the  defendant  prevailed  and  had  judgment 
for  Kis  costs,  $606.42.  After  the  return  of  an  execution 
against  property  unsatisfied,  the  defendant  issued  an  execution 
against  the  person,  which  on  motion  was  set  aside.  (The  de- 
cision is  reported  14  Ante,  357.)  The  order  setting  aside  the 
execution  was  affirmed  at  general  term,  and  costs  of  appeal 
awarded  to  the  plaintiff. 

The  defendant  moved  to  set  off  such  costs  against  the  judg- 
ment in  his  favor.  The  motion  was  denied,  and  the  following 
opinion  delivered. 

ROBERTSON,  J. — This  is  an  application  to  set  off  a  judgment 
at  special  term,  for  costs  in  favor  of  the  defendant,  against  one 
for  costs  at  general  term  in  favor  of  the  plaintiff,  claimed  by 
his  attorneys.  The  Court  of  Errors  held,  in  the  case  of  Nicoll  a. 
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Nicoll  (16  Wend.,  446),  that  upon  a  bill  in  equity  or  action  at 
law  to  obtain  a  set-off,  the  attorney's  lien  cannot  be  regarded, 
but  on  motion  it  may.  The  same  doctrine  is  recognized  in 
Martin  a.  Kanonse  (9  Abbotts'  Pr.,  370  ;  S.  C.,  17  How.  Pr., 
146),  and  in  Ainslie  a.  Boynton  (2  Barb.,  258).  This  court  has 
held,  that  on  a  motion  for  a  set-off,  each  case  will  be  disposed 
of  according  to  what  appears  just  and  right  under  the  circum- 
stances. (Smith  a.  Lowden,  1  Sandf.,  696  ;  Gihon  a.  Fryatt, 
2  7J.,  638.)  The  plaintiff's  attorney's  costs  were  earned  in  pre- 
venting the  defendant  from  being  arrested  under  an  execution 
in  the  action.  If  in  such  case  a  person  in  narrow  circumstan- 
ces was  obliged  to  submit  to  an  illegal  arrest,  because  he  had 
not  the  means  to  compensate  counsel  to  relieve  him,  who  might 
be  willing  to  appear  for  his  costs,  it  would  be  very  hard.  I 
think  the  defendant  should  be  driven  to  his  bill  or  action  for 
the  purpose.  The  motion  must  be  denied,  with  seven  dollars 
costs. 

From  this  order  the  defendant  now  appealed. 

Wellington  Wells,  for  the  appellant. 
Thomas  Stevenson,  for  the  respondent. 

BY  THE  COURT.* — BOSWOKTH,  C.  J. — This  court,  in  Smith  a. 
Lowden  (1  Sandf.,  696),  and  in  Gihon  a.  Fryatt  (2  Jb.t  638), 
declared,  as  its  rule  of  decision,  that  on  motions  to  set  off  one 
judgment  against  another,  it  would  not  interfere,  where  grant- 
ing the  motion  would  operate  unjustly  to  deprive  an  attorney 
of  his  costs.  If  the  party,  in  his  view  of  his  rights  in  such  a 
case,  could  compel  a  set-off  by  action,  he  would  be  left  to  that 
remedy. 

This  motion  is  not  one  to  compel  a  set-off  of  one  judgment 
against  another.  It  is  a  motion  to  set  off  against  a  judgment 
for  costs,  the  costs  of  an  appeal  from  an  order  made  in  the  same 
action  after  judgment. 

The  judgment  is  in  favor  of  the  defendant,  and  is  wholly  for 
costs. 

The  defendant  arrested  the  plaintiff  on  an  execution  issued 

*  Present,  BOSWOKTH,  Ch.  J.,  BARBOUK  and  MONEL,  JJ. 
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on  the  judgment  against  the  person  of  the  plaintiff,  and  it  was 
set  aside  as  unauthorized  by  the  Code,  but  without  costs. 
The  defendant,  with  this  decision  of  the  court  against  him, 

7  O 

appealed  from  this  order,  and  the  order  was  affirmed,  with  $10 
costs. 

A  motion  was  made  by  the  defendant  to  set  off  these  costs 
against  a  like  amount  of  the  judgment,  and  that  motion  was 
denied,  with  $7  costs. 

From  that  order  this  appeal  is  taken. 

The  ten  dollars  costs  which  were  awarded  to  the  plaintiff, 
were  awarded  by  reason  of  the  defendant's  appeal  from  an 
order  free  from  error. 

Practically,  the  defendant's  attorney  may  be  regarded  as 
having  taken  the  appeal  as  an  experiment,  to  test  the  <jmsti<>n 
whether  he  could  arrest  the  plaintiff  on  a  ca.  *«.,  to  satisfy  the 
defendant's  judgment  for  costs.  He  did  this,  knowing  the 
plaintiff  was  insolvent,  and  might  find  it  difficult  to  compensate 
an  attorney  to  defend  the  order  on  appeal. 

The  attorney  who  did  defend  it,  if  the  motion  is  granted,  will 
be  deprived  of  his  costs  on  the  appeal, — costs  incurred  by  reason 
of  the  defendant's  experiment  to  obtain  a  reversal  of  the  judg- 
ment of  a  single  judge,  who  decided  that  the  defendant's  prac- 
tice could  not  be  upheld. 

There  is  no  equity  in  depriving  the  plaintiff's  attorney  of  costs 
earned  under  such  circumstances. 

It  was  in  the  discretion  of  the  court  to  interfere  or  refuse  to 
interfere  on  motion. 

And  we  cannot  say  that  in  refusing  to  interfere,  the  judge 
did  not  conform  to  the  rule  prescribed  in  Smith  a.  Lowden, 
and  Gihon  a.  Fryatt  (supra). 

In  Crooker  a.  Claughly  (2  Duer,  684),  the  costs  set  off  ac- 
crued in  defending  a  suit  in  favor  of  insolvent  plaintiffs.  The 
plaintiffs  recovered  a  verdict  for  only  $35;  and  for  aught  the 
reported  case  discloses,  the  suit  might  have  been  brought  in  a 
justice's  court. 

By  ordering  the  set-off,  the  plaintiff's  attorney  was  not  de- 
prived of  any  lien  he  had  for  costs ;  but  an  assignment  of  the 
verdict  by  insolvent  clients  to  their  attorney  was  not  permitted 
to  interfere  with  the  strict,  equitable,  and  legal  right  of  the  de- 
fendant to  have  the  sum  recovered  by  the  plaintiffs  extin- 
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guisbed  by  setting  it  off  against  a  like  amount  of  the  sum  re- 
covered by  the  defendants  for  costs  in  the  same  action. 

It  is  undoubtedly  desirable  that  there  should  be  a  uniform 
rule  of  practice  in  all  the  courts  on  the  subject  of  setting  off 
the  costs  of  one  party  against  those  of  the  other,  on  motion. 
But  so  long  as  the  rule  is  asserted  and  enforced,  that  it  is  dis- 
cretionary with  the  courts  whether  they  will  interfere  or  not  on 
motion,  even  in  cases  where  a  set-off  can  be  compelled  by  ac- 
tion, we  are  not  at  liberty  to  say  that  the  discretion  exercised 
in  this  case  should  be  reviewed  and  reversed  on  appeal. 

I  should  be  better  satisfied  with  a  rule  which,  on  a  conceded 
or  uncontroverted  state  of  facts,  would  give  the  same  relief  on 
motion  which  could  be  compelled  by  action.  But  a  contrary 
rule  was  established  in  this  court  in  the  two  cases  first  cited, 
and  is  a  rule  of  action  by  which  other  courts  have  been 
governed.  (Nicoll  a.  Nicoll,  16  Wend.,  M6,  and  cases  there 
cited.) 

Even  if  the  93d  Rule  of  Hilary  term  (2  TF.  IV.}  were  in 
force  here  (Cowell  a.  Betteley,  10  Bing.,  493),  it  would  not 
reach  this  case.  The  costs  moved  to  be  set  off  are  not  interloc- 
utory. Interlocutory  costs  are  those  of  some  proceeding  inter- 
mediate the  commencement  of  the  action  and  its  final  decision : 
the  costs  in  question  are  those  of  an  appeal  from  an  order,  on 
a  summary  application  made  in  the  action  after  final  judgment. 

Much  of  the  apparent  confusion  in  the  decisions  on  motions 
to  set  off  judgments,  arises  from  not  keeping  in  mind  the  fact 
that  where  the  set-off  is  refused,  the  refusal  is  not  unfrequently 
based  on  the  ground  that  the  action  of  the  court  cannot  be 
compelled  by  motion,  and  that  it  will  refuse  on  motion  to  inter- 
fere in  cases  where  by  action  the  relief  sought  would  be  granted 
as  a  matter  of  strict  statutory  right.  '  This  reason  for  refusing 
to  interfere  on  motion  is  not  BO  prominently  assigned,  in  some 
cases,  as  to  exclude  the  inference  that  the  decision  is  placed  on 
the  strict  rights  of  the  parties,  irrespective  of  the  form  of  the 
proceeding. 

The  order  must  be  affirmed ;  and  as  the  rule  is  uniform  to 
grant  costs  on  affirming  an  order,  it  must  be  affirmed  with  $10 
costs. 
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WHITE  a.  KLINKEN. 
Supreme  Court,  first  District ;  General  Term,  May,  1863. 

STAY  OF  PROCEEDINGS. — NOTICE  OF  ENTBY  OF  JUDGMENT. — TIME 

TO  APPEAL. 

After  plaintiff's  proceedings  have  been  stayed,  except  that  leave  is  reserved  to 
him  to  enter  judgment,  a  notice  of  the  entry  of  judgment  served  by  him  is  in 
violation  of  the  stay,  and  is  a  nullity,  and  will  not  limit  the  time  within  which 
an  appeal  may  be  taken.* 

*  In  the  case  of  WHITE  a.  SMITH  (Supreme  Court,  ftrtt  District;  at  Chambert,  Decem- 
ber, 1862),  it  was  If  eld,  that  a  stay  of  proceedings  does  not  operate  as  an  extension 
of  the  time  to  answer  ;  and  that  an  application  to  be  let  in  to  defend  the  merits 
cannot  be  entertained  on  the  application  of  plaintiff  for  the  relief  demanded  after 
failure  to  answer. 

Application  for  judgment  on  failure  to  answer. 

This  action  was  brought  by  Lewis  White  against  Milton  G.  Smith  and  another. 
The  summons  was  for  relief.  The  summons  and  complaint  were  served  on  the 
defendants  on  the  23d  of  August,  1862.  The  plaintiff  was  a  non-resident.  On 
the  30th  of  August  an  order  was  made  that  plaintiff  file  security  for  costs.  Such 
security  was  given  on  the  19th  of  September.  The  defendants  excepted,  and  the 
sureties  justified  on  the  18th  October.  On  the  22d  October  defendants  served 
their  answer,  which  the  plaintiff  returned.  No  order  extending  time  to  answer 
had  been  made,  unless  the  stay  of  proceedings  accompanying  the  order  to'  file 
security  effected  such  extension.  The  plaintiff  now  applied,  on  notice  of  eight 
days,  for  the  relief  demanded  in  the  complaint. 

Jonathan  S.  Slauson,  for  the  plaintiff.— I.  The  stay  of  proceedings  until  security 
is  filed  does  not  extend  the  time  to  answer.  (14  How.  Pr.,  314  ;  3  AbbotU'  Pr., 
8  ;  Supreme  Cl.,  Rule  22  ;  contra,  3  Abbotts'  Pr.,  9.) 

II.  No  proof,  except  that  of  personal  service  of  summons  and  complaint  on  all 
the  parties,  is  necessary.  (Scott  a.  Pinkerton,  3  Edw.,  70  ;  1  Van  Santo.  Eq.  Pr., 
126;  2Jb.,  189.) 

David  Williams,  for  the  defendant. 

BARNARD,  J.— An  order  requiring  plaintiff  to  file  security  for  costs,  and  staying 
his  proceedings  until  the  security  shall  be  filed  and  the  sureties  justify,  does  not 
operate  as  an  extension  of  time  to  answer. 

An  application  to  be  let  in  to  defend  on  the  merits,  cannot  be  entertained  on 
this  motion. 

This  motion  must  be  granted,  and  defendant  left  to  move  to  be  allowed  to  coma 
in  and  defend  on  the  merits. 

Motion  granted  with  $10  costs,  without  prejudice  to  a  motion  by  defendant  to 
be  allowed  to  come  in  and  defend  on  the  merits. 
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Motion  to  dismiss  an  appeal. 

This  was  an  action  for  slander,  brought  by  David  White 
against  Teinpke  H.  Klinken.  At  the  trial,  the  jury  found  a 
verdict  for  plaintiff  for  fifty  dollars.  The  court  allowed  the 
defendant  thirty  days  to  make  a  case,  and  ordered  that  all 
plaintiff's  proceedings  be  stayed  in  the  mean  time,  except  that 
he  be  at  liberty  to  enter  judgment.  Judgment  was  entered 
February  5, 1863,  and  on  the  following  day  the  plaintiff  served 
notice  of  the  entry  of  judgment.  The  defendant  served  notice 
of  appeal  on  March  9th.  Plaintiff  now  moved  to  dismiss  the 
appeal,  as  not  taken  within  thirty  days. 

Gideon  L.  Walker,  for  the  motion. 

Nelson  Smith,  opposed. — Inasmuch  as  plaintiff's  proceedings, 
except  to  enter  judgment,  were  stayed,  the  notice  of  entry  of 
judgment  was  a  nullity,  and  did  not  limit  the  time  to  appeal. 

[CLKRKE,  J. — But  is  a  notice  of  judgment  a  proceeding  in  the 
action  ?] 

It  certainly  is,  and  a  very  important  one  too,  as  it  limits  the 
time  within  which  to  bring  an  appeal. 

BY  THE  COURT.* — SUTHERLAND,  P.  J.  (orally). — We  are  all  of 
opinion  that  the  order  staying  the  plaintiff's  proceedings  pre- 
vented the  giving  notice  of  the  judgment,  and  that  such  notice 
was  a  nullity.  The  defendant's  time  to  appeal  has  not  been 
limited,  and  the  motion  to  dismiss  must  be  denied,  but  without 
costs. 

*  Present,  SUTHERLAND,  P.  J.,  BARNARD  and  CLERKE,  JJ. 
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THE  LEONARDSYILLE  BANK  a.  WILLARD. 
Supreme  Court,  Sixth  District ;  General  Term,  January,  1859. 
Suns  BY  BANKING  ASSOCIATIONS. — EVIDENCE  OF  INCOKPORATION. 

A  banking  association  formed  under  the  general  law  may  sue  in  its  associate 
name.  It  is  not  restricted  to  using  the  name  of  the  president. 

In  an  action  by  a  banking  association,  the  original  certificate  recorded  in  the 
county  clerk's  office,  with  proof  that  it  had  done  business  and  issued  bills 
which  were  countersigned,  is  sufficient  evidence  of  its  due  organization,  with- 
out direct  proof  that  a  copy  of  the  certificate  had  been  filed  with  the  secre- 
tary of  state. 

Appeal  from  a  j  udgment. 

The  plaintiff  was  a  banking  association  formed  under  the 
general  act  of  1838,  and  brought  this  action  against  James  M. 
Willard  and  George  Cnrtiss,  to  charge  them  as  indorsers  of  a 
promissory  note. 

The  answer  set  up  usury,  and  also  denied  that  the  plaintiff 
was  an  incorporation  under  the  act  (which  the  allegations  of 
the  complaint  had  referred  to),  and  denied  that  its  corporate 
name  was  the  Leonardsville  Bank.  The  answer  further  alleged, 
as  a  separate  defence,  that  at  the  time  of  the  commencement  of 
the  suit  the  bank  was  not  a  corporation,  nor  had  it  the  right  to 
sue  in  the  name  of  the  Leonardsville  Bank,  or  otherwise  ;  but 
only  in  the  name  of  the  president,  if  at  all. 

The  action  was  referred,  and  the  referee  found  for  the  plain- 
tiff, and  judgment  was  entered  in  his  favor.  The  evidence,  so 
far  as  material,  is  stated  in  the  opinion. 

From  the  judgment  the  defendants  appealed  to  the  court  at 
general  term. 

Abbott  &  Moore,  for  the  appellants. 
Goodwin  <&  Mitchell,  for  the  respondent 
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BY  THE  COURT.* — BALCOM,  J. — (After  disposing  of  the  ques- 
tion of  usury.)  The  plaintiff's  counsel  introduces  as  evidence 
the  original  certificate  of  association,  which  was  signed  and 
acknowledged  by  Dennis  Hardin  and  others,  to  show  that  the 
plaintiff  was  a  general  banking  association  duly  formed  under 
the  general  banking  law.  It  had  been  recorded  in  the  office  of 
the  county  clerk  ;  but  the  plaintiff  did  not  give  any  direct  evi- 
dence to  show  that  a  copy  thereof  had  been  filed  in  the  office 
of  the  secretary  of  state.  There  was  proof,  however,  that  the 
plaintiff  had  done  business  as  a  bank,  and  issued  bills,  duly 
countersigned,  which  it  could  not  have  done  unless  a  copy  of 
the  certificate  had  been  duly  filed  in  the  secretary's  office,  as 
required  by  law.  (Laws  of  1838,  248,  §  16,  subd.  5.) 

I  think  that  it  was  not  necessary  for  the  plaintiff  to  give 
direct  evidence  that  a  copy  of  the  certificate  had  been  so  filed, 
and  that  the  proof  that  it  carried  on  the  banking  business  and 
issued  bills  duly  countersigned,  authorized  the  referee  to  come 
to  the  conclusion  that  a  copy  of  the  certificate  was  properly 
filed.  The  original  certificate  was  competent  evidence  for  the 
plaintiff  (Laws  of  1838,  249,  §  17),  and  I  think  it  established 
all  that  was  necessary  to  show  that  the  plaintiff  was  a  duly  or- 
ganized banking  association  It  has  been  repeatedly  held  that 
banking  associations  are  corporations  (see  10  How.  Pr.,  135 ; 
3  N.  Y.,  479 ;  7  /£.,  328) ;  and  I  think  the  Court  of  Appeals 
has  not  so  far  overruled  its  former  decisions  in  Leavitt  a.  Blatch-v 
ford  (17  ^y.  J".,  521),  as  to  warrant  this  court  in  holding  that 
actions  cannot  be  maintained  in  the  corporate  names  of  such 
associations. 

My  conclusion  therefore  is,  that  the  plaintiff  could  sue  in  its 
corporate  name  as  well  as  in  the  name  of  its  president,  and  that 
the  judgment  in  this  action  should  be  affirmed  with  costs. 

Decision  accordingly,  f 

*  Present,  MASON,  BALCOM,  and  CAMPBELL,  JJ. 

t  This  judgment  was  affirmed  by  the  Court  of  Appeals,  December,  1862. 
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NELSON  a.  EATON. 
Court  of  Appeals,  April  Term,  1863. 

NOTES  AND  BILLS. — CAPACITY  TO  SUE. — CORPORATE  POWERS. — 
BORROWING  MONEY. — PRESUMPTION  IN  FAVOR  OF  CORPORATE 
ACTS. — COMPLAINT. 

The  right  of  action  to  recover  money  attends  upon  the  right  to  demand  and  receive 
payment  of  it ;  and  the  debtor  cannot  avail  himself  of  an  agreement  between 
the  person  who  has  the  legal  title  and  a  former  holder,  not  to  sue  the  demand. 

Insurance  companies,  without  any  special  authority  for  that  purpose,  possess  th« 
incidental  power  to  borrow  money,  and  this  includes  the  power  to  obtain  in- 
dorsers  or  sureties,  and  to  secure  them  by  a  transfer  of  assets  ;  and  it  is  imma- 
terial whether  such  transfer  is  directly  to  the  iudorsers,  or  to  trustees  for  their 
benefit. 

No  inference  that  a  transaction  was  illegal  can  be  allowed,  unless  absolutely  re- 
quired. 

Acts  done  by  a  corporation  which  presuppose  the  existence  of  other  acts  to  make 
them  legal,  are  presumptive  proofs  of  the  latter.  The  absence  of  such  prece- 
dent facts  must  be  shown  as  matter  of  defence. 

In  an  action  by  an  assignee  of  assets  of  a  corporation,  if  the  transfer  to  him  can 
be  presumed  to  be  legal,  the  complaint  need  not  aver  that  the  directors  by 
resolution  authorized  the  assignment,  as  prescribed  by  the  statute. 

Appeal  from  a  judgment. 

This  action  was  brought  by  Thomas  S.  Nelson  and  James  S. 
Sturges,  trustees,  against  James  Eaton,  upon  a  note  payable  to 
the  order  of  the  Atlas  Mutual  Insurance  Company,  for  $681.25. 

The  complaint  set  forth  the  making  of  the  note,  and  that  the 
plaintiffs  obtained  title  to  the  same  as  indorsees,  pursuant  to  the 
following  instrument : 

"  We,  the  undersigned,  agree  to  and  with  each  other,  and 
with  the  Atlas  Mutual  Insurance  Company,  that  we  will  lend 
our  notes  to  the  amount  of  $5,000  each  to  said  company,  and 
will  indorse  each  other's  paper  so  given  to  an  equal  amount,  on 
the  conditions  as  stated  below ;  such  paper  to  be  given  to  T.  S. 
Nelson  and  J.  S.  Sturges,  special  trustees,  to  be  used  by  them 
as  they  may  think  proper  for  the  benefit  of  the  company,  and 
to  be  made  at  such  date  as  they  require ;  it  being  clearly  nn- 
derstood  that  our  liability  on  this  paper,  either  as  makers  or 
VOL.  XVI.— 8 
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indoisers,  shall  be  fully  secured  by  a  deposit  of  collaterals,  to 
such  an  amount  and  of  such  character  as  said  trustees  shall 
think  sufficient  to  cover  all  the  paper  used  under  this  arrange- 
ment. Such  securities  shall  be  placed  in  the  hands  of  T.  S. 
Nelson  and  James  S.  Sturges,  as  special  trustees  for  all  parties 
concerned ;  and  we  hereby  give  to  said  special  trustees  full 
power  and  authority  to  sell  said  collateral  securities,  or  any 
part  or  portion  thereof,  at  the  Board  of  Brokers,  in  the  city  of 
New  York,  or  at  public  sale,  or  at  private  sale,  or  at  the  option 
of  said  special  trustees,  and  without  advertising  the  same,  or 
otherwise  giving  us  any  notice.  It  is  also  clearly  and  distinctly 
understood,  that  should  any  loss  occur  ultimately  to  any  parties 
to  this  arrangement,  that  such  loss  shall  be  borne  pro  rata  by 
all  the  parties  giving  such  notes.  It  is  also  understood  that  the 
said  notes  shall  be  paid  by  the  company  by  the  1st  of  Novem- 
ber, 1856 ;  but  the  parties  are,  in  the  mean  time,  to  give  new 
paper  for  renewal  for  the  same  or  a  lesser  sum,  until  finally 
paid  in  full  as  above." 

The  complaint  further  alleged  that  this  instrument  was  exe- 
cuted by  the  company,  and  by  sundry  persons  and  firms,  who 
gave  their  notes  as  therein  provided  ;  that  the  company  became 
insolvent  and  was  dissolved,  and  that  the  plaintifis  had  not  re- 
ceived sufficient  moneys  to  reimburse  the  various  creditors  pro- 
vided for  in  the  instrument. 

The  defendant  demurred.  The  demurrer  was  overruled  at 
special  term  ;  but  the  order  was  reversed  at  general  term.  (See 
our  report  of  the.  case,  7  Ante,  305.  The  decision  at  special 
term  is  reported  in  15  How.  Pr.,  305.) 

The  plaintiffs  appealed  to  the  Court  of  Appeals. 

Winchester  Bmtton,  for  the  appellants. — I.  The  negotiability 
of  the  note  was  sufficient  authority  to  the  plaintiffs  to  receive 
it  for  value,  without  knowledge  of  illegal  application,  which  is 
not  presumable.  But  there  was  no  illegal  application.  A 
power  to  negotiate  its  notes  is  expressly  given  to  this  company. 
(Laws  of  1842,  217,  §  12  ;  Laws  of  1843.)  It  is  even  among 
the  general  powers  of  corporations  to  hold,  purchase,  convey, 
and  dispose  of  property.  (  WillarcPs  JSq.,  734.)  A  corporation 
may  make  a  promissory  note  (Attorney-general  a.  Fire  Ins. 
Co.,  9  Paige,  470),  much  more  in  its  legitimate  business  may  it 
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indorse  and  transfer  one  belonging  to  it.  The  allegation  that 
the  note  was  "  duly  indorsed  in  blank  by  the  said  Atlas  Mutual 
Insurance  Company,  by  an  officer  thereof  duly  authorized,"  is 
sufficient  on  demurrer.  (People  on  rel.  Crane  a.  Ryder,  12  N.  Y., 
433  ;  Polly  a.  Saratoga- &  Washington  R.  R.  Co.,  9  J?ar5.,459 ; 
People  on  rel.  Haws  a.  Walker,  2  Abbott**  Pr.,  421 ;  Cheney  a. 
Fisk,  22  How.  Pr.,  236.)  The  transaction  evidenced  by  the 
"trust-deed"  was  valid.  It  was  but  a  loan  by  the  person* 
represented  by  Nelson  and  Sturges  to  the  company,  and  the 
receipt  of  collateral  securities  therefor,  which  was  legal.  (Bar- 
ker a.  Mechanics'  Ins.  Co.,  3  Wend.,  96 ;  Munn  a.  Commission 
Co.,  15  Johns.,  49  ;  Att'y-gen.  a.  Life  Ins.  Co.,  9  Paige,  470  ; 
Moss  a.  Oakley,  2  Hill,  265 ;  Barry  a.  Merch.  Ex.  Co.,  1  Sandf. 
Ch.,  280 ;  Beers  a.  Phomix  Glass  Co.,  14  Barb.,  358 ;  Curtis  a. 
Leavitt,  15  N.  Y.,  62,  65 ;  Furniss  a.  Gilchrist,  1  Sand/.,  53.) 
It  would  even  be  competent  for  the  company  to  make  such  a 
trust.  (AngeU  &  A.  on  Corp.,  §  241 ;  Curtis  a.  Leavitt,  15 
N.  Y.,  62,  65 ;  De  Ruy ter  a.  St.  Peter's  Church,  3  Ib.,  238 ; 
jBarry  a.  Merch.  Ex.  Co.,  1  Sand/.,  280  ;  Leavitt  a.  Blatchford, 
17^  Y.,  534,  et  seq.;  Hoyt  a.  Thompson,  19  Ib.,  207.)  The 
company,  having  received  the  benefit  of  it,  could  not  now  take 
advantage  of  it,  if  not  valid,  and  hence  defendant  cannot. 
(Curtis  a.  Leavitt,  15  N.  Y.,  8,  49,  50  ;  Reuter  a.  Electric  Tel. 
Co.,  88  Eng.  Com.  L.  R.,  341 ;  Palmer  a.  Yates,  3  Sandf.,  138 ; 
Emmett  a.  Reed,  8  N.  Y.,  312 ;  Hoyt  a.  Thompson,  19  Ib., 
207  ;  Holbrook  a.  Bassett,  5  Itosw.,  148.) 

II.  Plaintiffs  sue  as  trustees  of  an  express  trust,  and  may 
maintain  the  action  as  such,  unless  their  powers  are  so  limited 
as  to  preclude  such  right.  (Code,  §  113.)  Their  powers  are 
not  so  limited.  The  right  to  sell,  expressly  given  by  the  agree- 
ment, does  not  exclude  the  right  to  collect,  and,  if  necessary, 
by  suit.  The  object  evidently  was  to  give  an  additional  right 
to  sell,  which,  without  express  agreement,  plaintiffs  could  not 
have  had.  (Wheeler  a.  Newbould,  16  N.  Y.,  392.)  The  right 
to  present  for  payment,  and  receive  the  money  when  due,  it 
will  hardly  be  contended  was  not  in  the  plaintiffs,  and  this 
right  is  not  expressly  given.  The  right  to  collect  and  to  re- 
ceive without  suit  being  implied,  why  not  as  well  the  right  to 
collect  by  suit?  Expressio  unius  exdusio  atterius  does  not 
apply  in  such  a  case.  (Nelson  a.  Wellington,  5  BOSW.,  178, 
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187.      See  Jordan  &  Skaneatles   Plank-road  Co.  a.  Morley, 
23  N.  Y.,  552.) 

Gilbert  Dean,  for  the  respondents. — I.  The  trustees,  admitting 
the  validity  of  the  trusts,  are  limited  to  the  powers  given  them 
by  the  deed  creating  the  trust.  (Albany  Fire  Ins.  Co.  a.  Bay, 
4  N.  Y.,  9  ;  Waldorf  a.  McComb,  I  Hill,  111 ;  3  II.,  361.)  A 
statement  of  the  manner  in  which  plaintiffs  acquired  title  to 
the  note,  is  a  necessary  averment,  when  plaintiff  claims  through 
a  corporation.  (White  a.  Brown,  14  How.  Pr.,  282  ;  Thomas 
a.  Desmond,  12  lb.,  321.) 

II.  No  previous  resolution  of  the  board  of  trustees  to  author- 
ize the  transfer  of  these  securities  is  averred ;  which  was  neces- 
sary.    (2  Eev.  Stat.,  59,  §§  8,  9 ;  charter.) 

III.  The  corporation  had  no  power  to  create  such  a  trust.    It 
is  nowhere  given  in  express  terms,  and  it  is  not  necessary  to 
the  business  of  insurance.     (Beers  a.  Yates,  24  Barb.,  199  ; 
Mutual  Benefit  Life  Ins.  Co.  a.  Davis,  12  N.  Y.,  569.) 

IY.  The  objection  that  the  maker  of  the  note,  the  debtor, 
cannot  take  advantage  of  this  defect  of  the  title,  is  untenable, 
because  the  transaction,  if  not  authorized  by  a  previous  resolu- 
tion of  the  board  of  trustees,  is  not  only  void  but  illegal. 
(Gillet  a.  Phillips,  13  N.  Y.,  114.)  1.  The  complaint  shows  that 
the  corporation  took  this  as  a  premium  note  for  insurance ;  and 
by  the  charter,  each  person  having  a  policy  is  a  member  of  the 
company.  2.  A  corporation,  or  its  stockholders  and  receivers, 
may  in  every  case  impeach  any  contract  made  by  directors  or 
other  officers  or  agents,  in  the  name  of,  and  professedly  by, 
such  corporation.  (2  Den.,  110  ;  5  75.,  567;  3  B.  &  Aid.,  1.) 
3.  A  court  will  in  no  way  enforce  or  aid  a  void  or  an  illegal 
contract  or  transaction.  To  this  rule  there  is  no  exception, 
unless  a  statute  authorizes  a  party  to  an  illegal  contract  or  trans- 
action to  sue  the  other  party.  (Griffith  a.  Wells,  3  Den.,  226 ; 
Nellis  a.  Clark,  4  Sill,  424;  Law  a.  Haden,  11  East,  300;  5 
B.  &  Aid.,  351 ;  4  Cow.,  449 ;  1  Story's  Eq.  Jur.,  296,  298 ; 
Bell  a.  Leggett,  7  N.  Y.,  177.)  4.  But  the  defendant,  without 
reference  to  his  connection  with  the  company,  may  defend  for 
want  of  title  in  plaintiffs.  (Johnson  a.  Bush,  3  Barb.  Ch.,  207.) 
5.  The  trust-deed  is  a  necessary  and  material  part  of  the  plain- 
tiffs' complaint ;  and  that  not  showing  affirmatively  the  plain- 
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tiffs'  title,  the  demurrer  is  well  taken.  (Bangs  a.  Mclntosh,  23 
JBarl.,  598 ;  White  a.  Joy,  13  N.  F.,  83 ;  Beach  a.  King,  17 
Wend.,  197.) 

SELDEN,  J. — The  grounds  on  which  the  demurrer  was  sus- 
tained in  the  Supreme  Court  are  stated  in  the  opinion  as 
follows.  "The  trust  instrument  expressly  specifying  the  terms 
on  which  the  notes  came  into  the  plaintiffs'  hands  as  trustees, 
expressly  giving  them  the  right  to  sell,  &c.,  but  not  to  sue, 
the  plaintiffs  had  no  right  to  bring  this  action  as  such  trustees. 
There  is  no  room  for  presumptions,  arising  from  their  being  the 
holders  of  the  note,  that  they  themselves  set  out  the  manner  in 
which  they  hold  it  and  their  rights  over  it.  They  had  a  right 
to  sell  it  without  advertising,  or  otherwise  giving  notice;  but, 
with  the  express  agreement  before  us,  there  is  no  place  for  a 
presumption  that  they  had  a  right  to  sue  it  as  the  owners  and 
holders." 

I  cannot  assent  to  this  position.  The  note  constitutes  a  per- 
fect obligation  against  the  defendant.  He  was  bound  to  pay 
it  to  the  person  having  the  legal  title  to  it.  He  was  not 
interested  in  the  trust,  and  the  creation  of  it  had  no  effect  what- 
ever upon  his  rights  or  duties.  By  the  indorsement  and  trans- 
fer of  the  note  to  the  plaintiffs  they  obtained  the  legal  title  to 
it,  and  the  right,  the  sole  right,  to  demand  and  receive  payment 
of  it.  The  right  of  action  to  recover  money  attends  upon  the 
right  to  demand  and  receive  it,  and,  I  think,  cannot  be  severed 
from  it.  (Ffagg  a.  Hunger,  9  N.  Y.,  492.)  If  the  plaintiffs 
could  not  maintain  an  action  on  the  note,  then  no  one  could 
maintain  it,  for  .they  alone  had  the  legal  title ;  and  it  would 
present  a  strange  anomaly  in  the  law,  if  a  note,  absolutely  due 
to  a  living  person,  could  be  so  placed  that  no  person  could 
maintain  an  action  upon  it.  If  such  cases  can  exist,  this  is  not 
one  of  them.  The  power  of  sale  given  to  the  plaintiffs  by  the 
trust  contract  was  designed  to  give  them  an  authority,  which, 
by  the  mere  transfer  of  the  notes  to  them  as  collateral  security, 
they  would  not  have  had.  I  think  it  was  not  designed  to  take 
away  any  power  which  the  transfer  of  the  legal  title  to  the 
notes  gave  them.  But  if  such  was  the  design,  even  if  the  in- 
strument of  trust  had  contained  an  express  agreement  on  the 
part  of  the  plaintiffs  not  to  sue  the  notes,  it  would  not  have 
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aided  the  defendant  in  this  action.  Having  the  legal  title  to 
the  note,  they  had  a  perfect  right  of  action  against  the  defend- 
ant, and  he  could  not  avail  himself  of  their  covenant  with 
strangers  not  to  prosecute  such  action.  (Bank  of  Chenango  <z. 
Osgood,  4  Wend.,  607,  612.)  Such  an  action  might  be  a  breach 
of  trust,  but  that  would  not  aid  the  defendant,  the  trust  in  no 
way  affecting  either  his  rights  or  his  duties.  The  error  in  the 
judgment  in  this  case  has  arisen  from  a  failure  to  distinguish 
between  the  legal  and  equitable  interests  in  the  note,  which 
have  no  connection  with  each  other.  The  legal  interest  de- 
pends upon  the  indorsement  and  transfer  of  the  note  by  the 
insurance  company  to  the  plaintiffs,  and  in  that  alone  has  the 
defendant  any  interest.  That  transfer  being  perfect,  the  plain- 
tiffs' right  of  action  was  perfect.  The  trust  did  not  in  any  way 
affect  it.  I  have  thus  far  assumed  that  the  transfer  of  the  note 
was  valid.  Its  validity,  however,  is  denied.  First,  on  the  ground 
that  the  insurance  company  had  no  power  to  create  such  a 
trust ;  and,  second,  that,  if  it  had  such  power,  the  transfer  was 
void  for  want  of  a  previous  resolution  of  the  board  of  trustees 
authorizing  it. 

It  has  often  been  decided  that  insurance  companies,  without 
any  special  authority  for  that  purpose,  possess  the  incidental 
power  to  borrow  money ;  and  such  power,  from  the  nature  of 
their  business,  would  seem  to  be  indispensable  to  enable  them 
to  meet  the  sudden  emergencies  to  which  they  are  liable. 
(Furniss  a.  Gilchrist,  1  Sand/.,  53;  Curtis  a.  Leavitt,  15  N. 
Y.)  9  ;  Mead  a.  Keeler,  24  Barb.,  20.)  The  power  to  borrow 
must  include  the  power  to  obtain  indorsers  or  sureties,  and  to 
secure  them  by  a  transfer  of  assets  for  that  -purpose ;  and  it 
cannot  be  material  whether  such  transfer  should  be  directly  to 
the  indorser,  or  to  a  trustee  for  his  benefit.  In  either  case,  the 
assets  would  be  equally  held  in  trust.  The  power  to  create 
such  a  trust  by  a  corporation  not  specially  authorized  was 
settled  in  the  case  of  Curtis  a.  Leavitt  (supra}. 

There  are  several  conclusive  answers  to  the  objection  that  a 
resolution  of  the  board  of  trustees  was  required  to  make  the 
transfers  of  the  note  valid. 

I.  The  statute  only  applies  to  transfers  of  corporate  assets 
"  exceeding  the  value  of  one  thousand  dollars."  (1  Rev.  Stat., 
591,  §  8.)  The  note  transferred  was  $681  only,  and  all  which 
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appears  beyond  that  is,  that  certain  other  notes  were  trans- 
ferred, the  amount  not  being  shown.  We  cannot  assume  from 
this  statement  that  the  amount  transferred  exceeded  $1,000. 
"We  could  hardly  indulge  such  a  presumption,  if  it  were  neces- 
sary to  make  the  transaction  legal ;  much  less  can  we  do  so  where 
the  effect  would  be  to  make  it  illegal.  No  inference,  not  abso- 
lutely required  by  the  facts  alleged,  can  be  allowed  which  will 
produce  that  result. 

II.  If  the  notes  transferred  exceeded  in  value  a  thousand 
dollars,  the  court  would  not  presume  that  the  transfer  had  been 
made  in  violation  of  the  statute.     That  is  a  fact,  if  it  exists,  to 
be  shown  in  defence.     "  Acts  done  by  a  corporation,  which 
presuppose  the  existence  of  other  acts  to  make  them  h'gally 
operative,  are  presumptive  proofs  of  the  latter."     (Per  STOEY, 
J.,  in  Bank  of  United  States  a.  Dandridge,  12  Wheat.,  79.) 
"  Illegality  is  never  presupposed  ;  on  the  contrary,  every  thing 
must  be  presumed  to  have  been  legally  done,  till  the  contrary 
is  proved."     (Bennet  a.  Clough,  1  B.  &  A.,  461.) 

III.  I  am  inclined  to  regard  the  averments  of  the  complaint 
sufficient,  if  it  were  necessary  for  the  plaintiffs  to  show  affirma- 
tively a  compliance  with  the  statute  in  question.     (12  N.  Y., 
436,  437;   22  Bow.  Pr.,  236.)    The  case  differs  very  much 
from  that  in  9  Abbotts'  Pr.,  198.     It  is  not,  however,  necessary 
to  decide  this  question ;  nor  whether  the  want  of  a  compliance 
with  the  statute  is  a  defect  of  which  the  debtor  could  take 
advantage.     (10  N.    Y.,  60;  33  Barl.,  340.)     I  doubt  the 
soundness  of  trie  opinion  expressed  in  these  cases,  that  none 
but  the  corporation,  or  its  creditors  or  stockholders,  could  im- 
peach such  a  transaction  for  the  want  of  the  previous  action  of 
the  board  of  directors.     The  transfer  in  such  case  would  be 
not  only  unauthorized,  but  illegal  (13  N.  Y.,  119);    and,  I 
think,  void,  even  as  to  strangers.     However  that  may  be,  the 
plaintiffs  here  would  be  protected  by  the  saving  clause  of  the 
statute  in  favor  of  lona-fide  purchasers,  if  it  were  necessary  for 
them  to  invoke  that  provision  in  their  behalf.     (1  Itev.  Slot., 
591,  §8;  15^.  Y.,  11.) 

The  judgment  of  the  general  term  should  be  reversed,  and 
the  order  of  the  special  term  affirmed,  with  costs. 

All  the  judges  concurred. 
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DEGRAFF  a.  HOYEY. 

Supreme  Court,  First  District;  General  Term,  February,  1863. 
EVIDENCE. — EFFECT  OF  JUDGMENT. — PARTIES  AND  PKIVIES. 

The  introduction  by  a  party  of  the  affidavit  of  his  adversary,  in  which  a  previous 
affidavit  of  the  former  is  averred  to  be  false,  does  not  authorize  the  admission 
of  such  previous  affidavit. 

A  judgment  is  not  evidence  of  any  of  the  facts  determined  by  it,  except  as  against 
parties  and  privies. 

To  show  the  truth  of  a  representation  of  the  defendant  that  he  was  a  partner  of 
H.,  he  offered  the  judgment-roll  in  an  action  brought  by  his  assignee  against 
H.,  trying  to  show  the  existence  of  such  partnership.  Held,  inadmissible 
against  a  stranger  to  that  action. 

Appeal  from  a  judgment. 

This  action  was  brought  by  Henry  P.  Degraff  against  Almou 
Hovey,  to  recover  $1,500  damages  for  converting  and  disposing 
of  personal  property.  The  nature  of  the  transactions  out  of 
which  the  claim  arose  was  as  follows.  The  defendant  applied 
to  Wentworth  &  Degraff,  of  which  firm  plaintiff  was  a  mem- 
ber, to  buy  certain  furniture.  The  goods  were  delivered  to  de- 
fendant upon  the  representation  that  one  Milo  "W.  Hill,  a  man 
of  wealth,  was  a  partner  of  defendant,  and  that  defendant  had 
certain  valuable  property  and  interests.  Defendant  gave  his 
note  at  four  mouths  for  the  furniture.  The  claim  was  assigned 
to  the  plaintiff,  who,  becoming  dissatisfied  with  the  appearance 
of  defendant's  affairs,  commenced  this  action.  The  cause  was 
tried  before  Mr.  Justice  Clerke.  On  the  trial,  the  plaintiff  read 
in  evidence  an  affidavit  made  by  the  defendant,  and  used  by 
him  on  a  motion  to  discharge  an  order  of  arrest  which  had  been 
obtained  in  the  action. 

In  this  affidavit  the  defendant  shows  clearly  that  his  alleged 
partner,  Hill,  was  not  liable  for  the  furniture,  and  states  that 
defendant  had  sold  the  furniture  to  his  father  to  pay  borrowed 
money.  This  latter  statement  was  contradicted  by  the  evi- 
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dence  of  one  of  the  defendant's  own  witnesses.  The  plaintiff, 
after  reading  the  affidavit,  asked  and  offered  to  read  his  own 
affidavit,  to  which  the  affidavit  read  purported  to  be  a  response 
(and  which  the  defendant  in  his  affidavit  stated  he  had  read), 
for  the  purpose  stated  in  the/jase.  The  court  refused  to  permit 
the  plaintiff  to  do  so :  to  which  an  exception,  was  taken. 

The  defendant  offered  in  evidence  a  judgment-roll  in  an  ac- 
tion by  Dwight  R.  Hovey,  as  his  assignee,  against  Milo  W. 
Hill,  as  evioience  in  chief  of  the  merits,  for  the  purpose  set 
forth  in  the  case.  The  plaintiff  objected  to  it  as  res  inter  olios 
acta,  and  as  not  being  evidence  against  him.  The  objection 
was  overruled,  and  the  plaintiff  excepted.  After  the  judgment- 
roll  was  read,  the  plaintiff  renewed  his  objection  and  again  ex- 
cepted. 

The  plaintiff  also  proved,  by  one  Whitney,  that  the  defend- 
ant had  bought  goods  of  him,  and  made  representations  to  him 
similar  to  those  made  to  Degraff,  and  about  the  same  time. 
The  judge  left  the  whole  question  of  fraud  to  the  jury,  who 
found  a  verdict  for  the  defendant,  upon  which  judgment  was 
entered,  and  the  plaintiff  appealed. 

Anthony  B.  Dyett,  for  the  appellant. — I.  The  judge  erred 
in  refusing  to  permit  the  plaintiffs  affidavit  to  be  read.  (4  E. 
D.  Smith,  75  ;  Batturs  a.  Sellers,  5  liar.  &  John.,  117,  119 ; 
Jackson  a.  Winchester,  2  Yeates,  529 ;  1  Hep.  Const.  Court, 
111  ;  15  Barb.,  499  ;  3  Man.  &  RyL,  271,  273  ;  4  Paige,  507.) 

II.  The  judge  erred  in  permitting  the  judgment-roll,  in  the 
action  of  Hovey  a.  Hill,  to  be  read  in  evidence.     It  was  not 
offered  to  prove  rem  ipsam  only,  after  proof  aliundt  of  the 
facts  contained  in  it,  but  as  proof  of  the  facts  themselves.     (5 
Bosw.,  619  ;  15  N.  Y., 405  ;  9  Pet.,  607 ;  2  St<i,*;.\  / '  ..  183 ; 
9  Conn.,  407  ;  Cowen  &  Hill's  notes  to  PhiU.  Ev.,  part  2,  972, 
note  693.) 

III.  The  verdict  was  against  evidence. 

Chauncey  Sha/er,  for  the  respondent— I.  The  plaintiff's  affi- 
davit was  properly  excluded.  1.  He  could  not  give  his  own 
declarations  in  his  own  favor.  No  foundation  was  laid  there- 
for by  any  evidence  offered  for  the  defendant.  (Phillips  a. 
Thompson,  1  Johns.  Ch.,  131.)  2.  The  ex-parte  affidavit  was 
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no  part  of  the  res  gestce.  3.  It  not  appearing  what  the  allega- 
tions of  the  affidavit  were,  it  will  be  presumed  the  ruling  is 
correct. 

II.  The  judgment-record  in  Hill  a.  Hovey  was  properly  re- 
ceived.    The  gist  of  the  action  is,  that  defendant  obtained  the 
property  by  false  and  fraudulent  representations,  and  with  in- 
tent to  defraud.     The  intent  is  the  question  in  the  case.     (2 
Kentfs  Com.,  484 ;  1  Barn.  &  Cres.,  514 ;  Buckley  a.  Artcher, 
21  Barb.)  585.)    To  constitute  a  false  pretence,  there  must  be 
an  express  allegation  which  is  false  (Allen's  Case,  3  City  H. 
Rec.,   118;    Conger's   Case,  Ib.,  65;  1  Wheel.    Or.,  448),   and 
also  an  intent  to  cheat  or  defraud ;   and  the  fraud  must  be 
accomplished  by  some  false  pretence  designedly  used.     (People 
a.  Currie,  4  Den.,  525.)     The  judgment-record   showed:    1. 
That  the  defendant's  statement  in  relation  to  his  partner  was 
true.     2.  That  defendant  had  good  reason  to  believe  that  he 
was  worth  $20,000.      3.    That  he  was  dealing  in  facts,  and 
telling  the  truth  in  his  letters  to  plaintiff.     (Van  Rensselaer  a. 
Akin,  22  Wend.,  549,  and  cases  cited ;   Rawson  a.  Turner,  4 
Johns.,  469 ;   2  Miller's  La.,   149 ;   Dartmor   a.  Roberts,  16 
East,  344 ;  Wells  a.  Shepp,   Walk.,  353.) 

III.  The  verdict  is  abundantly  sustained  by  evidence. 

INGKAHAM,  J. — Upon  the  trial  of  this  cause,  the  plaintiff  read 
in  evidence  an  affidavit  made  by  the  defendant  in  regard  to  the 
matters  in  controversy,  in  which  the  defendant  said  he  had  read 
an  affidavit  made  by  the  plaintiff,  and  that  it  was  false.  The 
plaintiff  then  offered  to  read  the  affidavit  made  by  the  plaintiff, 
referred  to  by  the  defendant  in  his  affidavit,  which  was  ex- 
cluded, and  the  plaintiff  excepted. 

It  may  well  be  doubted  whether,  if  the  defendant  had  put  the 
first  affidavit  in  evidence,  that  it  would  have  furnished  any 
warrant  for  the  admission  of  the  affidavit  of  the  plaintiff  therein 
referred  to.  The  contents  of  the  affidavit  were  not  stated  in 
the  defendant's  affidavit,  and  it  was  a  matter  of  no  moment  in 
this  case  to  know  what  was  contained  in  the  affidavit  which 
the  defendant  said  was  false.  Certairfly  the  parties  could  not 
have  made  an  issue  to  try  whether  the  plaintiff's  affidavit  was 
true  or  false,  and  there  could  have  been  no  other  legitimate 
object  for  which  it  could  be  put  in  evidence. 


NEW  YORK.  123 


Deprnff  a.  Hovej. 


But  the  case  is  much  stronger  where  the  plaintiff  puts  the 
defendant's  affidavit  in  evidence,  and  then,  for  the  purpose  of 
contradicting  or  for  getting  his  own  statements  before  the  jnrj, 
offers  an  affidavit  made  by  himself. 

He  could  not  contradict  the  defendant's  affidavit,  which  he 
made  his  own  testimony;  and  if  he  could,  there  was  nothing 
material  in  the  defendant's  affidavit  upon  which  the  defendant 
could  be  contradicted  by  any  affidavit  of  the  plaintiff.  I  am 
at  a  loss  to  see  any  reason  which  would  have  justified  the  ad- 
mission of  the  evidence  offered. 

Upon  the  trial,  the  judge  admitted  a  record  of  judgment 
between  other  persons  than  the  parties  to  this  action,  for  the 
purpose  of  proving  a  partnership  between  the  defendant  in  that 
action  and  the  present  defendant,  and  for  the  purpose  of  dis- 
proving any  fraudulent  intent  with  which  the  defendant  was 
charged.  This  judgment  was  between  parties  not  connected 
with  this  action.  The  plaintiff  was  in  no  way  a  party  to  it. 
He  could  not  be  estopped  by  its  recovery,  and  it  furnished  no 
evidence  of  any  fact  that  could  be  used  against  the  plaintiff. 
It  was  in  all  respects  res  inter  olios  acta,  and  bound  neither  of 
the  parties,  and  proved  nothing  as  to  either.  There  is  no  rule 
by  which  its  admissibility  can  be  sustained. 

The  facts  established  by  that  judgment  were,  that  the  de- 
fendant had  sold  to  one  Hill  goods  to  the  value  of  $27,000, 
and  that  the  defendant  Hovey  had  transferred  his  claim  to  the 
plaintiff  in  the  judgment.  I  doubt  whether  either  of  tl 
matters  could  have  been  proved  on  the  trial  by  witnesses  who 
knew  them  ;  certainly  the  judgment  could  not  be  used  for  such 
a  purpose. 

The  admission  of  this  evidence  was  erroneous,  and  a  new- 
trial  must  be  ordered. 

Judgment  reversed  and  new  trial  ordered;  costs  to  abide 
event. 

SUTHERLAND,  P.  J.,  and  CLERKE,  J.,  concurred. 

f 
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MOEEIS  a.  CEAWFOED. 

Supreme  Court,  first  District;  General  Term,  Feb.,  1863. 

DEFENDANTS  ANSWERING  SEPARATELY. — DISMISSAL  OF  COMPLAINT. 
— DELAY  BY  PLAINTIFF. 

An  action  cannot  be  brought  to  trial  by  one  or  more  of  the  defendants,  while  the 
others  have  not  been  served  with  the  summons,  nor  have  appeared  in  the 
action. 

If  the  plaintiff  neglects  to  serve  some  of  the  defendants  with  process,  the  remedy 
of  the  defendants  served  is  not  by  noticing  the  cause  fey:  trial,  but  by  motion 
at  chambers  to  dismiss  the  complaint.  (Code,  §  274,  subd.  4.) 

Appeal  from  an  order  denying  a  motion  to  set  aside  a  dis- 
missal of  the  complaint. 

This  was  a  foreclosure-action  brought  by  Thomas  J.  Morris 
against  Andrew  Crawford  and  seventeen  other  defendants. 
Part  of  the  defendants  had  been  served  with  the  summons  or 
had  appeared,  leaving  others  unserved,  who  had  not  appeared. 
William  E.  Stafford  was  appointed  guardian  ad  litem  for  Maria 
E.  and  A.  M.  Stafford,  infant  defendants,  and  put  in  an  answer 
not  denying  the  allegations  of  the  complaint,  and  submitting 
the  rights  of  the  infants  to  the  court.  This  was  the  only  an- 
swer in  the  cause.  The  guardian  noticed  the  cause  for  trial, 
serving  the  notice  upon  the  plaintiff's  attorney  only ;  the  plain- 
tiff's attorney  returned  the  notice  as  irregular,  with  notice  that 
all  the  defendants  had  not  yet  been  served.  On  proof  of  ser- 
vice of  the  notice  of  trial,  the  guardian  procured  an  order  dis- 
missing the  complaint  as  against  the  infants.  The  plaintiff 
moved  to  set  aside  the  dismissal  as  irregular;  but  the  motion 
was  denied,  and  the  plaintiff  now  appealed. 

Daniel  M.  Porter,  for  the  appellant. — I.  There  was  no  ser- 
vice of  notice  of  trial  upon  the  plaintiff,  it  having  been  re- 
turned for  irregularity. 

II.  The  dismissal  was  irregular  and  illegal.     1.  Because  the 
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case  was  not  at  issue  as  to  all  the  defendants,  and  the  action 
could  not  be  tried  till  such  issue  was  made  up,  or  default  made. 
(Burnham  a.  Debevoise,  8  How.  Pr.,  159  ;  Ward  a.  Dewey,  12 
Ib.,  193  ;  Powell  a.  Finch,  5  Duer,  666  ;  see,  also,  Ilewitt  a. 
Howell,  8  How.  Pr.,  346.)  2.  Because  notice  of  trial  was  not 
served  on  the  other  defendants  who  appeared.  (Tracy  a.  N. 
Y.  Steam  Faucet  Co.,  1  E.  D.  'Smith,  349,  356;  Ward  a. 
Dewey,  12  How.  Pr.,  193;  Code,  §  414.)  3.  Because  the 
cause  was  not  noticed  for  trial  by  the  other  defendants  who 
had  appeared.  (Cases  last  cited,  and  Burnham  a.  Debevoise, 
8  How.  Pr.,  160.) 
III.  The  order  is  appealable.  (Tracy  a.  N.  Y.  Steam  Faucet 

Co.,  1  E.  D.  Smith,  349  ;  Baker  a.  Curtis,  7  How.  Pr.,  478.) 

• 

William  R.  Stafford,  guardian  ad  litem,  respondent. 

INGRAHAM,  J. — From  the  decisions,  I  conclude  that  the  bet- 
ter practice,  in  a  case  where  the  cause  is  not  at  issue  as  to  all 
the  defendants,  and  the  plaintiff  does  not  proceed  as  to  those 
who  have  not  answered,  is  for  the  other  defendants  to  move  at 
chambers  to  dismiss  the  complaint  as  to  them.  The  case  of 
Ward  a.  Dewey  (12  How.  Pr.,  193)  holds  it  to  be  irregular  in 
such  a  case  for  one  of  the  defendants  to  notice  it  for  trial. 
There  may  be  good  reasons  why  the  party  should  be  put  to  his 
motion.  The  plaintiff  would  then  have  the  opportunity  of 
showing  any  excuse  which  he  might  have  for  not  proceeding. 
This  he  could  not  do  at  the  trial. 

The  order  below  should  be  reversed,  and  an  order  granted 
setting  aside  the  dismissal  of  the  complaint,  without  costs,  and 
with  leave  to  defendants  to  move  at  chambers  for  relief. 

SUTHERLAND,  P.  J.,  and  CLERKE,  J.,  concurred. 
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LEWIS  a.  GKAHAM. 

Supreme  Court,  First  District;  General  Term, February,  1863. 
APPEALABLE  ORDER. — IRREGULARITY. 

An  order  which,  among  other  things,  refuses  leave  to  come  in  and  defend  after 
judgment  by  default,  is  not  appealable  as  to  that  part  of  it. 

It  is  sufficient  ground  for  denying  a  motion  to  set  aside  a  judgment  for  irregu- 
larity, that  the  irregularity  complained  of  is  not  specified  in  the  notice  of 
motion. 

Where  the  irregularity  is  not  specified  in  the  notice,  and  the  motion  is  denied,  the 
court,  on  appeal,  may  presume  that  the  motion  was  denied  on  the  ground  of 
the  defect  in  the  notice. 

Appeal  from  an  order  denying  a  motion  to  vacate  a  judg- 
ment for  irregularity,  or  for  leave  to  defend. 

The  action  was  brought  by  Thomas  Lewis  against  Charles 
Graham,  Andrew  and  Robert  McKenna,  and  others.  The  sum- 
mons had  been  served  on  the  defendants  McKenna  by  publi- 
cation, and  deposit  in  the  post-office.  The  irregularities  com- 
plained of  related  to  errors  in  publication,  and  defects  in  the 
affidavit  of  service. 

< 

Gideon  L.  Walker,  for  the  appellants. 

Francis  C.  Cantine,  for  the  respondent. — I.  The  order,  so  far 
as  it  denies  leave  to  come  in  and  defend,  is  not  appealable. 

II.  The  motion  to  vacate  for  irregularity  was  properly  de- 
nied, inasmuch  as  the  irregularities  complained  of  were  not 
specified  in  the  notice.  (Supreme  Ct.  Rule  39 ;  Roche  a.  Ward, 
7  How.  Pr.,  416 ;  Baxter  a.  Arnold,  9  Ib.,  445.) 

SUTHERLAND,  P.  J. — The  order  appealed  from,  so  far  as  it 
denies  leave  to  the  defendants  Andrew  McKenna  and  Robert 
McKenna.  to  come  in  and  defend  the  action,  is  not  appealable, 
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especially  as  the  order  gives  them  leave  to  move  under  section 
135  of  the  Code,  on  payment  of  $10  costs  of  the  motion. 

The  order  to  show  cause,  which  brought  before  the  court  the 
motion  in  which  the  order  appealed  from  was  made,  does  not 
specify  the  grounds  of  irregularity,  as  required  by  the  39th  rule 
of  this  court.  This  would  have  been  a  sufficient  ground  for 
denying  the  motion  to  set  aside  the  judgment  for  irregularity, 
and  we  cannot  say  from  the  papers  that  the  motion  was  not 
denied  on  that  ground. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

INGRAHAM  and  CLERKE,  JJ.,  concurred. 


LEE  a.  LEE. 
Supreme  Court,  first  District ;  General  Term,  Feb.,  1863. 

CONSTRUCTION  OF  WILL. — DISTRIBUTION  PER  STIRPES  AND  PER 
CAPITA. — COSTS  IN  SURROGATES'  COURTS. — ALLOWANCE  OF 

COUNSEL-FEES. 

Under  a  bequest  to  A.,  and  the  children  of  B.,  in  equal  proportions,  share  and 
share  alike,  the  legatees  are  entitled  to  take  per  capita. 

The  surrogate  has  no  power  to  award  counsel-fees  to  be  paid  out  of  the  estate  to 
both  the  contesting  parties. 

Costs  in  Surrogates'  Courts,  awarded  to  the  party  entitled,  must  be  taxed  accord- 
ing to  the  Common  Pleas  rates  of  1837. 

Appeal  from  a  final  accounting  before  the  surrogate  of  New 
York. 

The  petition  of  appeal  was  filed  by  Francis  Lee,  Executor, 
&c.,  of  Hugh  Lee ;  the  respondents  were  William  and  Catharine 
Lee,  Terence  Keany,  and  four  brothers,  and  a  sister  of  Keany. 
The  will  of  the  deceased  gave  the  executor  power  of  sale  of  a 
house  and  lot  in  Elm-street,  and  other  property,  and  directed 
that  out  of  the  proceeds  of  sale,  $2,000  should  be  paid  to  the 
widow  of  the  testator ;  "  and  the  residue  of  said  proceeds,  after 
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payment  of  my  said  debts,  funeral  expenses,  and  the  allowance 
to  my  said  wife  as  hereinafter  set  forth,  to  be  divided  between 
my  brother,  William  Lee,  and  the  children  of  my  deceased  sister, 
Ellen  Keany,  and  the  daughter  of  my  brother,  John  Lee,  in 
equal  proportions,  share  and  share  alike." 

On  the  petition  of  Terence  Keany,  one  of  the  children  of 
Ellen  Keany,  the  final  accounting  was  ordered.  On  the  hearing, 
the  executor  claimed  that  the  share  of  the  residuary  legatees 
must  be  distributed  per  stirpes,  and  not  per  capita.  The  surro- 
gate settled  the  account  of  the  executor,  and  adjudged  that  the 
residuary  legatees  were  entitled  to  their  shares  per  capita.  The 
surrogate  awarded  to  the  attorney  for  the  petitioner  $75  costs, 
and  to  the  attorney  for  the  executor  $25,  out  of  the  estate,  and 
directed  the  distribution  of  the  balance  in  hand  to  the  residuary 
legatees,  $177.05  to  each.  The  executor  appealed. 

Felix  JFfart,  for  the  appellant. — I.  The  residuary  estate  of 
the  testator  should  be  divided  into  three  equal  parts ;  one  to 
the  brother  William,  one  to  the  children  of  Ellen  Keany,  and 
the  other  to  the  daughter  of  John  Lee. 

II.  The  surrogate's  return  shows  no  proof  that  the  children  of 
Ellen  Keany  were  living,  or  whether  she  ever  had  any  children 
or  not. 

III.  The  surrogate   erred  in  allowing  counsel-fees  to  both 
counsel  in  specific  sums. 

Alexander  W.  Bradford,  for  the  respondents. — The  bequest, 
in  this  case,  specifies  the  mode  in  which  the  legatees  are  to 
take — *'.  e.)  as  tenants  in  common,  "  share  and  share  alike." 
They  are  to  have  several  or  separate  interests  or  shares,  and 
their  shares  are  to  be  "  alike" — each  one  the  same  as  the  other. 
As  if  this  were  not  a  sufficient  expression,  the  words  "  in  equal 
proportions"  are  added.  This  signification  of  the  mode  of 
division*  is  not  suffixed  to  the  bequest  to  the  children  of  the 
sister,  so  as  to  qualify  that  legacy  alone,  but  it  comes  in  at  the 
conclusion  of  the  entire  bequest,  and  qualifies  the  whole.  The 
authorities  are  conclusively  in  favor  of  the  construction  adopted 
by  the  decree.  ( Williams  on  Etfrs,  1301,  note  C".,  and  cases 
cited ;  Crossly  a.  Clare,  Ambl.,  397  ;  1  Rop.,  158 ;  2  Jar.,  32, 
34,  111,  112,  and  note,  160-162.) 
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INGRAHAM,  J. — The  testator  directed  the  residue  of  his  estate 
to  be  divided  between  his  brother  "William  and  the  children  of 
his  deceased  sister  Ellen,  and  the  daughter  of  his  brother  John, 
in  equal  proportions,  "share  and  share  alike."  The  surrogate 
decreed  a  distribution  among  the  legatees  per  capita,  giving 
each  of  the  nephews  and  nieces  an  equal  share  with  the 
brother. 

The  rule  as  applied  by  the  surrogate  was,  I  think,  correct. 
Had  the  testator  said,  I  give  to  my  brother,  and  to  the  children 
of  his  brother  and  sister,  by  naming  each  of  them  as  a  legatee, 
and  added,  in  equal  proportions,  "  share  and  share  alike,"  there 
would  be  no  doubt  of  the  right  of  each  of  the  children  to  an 
equal  share.  The  mere  grouping  the  children  of  Ellen  tinder 
that  title,  instead  of  naming  them  individually,  does  not  alter 
the  right  of  each.  It  does  not  appear  that  the  testator  intended 
to  divide  his  estate  into  classes,  from  which  the  intent  to  adopt 
a  different  rule  might  be  inferred.  (Aubrey  a.  Newman,  17 
Eng.  L.  <&  K,  125.) 

The  objection  that  there  was  no  proof  before  the  surrogate 
that  the  children  of  Ellen  were  living,  is  not  well  taken.  They 
were  parties  to  the  proceeding  before  the  surrogate,  and  are 
parties  to  this  appeal.  No  objection  of  that  "kind  appears  to 
have  been  made  below.  We  may  therefore  conclude  that 
all  parties  assented  before  the  surrogate  to  the  fact  of  their  be- 
ing alive. 

The  surrogate  allowed  to  the  counsel  of  the  parties  counsel- 
fees,  to  be  paid  out  of  the  estate.  3  Rev.  Stat.,  5  ed.,  376,  §  25, 
says  that  in  all  cases  of  contest  before  a  Surrogate's  Court,  such 
court  may  award  costs  to  the  party  entitled  thereto ;  and  sec- 
tion 23  says  that  such  costs  shall  be  taxed  at  Common  Pleas 
rates,  that  is,  as  they  existed  in  1837. 

Before  this  statute  the  surrogate  had  no  power  to  award  coats, 
and  as  these  provisions  'confine  him  to  costs  to  the  successful 
party,  I  see  no  authority  to  award  counsel-fees  to  be  paid  out 
of  the  estate  to  both  of  the  contesting  parties. 

The  portion  of  the  decree  directing  the  payment  of  the  coun- 
sel-fees should  be  reversed  ;  the  residue  affirmed. 

SUTHERLAND,  P.  J.,  and  CLERKE,  J.,  concurred. 

VOL.  XVI.— 9 
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VAN  NEST  a.  LOTT. 

Supreme  Court,  Second  District ;  Special  Term,  October,  1862. 
STATUTE  OF  LIMITATIONS. — SHERIFF'S  FEES. — ACCOUNT  STATED. 

A  cause  of  action  does  not  accrue  within  the  meaning  of  the  Statute  of  Limita- 
tions till  the  creditor  has  the  right  to  demand  present  payment  from  his 
debtor. 

Thus,  the  time  of  limitation  upon  a  claim  by  the  plaintiff  in  foreclosure  against 
the  sheriff  for  money  received  on  a  sale  of  the  mortgaged  premises,  does  not 
begin  to  run  until  the  sheriffs  deed  is  delivered,  and  the  sale  perfected. 

An  agreement  by  a  sheriff  to  accept  less  than  the  amount  of  his  fees,  if  the  per- 
son to  whom  they  are  charged  will  allow  the  amount  thus  reduced, — Held,  to 
be  without  sufficient  consideration- 
Trial  by  the  court. 

This  action  was  brought  by  John  Yan  Nest  against  Englebert 
Lott  for  money  received  by  the  defendant  when  sheriff  of 
Kings  county,  as  ten  per  cent,  of  the  purchase-money  of  land 
sold  by  him  under  a  decree  in  a  foreclosure-suit,  in  which  the 
present  plaintiff  was  plaintiff.  The  case  was  tried  before 
Mr.  Justice  Scrugham.  The  sale  took  place,  and  the  money 
was  paid  September  10,  1855.  The  sheriff's  deed  was  de- 
livered November  30,  1858,  and  the  plaintiff  received  from 
the  purchaser  a  mortgage  for  more  than  the  amount  of  his  bid, 
which  was  expressed  to  be  "  given  to  secure  part  of  the  pur- 
chase-money" of  the  premises. 

The  answer  set  up  the  Statute  of  Limitations,  payment,  and 
an  offset  of  the  fees  in  the  foreclosure-snit. 

It  appeared  that  the  defendant  rendered  an  account  in  writ- 
ing of  these  to  the  plaintiff;  that  the*  latter  claimed  that  they 
were  excessive,  and  that  the  legal  fees  did  not  exceed  $100. 
Whereupon  the  defendant  offered  to  reduce  his  charge  to  $150, 
if  the  plaintiff  would  allow  him  that  amount,  to  which  the 
latter  agreed;  but  no  cash  was  paid  at  the  time,  and  no  deduc- 
tion made  in  writing.  No  objection  to  the  account  was  made 
by  the  defendant  for  nearly  three  years,  nor  until  the  com- 
m°ncement  of  this  suit. 
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Everett  P.  Wheeler,  for  the  plaintiff. — I.  The  three  years' 
limitation  in  the  Code,  §  92,  does  not  apply  to  actions  for  money 
received  by  a  sheriff,  except  in  the  case  of  a  sale  under  an  exe- 
cution, which  a  sale  in  foreclosure  is  not.  (Ten  Broek  a.  Lansing, 
4  Johns,  Ch.,  601 ;  Elliott  a.  Cronk's  Executor,  13  Wend.,  35.) 

II.  The  cause  of  action  did  not  accrue  until  the  delivery  of 
the  sheriff's  deed,  for  until  then  the  sale  was  incomplete,  and 
it  could  not  be  ascertained  whether  another  sale  would  take 
place. 

III.  In  this  case  there  was  an  account  stated,  and  the  Statute 
of  Limitations  does  not  begin  to  run  until  such  statement. 
(2  Pars,  on  Contr.,  356  ;  Ash  by  a.  James,  11  Mees.  &  Wels., 
542 ;  Smith  a.  Forty,  4  Carr.  &  P.,  126.) 

IV.  The  account  rendered  by  the  defendant  cannot  now  be 
contradicted  by  him.     (Lockwood  a.  Thorne,  11  N.  Y.,  170 ; 
Beers  a.  Reynolds,  12  Barb.,  288 ;  Dows  a.  Durfee,  10  lb.,  213.) 

fames  L.  Campbell,-  for  the  defendant. 

SCRUGHAM,  J. — This  action  was  commenced  on  the  10th 
September,  1861,  and  the  defence  of  the  Statute  of  Limitations, 
which  the  defendant  seeks  to  interpose,  is  founded  entirely 
upon  the  assumption  that  the  cause  of  action  accrued  on  the 
10th  of  September,  1855,  which  was  the  day  on  which  the  de- 
fendant, as  sheriff,  sold  the  mortgaged  premises,  and  receivnl 
from  the  purchaser  $430,  as  the  instalment  of  the  purchase- 
money  which  was  required  by  the  terms  of  the  sale  to  be  paid 
down  before  the  biddings  should  be  considered  closed. 

The  sale  in  an  action  for  the  foreclosure  of  a  mortgage  is  one 
of  the  proceedings  of  the  court,  and  the  sheriff  or  referee  con- 
ducting it  acts  as  its  officer,  specially  authorized  for  that  pur- 
pose. The  money  he  receives  on  the  day  of  sale  as  the  instal- 
ment of  the  purchase-money,  required  by  the  terms  to  be  paid 
before  the  biddings  are  closed,  is  received  and  held  for  the 
court,  and  cannot  be  paid  by  him  to  "any  person  without  its  or- 
der, until  the  payment  of  the  balance  of  the  purchase-money 
and  the  delivery  of  the  deed ;  for  until  then  the  sale  is  not 
complete.  The  right  of  the  plaintiff  to  demand  from  the  sher- 
iff the  money  adjudged  to  be  due  him,  is  derived  solely  from 
the  direction  in  the  judgment,  that  the  sheriff,  out  of  the  pro- 
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ceeds  of  the  sale,  pay  him  the  amount  reported  due  to  him  with 
interest.  The  judgment  contemplates  a  complete  sale,  and  un- 
til it  becomes  so  by  payment  of  all  the  purchase-money,  or  de- 
livery of  the  deed,  the  plaintiff  in  the  foreclosure-suit  has  no 
cause  of  action  against  the  sheriff  for  any  of  the  money  received 
by  him  on  the  sale. 

Therefore  the  cause  of  action  in  this  case  did  not  accrue  un- 
til November  30,  1858,  and  as  the  action  was  commenced  on 
September  10,  1861,  it  is  not  barred  by  any  Statute  of  Limi- 
tations. 

There  is  no  sufficient  proof  of  any  consideration  for  the 
promise  of  the  defendant,  to  accept  one  hundred  and  fifty  dol- 
lars in  full  for  his  fees  and  disbursements  which  were  then  due, 
and  amounted  to  a  larger  sum ;  and  I  have  regarded  the  ac- 
count he  rendered  to  the  plaintiff's  attorney,  and  which  is  em- 
braced in  Exhibit  C,  as  the  best  evidence  of  the  amount  of 
claim. 

If  the  mortgage  of  Randall  G.  Cowenhoveii  to  the  plainliff 
expressed  that  it  was  given  to  secure  the  whole  of  the  purchase- 
money  on  the  sale  of  the  sheriff  to  Cowenhoven,  there  might  be 
some  force  in  the  defendant's  assertion  that  the  plaintiff  there- 
by acknowledged  that  he  had  been  fully  paid.  But  it  does  not. 
On  the  contrary,  it  expressly  states  that  it  is  given  to  secure 
only  part  of  the  purchase-money.  This  is  not  inconsistent  with 
the  idea  that  it'was  given  to  secure  other  money  also ;  and  as 
the  whole  purchase-money  was  but  $4,300,  while  the  mortgage 
is  for  $6,000, 1  think  such  is  the  natural  conclusion.  Moreover, 
the  testimony  of  Mr.  Wheeler  shows  that  the  sum  of  $430, 
which  was  paid  to  the  sheriff  on  the  sale,  was  not  included  in 
the  amount  secured  by  the  mortgage,  and  that  that  amount  in- 
cluded moneys  advanced  by  Yan  Nest  to  pay  off  taxes  and  as- 
sessments on  the  property. 

The  plaintiff  should  recover  the  balance  between  $430  and 
$222,  the  amount  claimed  by  the  defendant  in  Exhibit  C,  as  the 
sum  of  his  charges  and  disbursements.  And  interest  should  be 
allowed  to  the  plaintiff  on  such  balance  from  the  13th  day  of 
November,  1858,  when  his  cause  of  action  against  the  defend- 
ant accrued. 

Accordingly,  judgment  is  ordered  for  the  plaintiff  for  two 
hundred  and  sixty-four  dollars  and  five  cents. 
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WILSON  a.  HOLDEN. 
Supreme  Court,  First  District;  General  Term,  May,  1863. 

DEFECTIVE  TITLE. — BURDEN  OF  PROOF. — EVIDENCE. — MEASURE 

OF  DAMAGES. 

In  an  action  to  recover  damages  for  the  breach  of  a  contract  to  purchase  real 
property,  where  the  defence  of  defective  title  is  interposed,  the  burden  of  proof 
is  upon  the  plaintiff,  to  show  affirmatively  that  he  had  good  title. 

A  conveyance  with  possession  under  it  is,  in  the  first  instance,  presumptive  evi- 
dence of  title  to  real  property,  but  is  not  enough  where  direct  issue  U  taken  on 
the  title. 

The  measure  of  damages  against  the  purchaser  for  not  performing  the  contract  of 
purchase,  is  the  difference  between  the  price  agreed  upon,  and  the  actual  value 
at  the  time  of  refusal  to  perform,  or  of  bringing  the  action. 

Thus,  if  after  the  purchaser's  breach  of  the  contract,  the  land  be  sold  under  a 
foreclosure  against  the  vendor,  and  there  be  a  deficiency  upon  the  sale  with 
which  he  be  personally  charged,  it  is  error  to  award  to  the  vendor  as  his  dam- 
ages the  difference  between  the  contract-price  and  the  price  of  such  forced  sale, 
together  with  the  amount  charged  upon  him  for  the  deficiency. 

The  price  at  which  the  property  may  have  been  subsequently  sold  is  no  evidence 
of  its  value. 

Appeal  from  a  judgment. 

This  action  was  brought  by  Eliza  Ann  Wilson  against  Orel 
J.  Holden  to  recover  damages  for  the  non-performance  of  a 
certain  contract,  whereby  he  agreed  to  purchase  a  lot  of  land 
situate  on  the  corner  of  Seventh  Avenue  and  Forty-fifth-street, 
in  the  city  of  New  York. 

The  complaint,  in  substance,  averred  that  the  plaintiff  caused 
to  be  tendered  to  the  defendant,  in  conformity  with  such  con- 
tract, a  deed  of  said  premises  effective  to  convey  the  same  unto 
him,  free  and  clear  of  all  incumbrances. 

The  answer  denied  this,  and  averred  that  the  respondent  was 
never  possessed  of  such  title  to  the  premises,  as  by  the  agree- 
ment she  had  undertaken  to  convey. 

The  case  was  tried  before  Mr.  Justice  Welles,  and  a  jury. 

It  appeared  by  the  proof  that  a  deed  was  tendered  to  the 
defendant,  and  a  satisfaction  of  a  mortgage  there  was  upon  the 
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lot,  and  payment  of  the  consideration-money  was  demanded ; 
in  reply  to  which  the  defendant  stated  that  the  title  of  the 
plaintiff  was  bad.  He  declined  to  accept  the  deed.  "With  a 
view  of  showing  that  the  plaintiff  had  title  to  the  premises  in 
question,  it  was  proven  that  Robert  Campbell  and  wife  con- 
veyed the  same  to  the  plaintiff  by  deed,  dated  December  1, 
1858 ;  and  it  was  also  shown  that  Campbell  claimed  title  by 
conveyance  from  John  Paine,  dated  about  the  1st  of  May, 
1853.  It  did  not  appear,  however,  that  Paine  was  ever  in 
the  actual  possession  of  the  lands,  nor  how  he  had  derived  title 
thereto. 

For  the  purpose  of  showing  the  amount  of  damages  sustained 
by  the  respondent,  it  was  proven,  that  certain  mortgages  as- 
sumed to  be  paid  by  the  defendant  were  foreclosed,  and  a  de- 
cree of  sale  entered  in  August,  1859,  and  that,  upon  a  sale  of 
the  premises  by  the  sheriff,  the  proceeds  were  insufficient  to 
pay  the  mortgages.  To  these  foreclosure-suits  the  defendant 
was  not  a  party,  nor  did  it  appear  that  he  had  notice  that  the 
same  were  pending. 

The  court  directed  a  verdict  for  the  plaintiff  for  $2,298.84. 

From  the  judgment  entered  thereon  the  defendant  appealed. 

Cummins,  Alexander  <&  Green,  for  the  appellant. — I.  The 
respondent,  as  a  condition  precedent  to  her  right  to  recover, 
was  bound  not  only  to  deliver  or  tender  a  deed  sufficient  in 
form  to  convey  all  the  title  she  possessed,  but  also  a  good  and 
indefeasible  title.  (Fletcher  a.  Button,  4  N.  Y.,  400;  Pomeroy 
a.  Drury,  14  Barb.,  420  ;  Tracer  a.  Halsted,  23  Wend.,  69  ; 
Judson  a.  Wass,  11  Johns.,  527;  Jones  a.  Gardner,  10  Ib.,  268; 
Rawle  on  Covenants  for  Title,  562.) 

II.  She  failed  to  prove  that  she  was  possessed  of  that  title, 
which,  by  the  contract,  she  was  bound  to  convey.     It  was  in- 
cumbent on  her  to  show  that  she,  and  those  under  whom  she 
claimed,  had  been  in  possession  of,  or  had  under  conveyance 
claimed  title  to,  the  land  in  question,  for  the  period  of  at  least 
twenty  years.     (2  Saunders  on  PI.  &  Eo.,  901,  904;  Martin  a. 
Smith,  5  East,  555  ;  Phillips  a.  Fielding,  2  H.  Bl,  123  ;  Duke 
of  St.  Albans  a.  Shore,  1  11.,  270  ;  Phil,  on  Ev.,  book  2,  part 
1,  ch.  7.) 

III.  The  court  erred  in  admitting  as  evidence  the  proceed- 
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ings  to  foreclose  the  mortgages,  and  the  sheriff's  deed  of  sale. 
The  appellant  was  not  a  party  to  those  proceedings,  nor  had  he 
notice  of  them,  or  any  opportunity  to  attend  upon  the  sheriff's 
sale,  and  protect  his  interest. 

IV.  On  the  case,  as  proven,  the  plaintiff,  if  entitled  to  re- 
cover at  all,  was  entitled  to  nominal  damages  only.  But 
again,  when  the  plaintiff  brought  this  suit  for  damages,  she 
thereby,  of  course,  elected  to  hold  the  property  as  her  own. 
(See  18  N.  Y.,  557.)  And  if  it  was  thereafter  sacrificed  by  a 
forced  sale  at  less  than  its  true  value,  she  must  bear  the  loss. 
The  defendant  had  not  agreed  to  pay  what  might  be  lost  on  a 
resale,  and  therefore  was  in  no  manner  bound  or  to  be  affected 
by  the  result  of  such  a  sale.  Blinder  no  circumstances  could  he 
be  made  to  pay  more  than  the  difference  between  the  actual 
value  of  the  property  at  the  time  he  was  bound  to  take  it  and 
the  contract  price ;  and  the  complaint  contains  no  averment  of 
any  such  difference.  The  price  which  the  property  brought  at 
sheriff's  sale  was  not  competent  evidence  of  this  value. 

Solomon  B.  Noble,  for  the  respondent. — I.  Title  by  posses- 
sion is  prima-facie  evidence  of  a  fee,  and  the  whole  defence 
to  this  action  is  based  upon  an  erroneous  theory.  (People  a. 
Yan  Nostrand,  9  Wend.,  50 ;  Day  a.  Alverson,  9  lb.,  223 ; 
People  a.  Leonard,  11  Johns.,  509 ;  Bogart  a.  Ilaight,  20  JSarb., 
251.)  :  V  ; 

II.  The  measure  of  damages  in  an  action  for  the  breach  of  an 
agreement  like  the  one  set  forth  in  the  complaint,  is  the  sum 
agreed  to  be  paid.  The  judgment  is,  in  point  of  fact,  too 
small. 

INGRAHAM,  J. — The  plaintiff,  in  her  complaint,  alleged  that  the 
premises  agreed  to  be  sold  to  the  defendant  were  free  and  clear 
of  all  incumbrances,  and  that  she  tendered  a  deed  of  the  prem- 
ises, with  such  title  to  the  defendant,  who  refused  to  accept. 
The  action  was  for  damages  for  breach  of  the  agreement. 

The  answer  denied  that  the  plaintiff  had  a  good  title  to  the 
premises,  and  set  forth  the  defects  in  the  title,  averring  that 
there  were  other  persons  interested  in  the  property,  who  had 
not  conveyed  their  interest  to  the  plaintiff. 

The  judge  admitted  evidence  to  show  that  mortgages,  which 
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the  defendant  had  agreed  to  assume,  had  been  foreclosed,  and 
the  deficiency  charged  to  the  plaintiff,  and  ordered  judgment 
for  the  whole  consideration-money  over  the  mortgages,  with  the 
interest  thereon,  and  the  amount  of  deficiency  in  each  fore- 
closure, with  the  interest  thereon. 

I  am  not  prepared  to  admit,  in  an  action  to  recover  dam- 
ages, where  the  defendant's  answer  denies  the  plaintiffs  title 
to  the  premises,  that  the  onus  of  proof  is  on  the  defendant 
to  show  that  the  plaintiffs  title  is  not  good.  The  affirmative  is 
with  the  plaintiff,  who  avers  that  he  tendered  a  deed  of  the 
premises,  and  that  the  title  was  free  and  clear.  This  the  de- 
fendant denied,  and  took  issue  thereon.  It  was  for  the  plain- 
tiff to  show  that  he  had  a  title  to  the  premises  which  were 
agreed  to  be  conveyed. 

A  conveyance  and  possession  under  it  may  afford  presump- 
tive evidence  of  title  in  the  first  instance,  but  is  not  enough 
where  a  direct  issue  is  taken  on  the  title. 

But  whether  that  be  so  or  not,  I  think  the  judge  erred  in 
directing  a  verdict  for  the  amount  as  stated  in  the  case. 

The  true  rule  of  damages  against  the  vendee  of  real  estate 
for  not  performing  the  contract  of  purchase,  is  the  difference  be- 
tween the  price  agreed  to  be  paid  and  the  actual  value,  either 
at  the  time  of  refusal  to  perform  or  of  bringing  the  action. 

In  the  present  case,  the  rule  adopted  was  the  amount  agreed 
to  be  paid  over  the  mortgages,  and  tlje  deficiencies  on  the  sales 
under  the  mortgages. 

The  error,  I  think,  consisted  in  admitting  the  price  at  which 
the  premises  sold  to  be  proved  as  the  value ;  or,  which  was  the 
same  thing,  in  holding  the  purchaser  bound  to  pay  the  defi- 
ciencies over  such  sales. 

Had  the  plaintiff  sold  the  premises  at  a  second  sale  for  less 
than  the  amount  agreed  on,  such  second  sale  would  have  been 
no  evidence  of  the  value. 

So  in  the  present  case,  the  plaintiff  was  not  justified  in  suffer- 
ing the  property  to  be  sold  at  a  forced  sale  for  less  than  its 
value,  and  claiming  the  difference  as  the  measure  of  damages. 
The  plaintiff  should  have  given  evidence  to  show  its  then 
present  value,  and  claimed  for  damages  the  difference  between 
the  sum  agreed  to  be  paid  in  the  contract  and  such  value.. 
The  amount  at  which  the  property  was  sold  at  the  foreclosure- 
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sales  was  not  proper  evidence  to  show  the  value  of  the  prop- 
erty, and  consequently  the  defendant  should  not  have  been 
held  liable  for  the  deficiencies  on  those  sales.  A  different  rule 
might  have  been  proper  if  the  title  had  passed  to  the  defend- 
ant, and  he  had  assumed  the  payment  of  the  mortgages. 
A  new  trial  should  be  ordered,  costs  to  abide  the  event. 

LEONARD,  J: — I  concur. 

PECKHAM,  J. — I  concur  in  the  result. 


KERR  a.  BLODGETT. 
Supreme  Court,  First  District;  General  Term,  May,  1863. 

TRUSTEE. — REMEDIES  OF  CESTUI  QUE  TRUST. — PLEADING  IN  ACTION 
FOR  ACCOUNTING. — FORMER  ADJUDICATION. — COLLUSION. 

The  remedies  of  a  cestui  que  trust  in  case  of  the  misapplication  of  the  fund  by  the 
trustee, — stated. 

In  an  action  against  a  trustee  to  compel  him  to  account  for  the  trust-fund,  it  is 
not  proper  to  set  up  in  the  complaint  an  accounting  already  had  in  an  action 
by  other  cestuis  q>ie  trust,  which  it  is  alleged  was  collusive,  and  which,  there- 
fore, the  plaintiff  seeks  to  avoid*  But  if  this  is  done,  such  unnecessary  allega- 
tions do  not  alter  the  nature  of  the  action  ;  nor  entitle  the  defendant  to  have 
the  complaint  dismissed,  on  the  ground  that  it  discloses  a  former  adjudication 
upon  the  controversy. 

In  an  action  against  a  trustee  for  an  accounting,  and  for  payment  of  plaintiff's 
distributive  share  of  the  trust-fund,  the  fact  that  the  trustee  has  accounted 
under  a  previous  judgment,  in  an  action  by  a  beneficiary  for  himself  and  all 
others  who  might  come  in,  will  not  be  a  bar,  if  plaintiff  shows  that  guch  judg- 
ment was  collusive,  and  in  fraud  of  his  rights. 

Appeal  from  a  judgment. 

This  action  was  brought  by  Robert  H.  Kerr  and  John  P. 
Morgan  against  William  T.  Blodgett  and  Orlando  Meade. 
The  plaintiffs  were  judgment-creditors  of  one  John  Meads,  Jr., 
of  whom  the  present  defendants  were  assignees.  The  relief 
asked  was  accounting  and  the  payment  of  plaintiffs'  judgment. 
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A  similar  action  in  favor  of  James  B.  Wilson  was  heard  at  the 
same  time.  The  claims  were  against  a  limited  partnership,  of 
which  John  Meads,  Jr.,  was  the  general  partner,  and  one  Wil- 
liam Tilden  was  the  special  partner.  The  complaint  set  forth 
that  the  assets  had  all  been  distributed  among  the  creditors  of 
John  Meads,  Jr.,  under  and  in  pursuance  of  a  judgment  for  that 
purpose,  obtained  by  Dexter  Reynolds  against  them.  That  on  the 
distribution  each  creditor  represented  received  a  little  over  61  per 
cent.  That  Dexter  Reynolds  bought  up  the  claim  of  one  of  the 
creditors,  and  with  it  commenced  a  suit  in  the  Supreme  Court, 
Albany  county,  against  the  assignees,  averring  he  was  a  creditor 
of  the  limited  partnership,  and  claiming  an  accounting  and  set- 
tling of  the  trust-fund.  That  this  suit  was  collusive  in  its  nature, 
and  instituted  with  a  view  to  have  a  distribution  in  defiance  of 
the  rights  of  the  plaintiffs  and  of  some  other  creditors  who  refused 
to  sell  their  respective  claims  at  a  sacrifice.  That  the  present 
defendants,  who  were  defendants  in  that  suit,  voluntarily  ap- 
peared and  admitted  service  of  the  suit.  That  they  interposed 
no  defence,  and  did  not  set  up  or  assert  the  rights  of  their 
cestuis  que  trust,  the  creditors  of  John  Meads,  Jr.  That  the 
defendants,  by  their  agent,  John  Meads,  Jr.,  and  other  agents, 
while  the  proceedings  were  pending,  were  in  frequent  commu- 
nication with  the  plaintiffs,  endeavoring  to  purchase  the  plain- 
tiffs' claim  at  a  lower  price  than  its  said  value  under  said 
assignment.  That  the  plaintiffs  refused  at  all  times  to  sell 
their  said  claim  at  the  prices  offered,  believing  that  the  same 
was  worth  more  under  the  assignment,  and  were  waiting, 
patiently,  the  maturity  of  the  Meacharn  notes  for  distribution. 
That  shortly  after  the  making  of  the  assignment,  and  as  soon 
as  some  portion  of  the  trust-funds  of  said  assignment  were  col- 
lected and  in  the  hands  of  the  assignees,  John  Meads,  Jr.,  and 
others,  acting  on  his  behalf  and  on  the  behalf  of  the  said  de- 
fendants, or  said  Tilden,  or  of  all  of  said  parties,  endeavored  to 
and  did  purchase,  from  time  to  time,  various  claims  against  the 
assigned  estate,  from  the  creditors  of  the  firm  of  John  Meads, 
Jr.  That  false  and  fraudulent  statements  were  made  to  said 
creditors  as  to  the  value  of  the  assigned  estate,  and  the  proba- 
ble time  of  distribution,  to  induce  them  to  sell  the  same  at  a 
great  deal  less  than  their  real  value.  That  many  of  the  claims 
purchased,  were  p'urchased  at  thirty  and  forty  per  cent,  on  the 
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dollar,  when  the  same  were  worth,  under  the  assignment, 
sixty  per  cent.,  and  so  known  to  the  defendants  to  be  worth 
that  sum. 

That  in  the  month  of  June,  1859,  almost  all  of  the  claims 
against  the  assigned  estate  had  been,  by  said  parties,  purchased 
at  the  time  of  the  commencement  of  said  proceedings. 

That  according  as  said  claims  were  purchased,  the  same 
were  assigned  to  John  Meads,  Sen'r,  and  Charlotte  Meads,  and 
one  to  the  said  Dexter  Reynolds,  who  were  represented  as  the 
parties  purchasing  the  same,  and  stated  as  the  parties  advan- 
cing and  paying  the  same. 

But,  that  said  purchases  of  said  claims  were  made,  from 
time  to  time,  in  reality,  for  the  benefit  of  the  said  limited  co- 
partnership of  John  Meads,  Jr.,  and  the  said  defendants,  and 
the  said  Tilden,  and  were  paid  for  out  of  the  trust-funds  of  said 
assignment ;  that  such  defendants,  from  time  to  time,  furnished 
from  the  collections  of  the  assigned  estate,  funds,  although  nom- 
inally loaning  said  moneys  to  said  John  Meads,  Sen'r,  and  Wil- 
liam Tilden  &  Nephew. 

That  at  the  time  of  the  commencing  of  said  proceedings, 
nearly  all  of  said  claims  against  said  estate  had  been  purchased, 
and  were  nominally  assigned  to  John  Meads,  Sen'r,  and  the 
said  Charlotte  Meads,  but  really  were  the  property  of  the  part- 
ners aforesaid. 

That  at  the  time  of  the  distribution  under  said  proceedings, 
all  of  the  claims  against  the  assigned  estate  were  nominally 
the  property  of  John  Meads,  Sen'r,  or  his  estate,  and  of  the 
said  Charlotte  Meads,  excepting  a  few  hundred  dollars,  in- 
cluding the  claim  of  the  plaintiffs,  and  the  same  had  !>• 
purchased  in  manner  aforesaid,  at  a  price  far  less  than  their 
value,  and  that  realized  on  said  pretended  distribution.  That 
distribution  was  made  in  such  proceedings  of  a  little  over  61 
per  cent.,  to  these  creditors  who  were  thus  represented.  That 
all  of  the  proceedings  were  conducted  in  a  referee's  office  in 
Albany. 

As  soon  as  the  plaintiffs  ascertained  the  facts  of  the  case, 
they  brought  these  actions  against  the  assignees,  and  claimed 
their  dividend  under  the  assignment ;  and  in  anticipation  of  the 
possible  defence  under  that  judgment  of  distribution,  they  set 
up  the  whole  facts  of  the  case,  charged  the  collusive  nature  of 
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that  judgment,  the  breach  of  trust  by  the  assignees,  and  prayed 
that  it  might  be  adjudged  to  be  no  protection  to  them. 

The  complaints  contained  another  prayer  for  other  general 
relief,  and  claimed  that  the  plaintiffs  be  paid  the  whole  of  their 
judgments  and  interest. 

The  causes  came  on  for  trial  before  Mr.  Justice  Allen,  who 
refused  to  permit  the  plaintiffs  to  try  their  cases,  saying  he 
took  their  facts,  as  averred  in  the  complaints,  to  be  true,  and 
dismissed  the  complaints.  The  plaintiffs  appealed. 

Dennis  MbMahon^  for  the  appellants. — I.  The  court  below 
had  no  right  to  dismiss  the  plaintiffs'  complaints  on  the  open- 
ing of  the  counsel.  The  court  below  had  no  right  to  refuse  to 
allow  to  the  counsel  for  the  present  appellants  the  right  to  in- 
troduce proofs  in  support  of  his  case.  (See  Graham  on  New 
Trials,  682  ;  Belmore  a.  Caldwell,  2  Bito,  76.) 

II.  The  court  below  should  have  granted  the  motion  made 
by  the  counsel  for  the  appellants,  for  judgment  on  the  plead- 
ings. His  refusal  to  do  so  was  error.  These  facts  were  con- 
ceded by  the  pleadings  :  1.  The  existence  and  bonajides  of  the 
plaintiffs'  claims,  as  such,  against  the  limited  partnership  of 
John  Meads,  Jr. ;  recovery  of  judgments  thereon  ;  issuing  and 
return  of  execution.  2.  That  the  firm  of  John  Meads,  Jr.,  was 
insolvent.  3.  That  it  had  made  an  assignment  to  the  defend- 
ants, for  the  general  benefit  of  creditors,  and  the  defendants 
had  assumed  the  trust.  4.  That  the  assignees  had  express  re- 
corded notice  of  the  plaintiffs  being  creditors  of  the  limited 
partnership,  and  recognized  their  claims.  That  the  plaintiffs 
demanded  payment  of  their  dividend  while  the  trust  was  con- 
fessedly unclosed,  and  just  before  the  commencement  of  this 
suit.  5.  That  the  assignees  did  not,  on  the  distribution  before 
the  referee  Edwards,  appear  and  represent  these  plaintiffs' 
claims  and  interpose  them  ;  nor  did  they  give  any  notice  to 
the  plaintiffs  of  the  suit.  6.  That  a  dividend  was  actually  made 
of  over  60  per  cent,  to  the  creditors  on  such  distribution.  We 
respectfully  submit,  on  the  foregoing  conceded  facts,  that  the 
plaintiffs  are  entitled  to  judgment.  By  the  assignment  and  by 
force  of  the  statute,  the  property  and  assets  of  the  limited 
partnership  of  John  Meads,  Jr.,  were  to  have  been  distributed 
equally  among  the  creditors.  The  liability  thus  fixed,  could 
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not  be  evaded  by  any  judicial  proceedings  short  of  one  in 
which  the  present  plaintiffs  were  directly  made  parties,  and 
the  assignees  were  plaintiffs.  The  assignees,  under  every  con- 
tingency, were  bound  to  account  to  the  creditors  t'«r  tlu-ir 
proper  dividend.  (Mills  a.  Argall,  6  Paige,  577 ;  S.  P.,  Rus- 
sell a.  Lasher,  4  Barb.,  232  ;  Bell  a.  Holford,  1  Duer,  58 ; 
Sheldon  a.  Smith,  28  Barb.,  593.)  In  the  case  of  Dt-xti-r 
Reynolds  a.  The  Assignees,  it  was  the  duty  of  the  assignees  to 
have  presented  their  claims  and  asserted  the  rights  of  the 
present  plaintiffs,  who  were  cestuis  que  trust  under  that  nnrf|TV 
ment.  They  cannot,  by  their  silence,  suffer  a  creditor  thus  to 
be  defrauded,  unless  they  make  themselves  responsible.  (Bur- 
rill  on  Assignments,  503.)  The  suit  in  Albany  was  in  form  an 
adverse  suit  brought  against  them,  as  assignees,  to  settle  their 
trusts.  As  such,  the  duty  was  plain  on  the  assignees  to  guard 
their  trust,  and  the  interest  of  their  cestuis  que  trust.  (Wood 
a.  Burnham,  6  Paige,  513,  516 ;  Berrian  a.  McLane,  JJ»jf'/n., 
425.)  And  the  assignee  cannot  be  discharged,  gave  by  the 
consent  of  all  persons  interested  in  the  trust.  (Shepherd  a. 
McEvers,  4  Johns.  Ch.,  136 ;  Crugar  a.  Ilalliday,  11  Paige, 
314.)  In  the  settlement  of  that  trust,  the  assignees  represented 
as  well  the  creditors  as  the  assignor.  (Buck  a.  Pennybacker, 
4  Leight.,  5  ;  Johnson  a.  Caudage,  31  Maine,  28  ;  Pengree  a. 
Comstock,  18  Pickering,  46;  Griffin,  Ex'r  a.  McCaulay,  Adni'r, 
7  G-rattan,  476  ;  Berrian  a.  McLane,  Hoffm.,  421 ;  Wood  a. 
Burnham,  6  Paige,  513,  516.)  The  plaintiffs  had  evinced  their 
intention  to  come  in  under  the  assignment,  by  demanding  pay- 
ment of  the  assignees,  prior  to  these  proceedings.  In  a  volun- 
tary assignment  of  this  character,  the  creditor's  assent  to  come 
in  for  a  dividend  under  it  is  presumed.  (Halsey  a.  Whitney,  4 
Masan,  215.)  Creditors  may  also  evince  their  intention  to 
come  in  for  a  dividend,  by  giving  notice  to  trustees,  on  pre- 
senting their  claims  for  payment  or  dividend.  (Halsey  a.  Whit- 
ney, 4  Mason,  206,  214,  225  ;  Acton  a.  Woodgate,  2  Myl.  &  K, 
492 ;  BurriU  on  Assignments,  524 ;  Jewett  a.  Woodward,  1 
Edw.,  195.) 

III.  The  court  erred  in  dictating  to  the  counsel  for  the  ap- 
pellants how  to  proceed;  and  in  refusing  him  leave  to  prove 
the  issues  joined.     (Nearing  a.  Bell,  5  Hill,  291.) 

IV.  The  court  below  put  itself  in  this  dilemma :     1.  They 
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either  had  no  right  to  shut  off  the  appellants'  proof  in  the  way 
they  did,  by  assuming  the  facts  they  did  ;  or,  2.  They,  having 
assumed  the  facts  to  be  as  averred,  erred  in  the  legal  deduction 
therefrom. 

V.  Treating  the  facts  as  averred  in  the  complaint  to  be  true, 
as  assumed  by  the  court,  the  latter  erred  in  holding  that  the 
judgment  in  the  case  of  Reynolds  a.  Blodgett  &  Meads  was 
a  bar  to  these  actions.     The  facts  averred  and  assumed  to  be 
true,  proved  the  judgment  in  question  to  be  a  fraudulent  and 
collusive  judgment,  and  no  protection  to  the  assignees.     The 
collusive  nature  appeared  incontestably  from  the  facts  averred. 

VI.  A  bill  filed  by  a  creditor  to  compel  an  assignee  to  ac- 
count, is  different  in  principle,  also  in  practice,  from  a  bill  filed 
by  the  assignee,  against  all  the  creditors  of  the  estate  assigned, 
to  have  an  accounting  and  distribution,  for  his  own  protection. 
1.  In  the  former  case  the  assignee  is  not  a  volunteer;  he  is 
brought  into  court.     His  duty  then  is  plain  ;  he  is  a  trustee  for 
all  the  creditors,  and  they  are  his  cestuis  que  trust.     2.  In  the 
latter  case,  if  he  in  good  faith  files  a  bill  to  have  a  distribution, 
makes  as  parties  all  the  creditors  whom  he  knows,  he  might, 
possibly,  be  protected  by  a  judgment  founded  on  proceedings 
and  a  publication  like  the  present. 

VII.  The  court  below  erred  in  holding  the  judgment  rendered 
in  the  Reynolds  suit  a  bar  to  the  plaintiffs'  claims.     The  plain- 
tiffs did  not  recognize  that  judgment  or  any  of  the  proceedings 
thereunder,  nor  did  they  seek  any  benefit  thereunder,  nor  did 
they  seek  to  impeach  it,  so  far  as  it  went.     The  plaintiffs  merely 
sought  the  performance  of  the  trust  voluntarily  assumed  by  the 
defendants,  and  charged  them  with  a  breach  of  their  trust.     It 
was  the  plaintiffs'  right  to  have  an  execution  of  that  trust.     To 
resist  successfully  the  plaintiffs'  claims,  the  defendants,  the  as- 
signees, were  bound  to  show  the  judgment  was  in  fact  a  bar. 
This  they  failed  to  do,  for  no  court  has  any  power  to  dispose  of 
a  man's  rights  or  property,  without  he  is  a  party,  served  with 
process  or  voluntarily  appearing.     The  assignees,  not  having 
performed  their  duty  in  asserting  the  claims  of  the  plaintiffs  in 
that  proceeding,  cannot  claim  any  protection  therefrom.    (Dob- 
son  a.  Pierce,  12  N.  Y.,  156;  De  Caters  a.  Le  Ray,  2  Paige, 
490.) 

VIII.  The  court  below  should  have  sent  the  cases  over  to 
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add  parties,  in  case  it  thought  all  of  the  parties  were  not  before 
them.  They  have  no  power  to  dismiss  a  case  for  want  of  par- 
ties, unless  an  issue  to  that  effect  is  set  up  in  the  defendant's 
answer,  which  was  not  done  in  this  case.  (2  DanieTs  Ch.,  858 ; 
David  a.  Frowd,  1  Myl.  &  K.,  200 ;  Gillespie  a.  Alexander,  3 
JRuss,  130 ;  Sawyer  a.  Burchmore,  1  Keen,  391.) 

James  B.  Brinsmade,  for  the  respondents. — I.  This  must  be 
an  action  for  an  accounting,  or  an  action  on  the  case  for  damages. 
It  is  doubtful  which  the  plaintiff  thinks  it.  He  claims  an  account- 
ing, and  also  claims  that  he  recover  his  debt  of  the  defendants. 

II.  If  it  be  treated  as  an  action  for  an  accounting,  it  cannot 
be  maintained,  for  it  is  not  brought  for  the  benefit  of  all  the 
creditors. 

III.  Had   the  complaint    alleged   the  proceedings   in    the 
Reynolds  suit,  it  would  have  been  clear  on  its  face  that  it  was 
not  good,  for  the  further  reason  that  the  subject-matter  of  the 
action  was  res  adjudicata.    The  former  suit  was  brought  by 
Reynolds  for  himself  and  the  other  creditors ;  and  the  order  of 
the  court,  specifying  how  they  should  be  brought  in,  being  car- 
ried into  effect,  these  plaintiffs  became  parties  to  the  Reynolds 
suit,  and  are  bound  by  its  result.     The  moment  the  plaintiffs, 
by  introducing  the  judgment-roll  in  the  Reynolds  suit,  supplied 
all  that  was  wanting  in  the  complaint  to  show  that  the  action 
could  not  be  maintained,  the  judge  was  right  in  dismissing 
the  complaint.  (Thompson  a.  Brown,  4  Johns.  Ch.,  619 ;  Brooks 
a.  Gibbons,  4  Paige,  374 ;  Wilder  a.  Keeler,  3  2b.,  164 ;  I  .- 
berts  a.  Wood,  11.,  518  ;  Innesa.  Lansing,  7  Ib.,  583;  McKenzie 
a.  L'Amoureux,  11  Barb.,  516  ;  Story" 8  Ej.  Jur.,  530,  §  549  ; 
Code,  §  119  ;  Van  Santv.  Eq.  Pr.,  77,  78.) 

1Y.  If  the  action  is  to  be  treated,  in  spite  of  the  summons, 
the  demand  for  relief,  and  of  the  fact  that  the  plaintiffs  de- 
manded their  distributive  share,  as  an  action  on  the  case  for 
damages,  it  cannot  be  maintained,  because  they  do  not  allege 
any  damage  whatever. 

Y.  Plaintiffs  have  mistaken  their  remedy.  They  should  ap- 
ply, in  the  Reynolds  suit,  to  have  the  judgment  opened.  (Brooks 
a.  Gibbons,  4  Paige,  374.) 

SUTHERLAND,  P.  J.— The  learned  judge  who  dismissed  the 
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complaints  in  these  cases  at  special  term,  must  be  deemed,  in 
doing  so,  to  have  assumed  that  the  allegations  of  the  complaint, 
if  true,  showed  that  the  defendants  had  been  guilty  of  a  breach 
of  trust ;  that  they  had  knowingly  and  designedly,  under  the 
color  or  excuse  of  the  judgment  in  the  Reynolds  action,  suffered 
a  misapplication  of  the  trust-funds,  or  at  least  of  so  much  of  the 
trust-funds  as  the  plaintiffs  in  these  actions  were  entitled  to 
under  the  trust  created  by  the  assignment;  for  the  learned 
judge  dismissed  the  complaints  on  the  ground  that  the  judg- 
ment in  the  Reynolds  action  was  a  bar  to  these  actions,  and 
that  the  judgment  in  the  Reynolds  action  could  not  be  attacked 
in  these  actions,  to  which  Reynolds  was  not  a  party. 

A  breach  of  trust  in  equity  creates  a  debt  in  favor  of  the 
cestui  que  trust.  (Fonblanque's  Eq.,  bk.  2,  ch.  7,  §  1.  and  note 
5;  Yernon  a.  Yaudrey,  2  Barn.  Ch.,  280;  2  Atkyn,  119.) 

If  a  trustee  misapplies  the  funds  of  his  cestui  que  trust,  the 
latter  may  either  take  the  security  or  other  property  in  which 
the  funds  have  been  wrongfully  invested,  or  demand  payment 
of  the  trustee.  (Stores  Eq.,  §  1211 ;  Steele  a.  Babcock,  1 
Hill,  527.) 

In  case  of  a  misapplication  or  wrongful  disposition  of  trust- 
funds  by  the  trustee,  the  cestui  que  trust  may,  at  his  election, 
either  look  to  the  trustee  for  payment,  or  follow  the  trust-funds 
into  the  hands  of  any  party  or  parties  taking  them,  with  notice 
of  the  trust,  and  of  such  misapplication  or  wrongful  disposition. 

Either  of  these  remedies  would  be  in  equity.  It  is  not  clear 
that  there  is  any  remedy  at  law  against  a  trustee  for  a  breach 
of  trust.  (See  Fonblanque's  Eq.,  note  5",  above  cited.) 

The  judge  below  dismissed  the  complaints  in  these  actions,  on 
the  theory  that  the  actions  were  brought  to  set  aside  the  judg- 
ment in  the  Reynolds  action,  and  to  reach  the  trust-funds,  or  so 
much  thereof  as  the  plaintiffs  were  entitled  to,  in  the  hands  of 
the  parties  to  whom  it  had  been  distributed  under  color  of  that 
judgment.  He  was  no  doubt  led  to  take  this  view  of  the  ac- 
tions from  the  fact  that  the  complaints,  unnecessarily  and  im- 
properly anticipating  the  defence,  attack  the  judgment  in  the 
Reynolds  action.  If  the  complaints  had  not  noticed  the  Rey- 
nolds action,  or  the  proceedings  and  judgment  in  it,  but  had 
simply  called  upon  the  defendants  to  account  for  and  pay  over 
the  dividends  to  which  the  plaintiffs  were  entitled,  when  on 
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the  trial  the  defendants  came  to  set  up  the  judgment  in  the 
Reynolds  action  as  a  defence,  I  do  not  doubt  that  the  judge 
would  then  have  permitted  the  plaintiifs  to  prove  the  facts 
stated  in  tjie  complaint,  to  show  that  that  judgment  was  ob- 
tained by  collusion,  and  was  at  least  constructively  fraudulent. 

A  breach  of  trust  is  a  wrong,  and  a  constructive  fraud  upon 
the  cestui  que  trust.  A  trustee  cannot  take  advantage  of  his 
own  wrong,  by  setting  up  his  own  breach  of  trust.  Hence,  we 
are  to  presume,  if  the  judge  below  had  looked  upon  these  ac- 
tions simply  as  actions  to  compel  the  defendants  to  account  as 
trustees,  and  to  pay  to  the  plaintiffs  the  dividends  or  propor- 
tions of  the  trust-funds  to  which  they  were  entitled,  that  upon 
the  defendants'  showing  on  the  trial  that  the  trust-funds  had 
been  distributed  or  disposed  of,  by  or  under  the  judgment  in 
the  Reynolds  action,  the  plaintiffs  would  have  been  permitted 
to  show  that  that  judgment  was  obtained  or  suffered  by  collu- 
sion, and  under  circumstances  which  showed  that  such  distri- 
bution or  disposition  of  the  trust-funds,  as  to  the  plaintiffs,  was 
a  breach  of  trust. 

It  is  plain  that  these  actions  should  be  looked  upon  simply 
as  actions  calling  upon  the  trustees  to  account  and  pay  over. 

The  unnecessary  and  premature  allegations  in  the  complaints, 
as  to  the  Reynolds  action,  and  judgment  on  it,  do  not  alter  the 
character  of  the  actions,  and  should  not  prevent  the  plaintiffs 
obtaining  the  relief  they  ask  for. 

It  is  true,  there  was  no  necessity  for  more  than  one  action. 
The  plaintiff*  might  have  joined  in  bringing  an  action  ;  or  either 
Iverr  «fe  Morgan,  or  "Wilson,  might  have  brought  an  action  in 
the  name  of  themselves,  or  himself,  and  all  other  creditors  simi- 
larly situated. 

But  the  complaints  were  not  dismissed  for  any  defect  in  their 
frame,  or  of  parties  plaintiff.  And  probably  any  such  defect 
was  no  ground  for  dismissal. 

My  conclusion  is,  that  the  judgments  appealed  from  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the 
events  of  the  actions. 

INGEAHAM,  J.,  concurred. 
CLERKE,  J.,  expressed  no  opinion. 

VOL.  XVI.— 10 
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Supreme  Court,  First  District ;  General  Term,  May,  1863. 

PROMISSORY  NOTE. — BONA-FIDE  HOLDEE. — PRESUMPTION  FROM 
POSSESSION. — NEW  TRIAL. 

Upon  an  issue  involving  plaintiffs  title  to  a  note  in  suit,  the  plaintiff  is  entitled 
to  have  the  jury  instructed  that  the  holder  of  a  negotiable  promissory  note, 
who  produces  it  upon  the  trial,  is  presumed  to  be  a  bona-fide  holder,  and  that 
the  burden  of  proof  in  this  respect  is  upon  the  defendant. 

The  court  at  special  term  has  authority  to  grant  new  trials  for  errors  in  law,  com- 
mitted by  a  judge  at  circuit. 

Where  the  presumption  of  law  is  in  favor  of  one  party,  it  is  error  to  refuse  so  to 
charge,  although  the  adverse  party  has  already  introduced  evidence  sufficient 
to  sustain  a  verdict  overthrowing  such  presumption. 

Appeal  from  an  order  granting  a  new  trial. 

This  action  was  by  Caleb  N.  Potter  against  Demetrius  M. 
Chadsey,  James  R.  Craig,  and  James  H.  Leeds,  upon  a  prom- 
issory note  of  $3,000,  made  by  Chadsey,  and  indorsed  by  Craig 
and  Leeds  separately.  The  defendants  answered  separately : 
Chadsey  denied  all  the  allegations  in  the  complaint  except  the 
making  of  the  note,  and  set  up  usury  as  a  defence ;  Craig  set 
up  usury,  and  denied  any  transfer  of  the  note  by  himself,  and 
denied  that  the  plaintiff  was  a  lona-fide  holder  of  the  note ; ' 
Leeds  put  in  a  general  denial.  The  case  was  tried  before  Mr. 
Justice  Leonard  and  a  jury.  The  plaintiff  proved  the  note  and 
protest,  .and  notice  to  the  indorsers,  and  read  the  same  in  evi- 
dence, and  the  amount  of  interest,  and  rested.  The  rest  of  the 
trial  was  occupied  on  the  part  of  the  defendants  Chadsey  and 
Craig,  in  attempting  to  establish  the  usury  alleged  in  their  an- 
swers, and  on  the  part  of  the  plaintiff  in  rebutting  such  allega- 
tions. The  defendant  Leeds  offered  no  evidence  whatever  to 
rebut  the  plaintiff's  case.  The  evidence  on  part  of  defendant 
tended  to  show  that  the  note  was  made  to  raise  money  on,  and 
that  the  defendant  Craig  was  an  accommodation  indorser.  The 
plaintiff,  in  reply  to  the  evidence,  offered  to  prove  that  the  in- 
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dorser  Craig  was  fully  indemnified  and  secured.  This  was  ob- 
jected to  by  both  counsel  for  defendants,  and  the  objection 
sustained  by  the  court,  and  decision  excepted  to  by  plaintiffs 
counsel. 

The  judge,  in  charging  the  jury,  dwelt  upon  the  question  of 
the  plaintiff  in  this  case  being  the  owner  and  holder  of  the  note 
in  question,  and  as  to  his  being  the  lona-fide  holder  of  such 
note,  using  the  following  language :  "  You  must  believe  that 
this  plaintiff  is  actually  the  holder  and  owner  of  this  note  in 
good  faith,  or  else  he  is  not  entitled  to  recover  at  all.  If  you 
believe  he  merely  holds  this  note  to  carry  out  Leeds'  purpose, 
or  to  serve  Leeds'  purpose,  then  he  is  not  entitled  to  recover 
at  all." 

In  reference  to  this  portion  of  the  charge,  the  counsel  for 
the  plaintiff  requested  the  judge  to  charge  the  jury — 

1.  That  the  legal  presumption  is,  that  the  plaintiff  is  a  lona- 
fide  holder  of  the  note  in  suit. 

2.  That  the  legal  presumption  is,  that  plaintiff  obtained  the 
note  before  due,  for  a  valuable  consideration,  and  that  the 
burden  of  proof  is  on  the  defendants  to  show  that  plaintiff  is 
not  a  lona-fide  holder  of  the  note. 

The  court  refused  to  charge  either  of  the  above  propositions, 
and  plaintiff  excepted.  The  jury  rendered  a  verdict  for  all 
the  defendants.  The  plaintiff  made  a  case  and  exceptions,  and 
moved  at  special  term  for  a  new  trial ;  upon  which  the  follow- 
ing decision  was  rendered : 

MASON,  J. — I  cannot  but  think  that  the  plaintiff  was  entitled 
to  the  requests  which  he  submitted  to  the  jury.  As  I  under- 
stand the  second  request  to  charge,  whatever  may  be  said  of 
the  first,  it  was  nothing  more  "or  less  than  a  request  to  state  tbe 
strictly  legal  proposition  to  the  jury,  that  the  holder  of  a  ne- 
gotiable promissory  note,  who  produces  it  upon  the  trial,  is  pre- 
sumed in  law  a  lona-fide  holder,  and  that  in  such  cases  the 
onus  is  on  the  defendants  to  show  that  the  plaintiff  is  not  a 
lona-fide  holder.  This  the  judge  should  have  charged.  (1  Den., 
367  ;  3  Johns.  Cos.,  5,  259  ;  6  IliU,  338 ;  8  Wend.,  600  ;  5 
Mass.,  399  ;  7  Paige,  611,  629.)  The  judge  had  just  told 
jury,  in  his  charge, 'that  unless  they  find  that  the  plaintiff  was 
actually  the  holder  and  owner  of  this  note  in  good  faith,  he  was 
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not  entitled  to  recover  at  all.  'Now  the  jury  may  have  thought 
that  the  plaintiff,  in  the  first  instance,  was  bound  to  prove  him- 
self a  bona-fide  holder.  The  request  to  charge  was  not  granted. 

Upon  all  the  evidence  in  the  case  the  legal  presumption  is, 
that  the  plaintiff  is  a  bona-fide  holder. 

There  must  be  a  new  trial  for  the  refusal  of  the  judge  to 
charge  as  requested. 

The  defendants  Chadsey  and  Craig  appealed  to  the  general 
term,  from  the  order  entered  pursuant  to  the  foregoing  opinion. 

James  W.  Culver,  for  the  appellants. — I.  The  application  for 
a  new  trial  at  special  term,  is  a  mere  application  to  set  aside 
the  verdict  as  against  evidence  ;  no  other  question  can  there  be 
discussed,  except  the  question  of  fact  whether  the  verdict  is 
against  evidence  or  not.  (Code,  §§  265,  268,  348,  349.)  The 
scheme  of  the  Code,  as  shown  by -all  the  provisions,  is,  that  all 
questions  which  are  decided  by  a  single  judge  at  circuit  or 
special  term,  should  not  be  reviewed  by  another  single  judge, 
but  only  by  an  appeal  to  the  general  term.  This  order  having 
been  made  in  violation  of  this  practice  should  be  set  aside,  and 
the  defendants  be  allowed  to  enter  judgment  on  the  verdict, 
and  the  plaintiff,  by  appeal  from  such  judgment,  bring  reg- 
ularly before  the  court  the  question  of  law  decided  at  the 
circuit. 

II.  It  had  been  clearly  shown  as  a  fact  that  the  note  in  suit 
was   indorsed  by  Craig   to   accommodate  Chadsey,  and  was 
pledged  to  Boyer  (or  Leeds)  for  $1,000  first,  arffl  then  $300, 
and  by  Boyer  or  Leeds  diverted  under  such  circumstances  as 
amounted  to  an   unlawful  conversion  of  the  note.      ("Wilson 
a.  Little,  2  N.  Y.,  443;   Brown  a.  Hawkins,  4  Barb.,  491; 
"Wheeler  a.  Newbold,  16  N.  Y.,  392  ;  Stevens  a.  Marsh,  4  Den., 
227.)     Under  such  circumstances,  the  plaintiff  was  not  to  be 
presumed  a  bona-fide  holder  of  the  note,  but  was  bound  to 
prove  himself  to  be  a  purchaser  without  notice  for  value  be- 
fore the  note  became  due.    He  could  not  recover,  independent 
even  of  the  defence  of  usury,  without  thus  proving.     (Case  a. 
Mechanics'  Banking  Association,  4  N.  Y.,  166  ;  1  Abbotts'  Di- 
gest, 468,  §  476  ;  Simpson  a.  Day,  1  N.  Y.  Leg.  Obs.,  46.) 

III.  The  request  was  to  charge  the  jury,  in  view  of  the  evi- 


NEW  YORK.  HO 


Potter  a.  Chad*ey. 


dence  in  the  case  at  bar,  and  not  a  hypothetical  case,  and  the 
refusal  was  clearly  right. 

IV.  If  the  party  desires  a  charge  upon  a  hypothetical  case 
(if  ever  entitled  to  such  a  charge),  he  must  clearly  and  distinctly 
make  and  define  precisely  what  facts  he  assumes,  and  request 
the  law  he  wishes  the  judge  to  charge.     (Doughty  a.  Ila&sc,  3 
Den.,  594 ;  1  N.  Y.,  79.) 

V.  The  note  was  for  $3,000.    Potter,  the  plaintiff,  or  Joseph 
L.  Potter,  paid  $2,000  cash,  and  discharged  an  old  debt  for 
$900.     This  was  the  only  consideration  paid  for  the  $3,000 
note.     1.  Now,  in  any  event,  the  plaintiff  was  not  a  bona-fide 
holder  of  the  note  to  any  extent,  except  what  he  had  actually 
paid  ($2,000),  the  note  having  been  unlawfully  diverted.    (Bay 
a.  Coddington,  20  John*.,  637  ;   Vallett  a.  Parker,  6  Wend., 
615 ;  Stalker  a.  McDonald,  6  Hill,  93 ;  Spear  a.  Noyea,  6  Barb., 
445 ;  Martin  a.  Rogers,  14  Wend.,  581 ;  Clerk  a.  Phillips,  21 
Sow.  Pr.,  87  ;  Duncan  a.  Jasper,  lb.,  344  ;  Cardnell  a.  Hills, 
23  Ib.,  281.)     2.  And  this  being  so,  the  judge  was  not  at  liber- 
ty, under  the  evidence,  to  charge  as  requested;  and  as  the  case 
stands  on  the  undisputed  evidence,  the  plaintiff  would  only  be 
entitled  to  $2,000  and  interest, 

VI.  The  question  whether  the  plaintiff  owned  the  note,  was 
clearly  for  the  jury;  and,  under  the  evidence,  the  judge  could 
not  legally  charge  as  plaintiff  requested,  because  evidence  had 
been  given    showing  how  the  note  had  been  negotiated  by 
Leeds,  and  there  was  no  further  propriety  for  presumption :  the 
facts  appeared  and  must  govern. 

Heroey  Sheldon,  for  the  respondent.— I.  The  judge  at  circuit 
erred  in  refusing  to  charge  as  requested ;  the  request  became 
peculiarly  necessary,  from  the  language  of  the  charge,  which 
left  the  jury  to  guess  out  any  state  of  matters  they  chose,  with- 
out the  restraint  which  the  law  necessarily  placed  on  tho  case. 
The  plaintiff  was  entitled  to  have  the  jury  instructed  as  to  his 
rights,  arising  from  the  legal  presumption  based  on  his  posses- 
sion of  the  paper,  to  rebut  the  effect  of  the  charge,  as  well  as  to 
inform  the  jury  of  the  law  in  that  respect.  Nelson  a.  Cowing 
(6  Hill,  336)  states  the  law,  as  it  now  is,  definitely.  The  au- 
thorities cited  by  MASON,  J.,  are  also  conclusive  on  this  point. 

II.  The  fact  that  the  verdict  was  general  for  the  defendants 
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shows  that  the  jury  rendered  the  verdict  on  this  very  question 
of  title  to  the  note,  and  not  on  the  defence  of  usury  set  up  by 
Chadsey  and  Craig,  and  the  only  defence  litigated  on  the  trial. 
The  answer  of  Leeds  does  not  set  up  any  defence  of  usury,  yet 
the  verdict  is  for  him  as  well  as  the  other  defendants.  There 
certainly  was  nothing  in  the  case  which  would  sustain  a  verdict 
in  favor  of  Leeds. 

III.  The  offer  to  prove  that  the  defendant  Craig  was  fully  in- 
demnified and  secured  for  indorsing  the  note  in  suit,  was  im- 
properly rejected  by  the  court.     The  answer  of  Craig  alleges 
that  the  note  was  made  to  raise  money,  and  was  indorsed  by 
him,  Craig,  solely  for  the  accommodation  of  Chadsey.    The 
evidence  offered  was  proper  to  rebut  the  allegation  in  the  an- 
swer, and  also  as  showing  the  situation  of  the  indorser  in  refer- 
ence to  the  paper  in  suit. 

IV.  The  verdict  might  properly  be  set  aside  as  against  the 
weight  of  evidence. 

MULLIN,  J. — The  proposition  is  so  well  settled  by  authority 
that  it  is  a  presumption  of  law  that  the  holder  of  a  negotiable 
note,  is  a  holder  bona-fide,  for  value  paid,  and  that  it  was  ob- 
tained by  him  before  maturity,  that  it  is  elementary  in  the  law  of 
bills  of  exchange  and  promissory  notes. 

It  was  the  right  of  the  plaintiff  to  call  upon  the  judge  so  to 
charge,  and  it  was  the  duty  of  the  judge  to  charge.  In  this 
case  the  judge  was  caled  on  so  to  charge,  and  he  refused.  For 
this  error  Justice  Mason  granted  a  new  trial,  and,  as  I  think, 
very  properly. 

I  do  not  understand  the  defendants'  counsel  to  dispute  the 
correctness  of  the  legal  proposition  above  stated ;  but  he  insists 
that  no  such  proposition  could  be  put  forth  after  the  evidence 
on  the  part  of  the  defence  was  in,  which  showed,  or  tended  to 
show,  that  the  plaintiff  was  not  a  bona-fide  holder  for  value 
paid;  that  in  this  case,  if  the  judge  had  so  charged,  it  would 
have  been  equivalent  to  saying  to  the  jury  that  notwith- 
standing the  evidence  on  the  part  of  the  defence,  the  pre- 
sumption of  law  still  was,  that  plaintiff  was  a  bona-f.de  holder 
for  value,  &c. 

If  the  counsel  is  right  in  his  construction  of  the  request,  and 
a  charge  given  in  conformity  to  it,  it  is  quite  clear  that  no 
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such  proposition  could  ever  be  laid  before  the  jury  by  the 
court. 

It  could  only  be  put  forth  in  the  charge, — the  charge  is  given 
after  all  the  evidence  is  in, — and  hence,  according  to  the  con- 
struction of  the  plaintiff,  the  jury  could  not  be  told  that  the 
law  indulged  in  any  presumption  in  favor  of  the  plaintiff. 

The  difficulty  is,  the  defendants'  counsel  misconceives  the 
request.  It  was  not  a  request  to  charge  that  the  law  pre- 
sumed the  existence  of  the  facts  stated  in  the  offer,  notwith- 
standing the  defendants'  proof ;  but  it  was,  that  in  the  absence 
of  proof,  the  law  indulged  in  the  presumptions  referred  to,  and 
thereby  cast  on  the  defendants  the  burden  of  disproving  the 
facts  so  presumed.  And  it  was  the  duty  of  the  jury  to  ex- 
amine the  evidence  in  view  of  this  legal  presumption. 

The  learned  judge  who  tried  the  cause  was  bound  so  to  con- 
strue the  offer,  and  to  charge  in  conformity  to  it. 

The'  order  of  the  special  term  should  be  affirmed,  with  $10 
costs. 

SUTHERLAND,  P.  J.,  concurred. 

CLERKE,  J. — The  defendants'  counsel  insists  that  a  justice  at 
special  term  cannot  review  the  rulings  on  questions  of  law 
made  by  a  justice  at  circuit,  and  that  the  only  application  rel- 
ative to  the  trial,  which  he  can  entertain,  is  a  motion  for  a 
new  trial,  on  the  ground  that  the  verdict  is  against  the  weight 
of  evidence,  or  on  the  ground  of  excessive  damages  or  nuwljr 
discovered  evidence.  On  any  other  supposition,  the  special 
term  sits  as  a  court,  to  which  there  is,  in  effect,  an  appi-al  from 
the  circuit,  as  there  is  from  the  special  term  to  the  guiierel 
term,  which  seems  to  be  contrary  to  the  whole  scheme  of  our 
present  system.  But,  anomalous  as  it  appears,  sections  8 
265,  recognize  and  allow  this  practice.  They  allow  motions  for 
a  new  trial  to  be  made  on  a  case  or  exceptions,  as  well  as  on 
the  ground  of  insufficient  evidence  or  excessive  damages.  It  is 
another  question,  whether  the  justice  at  the  circuit  or  the  jus- 
tice at  the  special  term  was  right. 

The  complaint  was  on  a  note  made  by  the  defendant  Chad- 
sey, to  the  order  of  defendant  Craig  for  $3,000,  and  also  against 
Craig  and  Leeds  as  indorsers.  The  answers  of  defendants  are 
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separate ;  Chadsey  denying  all  the  allegations  except  making 
the  note,  and  setting  up  usury.  Craig  also  sets  up  usury,  and 
alleges  that  the  note  is  an  accommodation-note,  and  denies  that 
the  plaintiff  is  a  ~bona-fide  holder.  Defendant  Leeds  puts  in  a 
general  denial.  Chadsey  and  Craig  only  defended  at  the  trial ; 
Leeds  appearing  as  a  witness  for  the  plaintiff. 

The  defendants  Chadsey  and  Craig  adduced  evidence  tending 
to  establish  the  usury  alleged  in  their  answers;  and  the  plain- 
tiff adduced  evidence  to  rebut  this  allegation.  The  evidence 
also  tended  to  show  that  the  note  was  made  for  the  purpose  of 
raising  money,  and  that  the  defendant  Craig  was  an  accommo- 
dation indorser..  The  plaintiff,  in  reply  to  the  evidence,  offered 
to  prove  that  the  indorser  Craig  was  fully  indemnified  and 
secured.  This  was  objected  to  by  the  counsel  for  defendants, 
and  the  objection  sustained  by  the  court,  arid  the  decision  ex- 
cepted  to  by  the  plaintiff's  counsel. 

The  justice  in  his  charge  told  the  jury  "they  must  believe 
that  the  plaintiff  is  actually  the  holder  and  owner  of  the  note 
in  good  faith,  or  else  he  is  not  entitled  to  recover.  If  they 
believed  he  merely  holds  this  note  to  carry  out  Leeds'  purpose, 
then  he  is  not  entitled  to  recover  at  all." 

The  counsel  for  the  plaintiff  in  reference  to  this  part  of  the 
charge,  asked  the  justice  to  charge, — 

1.  That  the  legal  presumption  is,  that  the  plaintiff  is  a  bona- 
fide  holder  of  the  note  in  suit. 

2.  That  the  legal  presumption  is,  that  the  plaintiff  obtained 
the  note  before  due,  for  a  valuable  consideration,  and  that  the 
burden  of  proof  is  on  the  defendants  to  show  that  the  plaintiff 
is  not  a  lona-fide  holder  of  the  note. 

I  scarcely  think  that  the  first  request  could  have  %been  com- 
plied with  in  the  precise  terms  in  which  it  was  made.  Un- 
doubtedly, every  holder  of  a  note  is  presumed  to  be  a  lona-jide 
holder  until  the  contrary  be  shown.  But,  although  evidence 
was  adduced  to  impeach  the  good  faith  of  the  plaintiff,  the 
court  is  asked  to  charge  that  he  is  to  be  presumed  to  be  a  lona- 
fide  holder.  Evidence  having  been  adduced  on  both  sides,' the 
jury  were  to  determine  this  question  from  that  evidence  alone. 
The  doctrine  of  presumption  became  inapplicable.  The  re- 
quest seeks  for  the  utterance  of  a  naked  abstract  proposition. 

With  regard  to  the  second  request,  if  the  latter  part  of  it  was 
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requested  to  be  charged  separately,  namely,  that  the  burden  of 
proof  is  on  the  defendants  to  show  that  the  plaintiff  is  not  a 
lona-fide  holder  of  the  note,  it  would  be  proper;  but  as  this,  and 
the  position  that  the  legal  presumption  is,  that  the  plaintiff  ob- 
tained the  note  before  due  for  a  valuable  consideration,  consti- 
tuted one  request,  I  am  inclined  to  think  the  court  was  not 
bound  to  charge  in  the  manner  requested.  The  jury  had  nothing 
further  to  do  with  presumptions,  when  direct  and  positive  evi- 
dence on  the  points  in  controversy  was  presented  to  them.  On 
this  alone  were  the  issues  in  this  case  to  be  determined. 

The  order  of  the  special  term  should  be  set  aside,  without 
costs  of  appeal  to  either  party. 

Order  affirmed. 


THE  UNITED  STATES  a.  VIETOR. 
Supreme  Court,  First  District;  At  Chambers,  May,  1863. 

INTERPLEADER. — RIGHT  OF  WRONGDOER  OR  VOLUNTEER. — STATE 
UNDER  INSURRECTIONARY  CONTROL. 

A  mere  volunteer,  who  by  his  own  wrong  has  interfered  against  one  claimant  for 
the  benefit  of  another,  is  not  entitled  to  an  interpleader  to  determine  be- 
tween the  right  of  such  claimant  and  his  own  principal. 

Thus,  a  person  sued  for  detaining  property  which  he  has  taken  under  hU  control 
for  the  protection  of  the  right  of  a  supposed  owner,  cannot  maintain  an  action 
to  require  the  person  from  whom  he  took  the  property,  and  such  supposed 
owner,  to  interplead  respecting  it. 

Although  a  State  of  the  Union  has  adopted  an  ord i nance  of  secession .  and  i*  under 
insurrectionary  control,  it  is  still  entitled  to  bring  suit  in  our  courts. 

Motion  to  vacate  an  injunction. 

This  was  an  action  of  interpleader  brought  by  the  United 
States  and  John  J.  Cisco  against  Theodore  Vietor  and  George 
F.  Duckwitz,  and  the  State  of  Texas.  The  injunction  restrained 
Vietor  and  Duckwitz  from  proceeding  in  an  action  which  they 
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had  brought  in  this  court  in  the  second  district  against  Cisco, 
for  damages  for  seizing  and  withholding  certain  negotiable 
bonds  of  the  United  States,  known  as  Texas  Indemnity  Bonds. 
The  complaint  in  the  present  action  alleged  that  the  bonds  in 
question  were  a  part  of  the  school-fund  bonds  of  Texas ;  that  no 
authority  existed  to  dispose  of  them ;  that  they  were  without 
authority  and  feloniously  taken  from  the  treasury  of  the  State 
of  Texas,  and  disposed  of  for  some  illegal  or  inadequate  con- 
sideration, and  that  the  parties  obtaining  them  had  notice  of 
their  ownership. 

It  appeared  on  the  present  motion  that  Cisco,  who  was"  an  as- 
sistant treasurer  of  the  United  States,  received  the  bonds  from 
Vietor  &  Co.  for  inspection,  and  declined  to  return  them.  On 
the  present  motion  Vietor  &  Co.  asserted  title  to  the  bonds  as 
bona-fide  holders,  succeeding  to  the  right  of  one  Leopold  Dans 
of  Matamoras. 

The  motion  to  vacate  the  injunction  was  now  made  by  Yietor 
and  Duckwitz. 

The  State  of  Texas  had  adopted  an  ordinance  of  secession, 
and  was  at  the  time  of  this  motion  under  insurrectionary  con- 
trol, and  not  represented  before  the  court. 

Benjamin  D.  Silliman,  for  the  motion. — I.  Yietor  &  Duck- 
witz (through  Dans  of  Mexico)  are  holders  of  negotiable  paper, 
taken  in  the  usual  course  of  business,  before  its  maturity,  for  a 
valuable  consideration.  1.  The  plaintiffs  do  not  charge  knowl- 
edge by  Yietor  &  Duckwitz,  or  Dans,  that  the  bonds  had  been 
stolen.  2.  Such  transfer  before  maturity  carries  no  suspicion 
on  the  face  of  it,  and  the  holder  is  not  bound  to  inquire  into 
any  circumstances  existing  between  the  assignor  and  any  of  the 
previous  parties.  (In  Nelson  a.  Cowing,  6  Hill,  339 ;  Brown  a. 
Davies,  3  T.  R.,  80 ;  O'Keefe  a.  Dunn,  6  Taunt.,  305.)  Hence, 
should  the  paper  be  in  fact  affected  with  fraud  in  its  inception, 
but  transferred  in  the  usual  course  of  business,  &c.,  without 
notice  of  the  fraud,  it  cannot  be  impeached  by  the  maker. 
(Bay  a.  Coddington,  5  Johns.  £%.,  54  ;  S.  C.,  20  Johns.,  637  ; 
Story  a.  American  Life  Ins.  Co.,  11  Paige,  635  ;  Stalker  a. 
McDonald,  6  Hill,  93  ;  WillarcTs  Eq.  Jur.,  359.) 

II.  But  independently  of  this  rule  as  to  negotiable  paper, 
Cisco,  instead  of  being  an  innocent  stakeholder,  has  seen  tit  to 
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court  the  dilemma  which  he  asserts  to  exist ;  and  baa  ;. 
the  right  to  take  and  withhold  the  bonds  from  us.  1.  Suppose 
the  bonds  had  been  stolen  from  Texas.  By  what  right  should 
he  interfere  in  the  matter?  He  was  not  the  officer  of  Texas. 
He  was  not  owner  of  the  bonds,  nor  entitled  to  their  eiistmlv. 
He  was  a  trespasser  in  any  view  of  the  case.  2.  What  had  the 
United  States  to  do  with  it?  We  had  not  called  on  the  United 
States  to  pay  them.  The  debtor  on  a  bill,  of  all  men  in  the 
world,  is  (until  it  is  paid)  not  the  one  to  claim  its  possession. 
Possession  would  imply  its  payment. 

III.  The  interpleader  in  this  case  cannot  be  maintained,  and, 
if  not,  the  injunction  must  fall.     1.  If  there  had  been  any  basis 
for  an  interpleading,  Mr.  Cisco  should  have  brought  in  the 
United  States  and  Texas  (under  section  122  of  the  Code)  as  de- 
fendants in  the  suit  brought  by  Victor  &  Co.  against  him.    An 
interpleader  is  not  proper  where  a  suit  already  exists,  in  which 
the  other  parties  may  be  brought  in  under  that  section.  (Cham- 
berlain a.  O'Conor,  1  E.  D.  Smith,  665  ;  S.  CM  8  How.  Pr., 
45  ;  Beck  a.  Stephani,  9  lb.,  197.)    The  very  object  of  injunc- 
tion in  interpleaders  is  to  prevent  multiplicity  of  suits.     (  WU~ 
lard's  Eq.  Jur.,  344.)     2.  Section  245  of  the  Code,  subd.  5, 
would  also  furnish  a  remedy  without  another  suit.     3.  The 
courts  as  a  general  rule  will  not,  by  injunction,  stay  suits  in 
the  same  court. 

IV.  1.  Bills  of  interpleader  ought  not  to  be  encouraged, 
and   they  should    never    be  brought  except  in   cases  where 
the  plaintiff  can  in  no   other  way  be  protected  from  an  un- 
just litigation  in  which  he  has  no  interest.     (Bedell  a.  Hoff- 
man,  2  Paige,  199;    Willartfs  Eq.  Jur.,  323.)    2.  Full  re- 
lief can  be  had  at  common  law  in  the  court  where  onr  suit  is 
brought. 

V.  The  office  of  the  bill,  and  what  are  essential  to  it,  are 
well  settled.     ( WillarcTs  Eq.  Jur.,  313.)     It  can  only  bo  wlu-ix- 
claims  are  made  against  the  plaintiffs  by  both  the  defend 
(Bedell  a.  Hoffman,  2  Paige,  200 ;  Atkinson  a.  Manly,  1  Cow., 
703.)     It  must  be  when  the  plaintiff  has  incurred  no  indejH-u- 
dent  liability  to  either  defendant.     (Adam's  Ej.,  202.)     1.  The 
plaintiffs  must  seek  to  be  protected  against  claims  made  against 
them  by  both  defendants.     The  bill  does  not  p:vk-n<l  that  any 
claim  has  been  made  against  either  of  the  plaintiffs.     2.  The 
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plaintiffs  must  seek  to  be  protected  against  suits  by  the  defend- 
ants. No  claimant  can  bring  suit  against  the  United  States. 
3.  The  plaintiff  should  show  himself  to  be  indifferent  to  the 
claims  of  either  party  (Mariner  a.  Ell  wood,  11  Paige,  374  ; 
Oppenheim  a.  "Wolf,  3  Sandf.  Ch.,  571 ;  Newton  a.  Moody, 
7  Dow.,  582),  and  that  he  claims  no  beneficial  interest  in  the 
subject  of  the  controversy  (Atkinson  a.  Manly,  1  Cow.,  703  ; 
Anderson  a.  Wilkinson,  10  S.  &  M.,  601 ;  Moore  a.  Usher,  7  Sim., 
384;  Mitchell  a,  Hayne,  2  Sim.  &  Stu.,  63),  and  must  admit  a  title 
as  against  himself  in  all  the  defendants.  (Green  a.  Green,  1  Ire. 
Eq.,  229 ;  Anderson  a.  Wilkinson,  10  8.  (&  M.,  601.)  Now  plain- 
tiffs do  not  show  indifference  to  the  claims  of  either  party.  Cisco 
states  that  he  claimed  and  took  the  bonds  as  the  property  of 
Texas.  4.  He  must  not  be  a  wrongdoer,  or  in  default  as  to  either 
defendant.  (Shaw  a.  Coster,  8  Paige,  339  ;  Green  a.  Green,  1 
Ire.  Eq.,  229  ;  McGow  a.  Adams,  14  How.  Pr.,  461.)  The 
facts  shown  place  him  in  that  position.  5.  He  must  not  by  his 
own  act  have  placed  himself  in  the  position  to  be  sued.  (9  Bing., 
82  ;  Crawshow  a.  Thurston,  7  Sim.,  391 ;  2  Myl.  <&  Or.,  1 ; 
Pearson  a.  Garden,  4  Sim.,  218 ;  2  Rus.  &  M.,  606  ;  Paterni  a. 
Campbell,  3  Dow.  N.  S.,  397.)  Cisco  has  placed  himself  in  a 
position  to  be  sued.  6.  He  must  be  ignorant  of  the  rights  of 
the  adverse  claimants.  (Bell  a.  Hunt,  3  Barb.  Ch.,  391.)  He 
here  avers  the  ownership  of  the  bonds  by  Texas ;  has  claimed 
and  taken  them  as  the  property  of  Texas. 

YI.  1.  An  injunction  will  not  be  granted  on  information 
and  belief.  (Campbell  a.  Morgan,  7  Paige,  160  ;  Bank  of  Or- 
leans a.  Skinner,  9  Ib.,  305.)  2.  Injunction  should  be  granted 
only  where  the  rights  sought  to  be  protected  are  clear,  or  at 
least  free  from  reasonable  doubt.  (Snowden  a.  Noah,  Hopk., 
347.)  3.  Where  the  equity  of  the  bill  is  denied  by  the  defend- 
ant, the  injunction  falls  of  course.  (Falconer  a.  Ellis,  3  Sandf. 
Ch.,  731 ;  Perkins  a.  Warren,  6  How.  Pr.,  341.)  Here  the 
denial  of  the  equity  is  explicit. 

VII.  The  suit  enjoined  is  not  for  the  recovery  of  the  bonds, 
but  for  damages.     This  interpleader  suit  cannot  decide  our  right 
to  damages  against  Cisco.     (Patterson  a.  Perry,  6  Duer,  686  ; 
S.  C.,  14  How.  Pr.,  505  ;  City  Bank  a.  Bangs,  2  Paige,  570  ; 
Bender  a.  Sherwood,  15  How.  Pr.,  259.) 

VIII.  1.  On  what  principle  do  the  United  States  and  Cisco 
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join  in  this  bill?  On  what  ground,  then,  can  the  United  States 
enjoin  us  from  proceeding  in  a  suit  for  damages  against  Cisco? 
2.  Interpleader  is  only  for  safety  of  the  person  filing  the  bill. 
(Story's  Eq.  PL,  §  18.)  "What  is  the  peril  of  the  United 
States  ? 

IX.  If  either  Cisco  or  the  United  States  is  agent  of  Texas,  it 
cannot  claim  interpleader.  It  must  deliver  the  bills  to  Texas. 
(Story's  Eq.  Jur.,  §  296.) 

Augustus  F.  Smith,  opposed. — I.  Yietor  &  Co.,  after  abun- 
dant opportunity  to  communicate  with  their  principal,  fail  to 
make  a  case  that  entitles  them  to  the  position  of  bona-fide  holders 
of  the  bonds. 

II.  As  the  bonds  were  feloniously  misappropriated,  it  was 
the  duty  of  the  United  States  to  stop  them  wherever  found. 

1.  The  bonds  are  transferable  by  delivery,  and  are  negotiable. 
(\3N.  Y.,  624-5 ;  Delafield  a.  State  of  Illinois,  26  Wend.,  ±>i».) 

2.  The  government  cannot  be  considered  a  wrongdoer  where 
they  attempt  to  protect  interests  so  sacred.     (See  Constitution, 
art."  4,  §  4.) 

III.  The  only  cases  found,  which  contain  even  a  dictum,  to 
the  effect  that  a  wrongdoer  cannot  file  a  bill  of  interpleader, 
are  cases  where  the  sheriff  has  sought  to  interplead  the  plaintiff 
in  an  execution,  and  the  claimant  of  the  property.     1.  It  is  the 
general  policy  of  the  law  that  the  sheriff  shall  act  at  his  peril. 
2.  Moreover,  the  law  has  provided  for  the  sheriff  a  port  of  inter- 
pleader by  statute.  (Slingsby  a.  Boulton,  1  Ves.  <&  B.,  334.   See 
Cooper  a.  Sheriff  of  London,  1  Burr.,  37  ;  2  Rev.  Stat.,  4,  I 
Burr.  Pr.,  297.) 

IV.  The  affidavits  show  that  the  bonds  were  voluntarily  left 
with  Cisco ;  this  disposes  of  any  pretence  of  wrongdoing. 

V.  At  law,  nothing  can  be  tried  but  the  mere  question  of 
right  of  possession.     None  of  the  questions  presented  here  can 
be  discussed  there.     (Duncan  a.  Spear,  11  Wend.,  54.) 

VI.  This  is  a  proper  case  for  an  interpleader.    The  People  of 
the  State  of  Texas  have  very  sacred  rights,  and  the  principal  of 
'Victor  <fe  Co.  may  possibly  have  advanced  something  <-n  the 
bonds,  in  good  faith,  which  they  ought  to  receive.     1.  It  has 
been   shown   that  the  United  States  are  not  to  be  deemed 
wrongdoers,  so  as  to  deprive  them  of  a  right  to  be  heard  in  a 
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court  of  equity.  2.  The  Code  gives  the  absolute  right  to  inter- 
plead.  (Code,  §  122.) 

VII.  The  following  are  some  of  the  authorities  that  bear  upon 
the  question  of  the  right  to  interplead :  Richards  a.  Salter  (6 
Johns.  Ch.,  445) ;  Balchin  a.  Crawford  (1  Sandf.,  380) ;  Bedell 
a.  Hoifman  (2  Paige,  199);  Aymar  a.  Gault  (Ib.,  284).  As  to 
bills  in  the  nature  of  bills  of  interpleader,  see  2  Story's  Eq.  Jur., 
§824. 

Yin.  In  the  action  at  law  the  plaintiffs  claim  to  recover  the 
bonds  themselves  and  damages,  and  they  in  fact  claim  these 
damages  to  the  whole  value  of  the  bonds,  upon  the  allegation 
that  the  bonds  have  fallen  in  the  market  upon  its  becoming 
known  that  they  were  fraudulently  obtained.  The  govern- 
ment are  in  danger  of  having  the  bonds  taken  from  them,  and 
paying  their  face  besides. 

LEONARD,  J. — The  plaintiffs  received  the  bonds  from  Vietor 
&  Duckwitz  for  inspection. 

They  became  wrongdoers  by  retaining  them  when  demanded 
by  that  firm. 

It  is  alleged  by  the  complaint  that  the  plaintiffs  believe  the 
State  of  Texas  claims  the  bonds. 

No  authorized  claimant  on  the  part  of  that  State  has  ap- 
peared in  this  action,  or  made  any  actual  claim  to  the  bonds. 

The  plaintiffs  are  not  under  any  obligation  to  Texas  to 
retain  the  bonds,  nor  are  they  liable  to  that  State  for  any 
thing,  if  they  return  them  to  the  firm  from  whom  they  were 
received. 

The  plaintiffs  cannot  become  volunteers  for  the  protection  of 
supposed  rights  on  the  part  of  Texas,  which  that  State  does  not 
think  proper  to  claim  or  enforce. 

The  courts  are  open  to  Texas  to  take  proceedings  on  her  own 
behalf  to  obtain  the  bonds,  if  they  have  any  claim  to  them,  and 
it  is  wholly  gratuitous  for  the  plaintiffs  to  volunteer  to  protect 
supposed  rights  of  that  State  as  against  the  defendants. 

It  will  be  observed  that  the  United  States  make  no  claim  to 
the  bonds  on  their  own  behalf;  nor  is  it  supposed  that  the 
United  States  have  any  claim,  except  such  as  may  arise  from 
the  rebellious  attitude  assumed  by  the  State  of  Texas.  No  at- 
tempt is  made  to  claim  the  bonds  on  any  such  ground,  although 


NEW  YORK.  159 


Woods  a.  De  Figaniere. 


some  reference  is  made  to  the  anomalous  condition  of  Texas 
arising  from  the  rebellion. 

There  is  nothing  to  give  this  court  any  jurisdiction  on  any 
such  ground. 

The  injunction  must  be  dissolved,  with  $10  costs  of  the 
motion. 


WOODS  a.  DE  FIGANIERE. 

New  York  Superior  Court;  At  Chambers,  Jum,  1863. 

JOINT-STOCK  COMPANY. — EXAMINATION  OF  PARTY  BEFORE  TRIAL. — 
PRODUCTION  OF  DOCUMENTS. 

A  joint-stock  company  is  not  such  a  corporation  as  to  entitle  its  officer  to  refuse 
to  produce  its  papers  in  his  custody,  when  required  by  subpoena. 

A  party  to  an  action,  when  examined  as  a  witness  before  the  trial,  under  section 
390  of  the  Code,  cannot  be  compelled  to  produce  documents. 

The  object  and  proper  course  of  such  examination  stated. 

Examination  of  adverse  party  before  trial,  and  motion  to 
punish  for  contempt. 

This  action  was  by  William  S.  Woods  and  John  D.  Williams 
against  Louis  F.  De  Figaniere,  President  of  the  Pioneer  Iron 
Furnace  Company,  a  joint-stock  company,  consisting  of  more 
than  seven  shareholders  or  associates,  to  recover  $953.91  for 
goods  sold  and  delivered,  and  other  causes  of  action  arising  upon 
contract.  The  plaintiffs  procured  an  order  for  the  examination 
of  the  defendant  before  trial.  The  questions  which  arose 
during  the  examination  sufficiently  appear  from  the  opinion. 

Anthony  E.  Dyett,  for  the  plaintiff. 
Daniel  M.  Porter,  for  the  defendant. 

ROBERTSON,  J.— The  defendant  is  under  examination  as  a 
witness  under  section  390  of  the  Code,  and  being  asked  as  to 
certain  documents,  testifies  they  are  in  the  possession  of  his 
counsel.  He  is  sued  as  the  president  of  a  joint-stock  company 


160  ABBOTTS'  PRACTICE  REPORTS. 

Woods  a.  De  Figaniere. 

consisting  of  more  than  seven  persons,  and  refuses  to  produce 
such  documents,  or  ask  his  counsel  to  produce  them. 

I  do  not  consider  the  association  represented  by  the  defend- 
ant as  such  a  corporation,  or  artificial  person  (Lafarge  a.  La- 
farge  Fire  Ins.  Co.,.  14  How.  Pr.y  26),  as  to  entitle  him  to  refuse 
to  deliver  papers  under  his  control  on  a  proper  occasion,  and 
when  asked  in  a  proper  manner.  The  statute  expressly  pre- 
scribes that  the  association  mentioned  in  it  shall  have  none 
of  the  powers  of  corporations.  (Sess.  Laws,  1854,  ch.  245, 
§  1.)  The  possession  of  each  partner  is,  therefore,  not  the  pos- 
session of  the  artificial  body,  but  of  such  partner,  and  on  that 
score  the  defendant  is  not  excusable  from  producing  such  docu- 
ments. 

The  most  serious  question  arise?,  whether  a  party  to  a  suit, 
examined  as  a  witness  before  the  trial,  can  be  compelled  under 
a  subpoena  duces  tecum,  or  by  force  of  the  summons  required 
by  the  statute  (2  Rev.  Stat.,  393,  §  10),  to  produce  documents 
in  his  possession.  The  Code,  in  section  388,  provides  that  a 
court  before  whom  an  action  is  pending  may  order  either  pnrty 
to  give  to  the  other  an  inspection,  or  copy,  or  permission  to 
take  a  copy  of  any  books,  papers,  and  documents  under  his  con- 
trol, containing  evidence  relating  to  the  merits  of  the  action,  or 
the  defence  therein.  The  penalty  of  a  refusal  is  the  exclusion 
of  the  paper  from  evidence,  or  punishment  of  the  party  re- 
fusing, or  both.  There  is  therefore  ample  remedy  given  for  the 
examination  and  inspection  of  documents  before  the  trial.  The 
mode  of  compelling  the  attendance  of  a  party  is  ordered  to  be 
the  same  as  of  a  witness  conditionally.  (Code,  §§390,  392.)  And 
that  is  by  a  summons.  (1  Bosw.,  611;  2  Rev.  Stat.,  393,  §  10.) 
Neither  statute  provides  for  any  compulsory  production  of  docu- 
ments in  the  possession  of  the  party.  The  principal  object  of 
allowing  a  party  to  be  examined  before  the  trial,  is  not  to  per- 
mit the  opposite  party  to  fish  for  a  case,  but  to  ascertain  how 
much  he  can  prove  of  his  case  by  his  adversary's  testimony, 
without  the  aid  of  other  witnesses.  For  any  other  purpose, 
there  is  no  more  reason  why  he  should  be  entitled  to  examine 
his  adversary  before  the  trial  than  any  other  witness.  For 
some  purposes  such  proceeding  takes  the  place  of  a  bill  of  dis- 
covery. But  in  reference  to  documents,  the  Revised  Statutes 
have  obviated  the  necessity  of  such  a  bill  (2  Rev.  Stat.,  199, 
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§  22  ;  5  ed.,  §  61) ;  but  it  confined  the  punishment  for  a  refusal 
to  striking  out  a  defence.  The  Code  (§  388)  repajrs  the  defect 
by  subjecting  the  party  refusing  to  punishment,  as  well  as  ex- 
cluding the  paper.  That  section  confers  on  every  court  in 
which  an  action  is  pending,  the  power  in  their  discretion  «,i 
acting,  upon  due  notice,  from  either  party,  the  grant  of  a  privi- 
lege to  the  other  of  inspecting  or  having  a  copy  of  any  papers, 
books,  or  documents  under  the  control  of  the  former,  contain- 
ing evidence  relating  to  the  merits  of  the  action,  or  the  defence 
therein.  It  evidently  requires  that  the  court  should  only 
exercise  such  discretion,  where  it  is  satisfied  that  such  docu- 
ments relate  to  such  merits,  and  should  give  the  party  proper 
time  to  produce  them.  The  examination  of  the  party  as  a  wit- 
ness may  possibly  be  employed  to  furnish  the  materials  for 
making  such  an  application.  Upon  making  it,  the  party  ap- 
plying for  such  an  order  would  be  bound  to  allege  a.s  much 
as  was  necessary  in  a  former  bill  of  discovery ;  and  the  court 
must  see  and  determine  for  itself  that  the  production  of  such 
documents  before  the  trial  is  necessary.  (Iloyt  a.  American 
Exchange  Bank,  1  Duer,  652  ;  S.  C.,  8  Jlmo.  Pr.,  89.)  There 
can  be  no  inquisitorial  examination  to  ascertain  whether  there 
are  not  some  documents  material.  It  is  very  plain  that  if  the 
right  of  examining  a  party,  carries  with  it  the  right  of  com- 
pelling the  production  of  books  and  papers  in  his*  poeses-sion, 
the  discretion  is  transferred  from  the  court  to  the  attorney  of 
the  applicant,  and  no  notice  is  necessary  except  that  contained 
in  the  subpoena  itself.  The  examination  of  a  party  may  be 
had  before  a  county  judge  or  commissioner,  who  will  have 
power  to  decide  what  books  must  be  produced  (§  391) ;  and  if 
they  decide  erroneously,  irreparable  mischief  may  be  produced. 
Under  such  a  proceeding  the  party  to  be  examined  is  entitled 
to  five  days'  notice  of  his  examination,  but  he  may  he  compelled 
to  produce  documents  on  a  few  hours'  notice,  before  it  is  de- 
termined whether  they  are  material  in  the  cause,  as  on  a 
subpoena  duces  tecum,  the  court  will  not  inquire  too  nicely  into 
the  necessity  of  bringing  the  papers. 

The  right  of  every  party  to  refuse  to  give  or  furnish  evidence 
against  himself  is  sacred  at  common  law ;  courts  of  chancery 
required  such  testimony  to  be  given,  but  under  restrictions 
against  any  abuse.  Any  innovation  on  such  right  by  statute 
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must  be  strictly  pursued,  and  the  mode  of  examining  a  party 
is  strictly  confined  to  that  prescribed  in  tit.  12,  ch.  6,  of  the 
Code. 

The  390th  section  of  the  Code  prescribes  that  a  party  may 
be  compelled  in  the  same  manner  as  any  other  witness  to  testify 
conditionally.  The  statute  respecting  conditional  examinations 
requires  the  attendance  of  a  witness  for  that  purpose  to  be  ob- 
tained by  a  summons,  not  a  subpoena.  (2  Rev.  Stat.,  393,  §  10; 
1  Bosw.,  611.)  That  very  deviation  from  the  ordinary  mode 
of  enforcing  attendance  by  a  subpoena,  shows  that  the  statute 
did  not  intend  to  make  the  proceeding  a  mere  substitute  for  the 
examination  of  a  witness  on  the  trial.  In  addition  to  which 
the  statute  requires  certain  facts  to  be  presented  to  the  court 
to  obtain  the  summons,  and  it  is  required  to  "  be  satisfied  that 
the  circumstances  of  the  case  require  the  examination  of  the 
witness  in  order  to  attain  justice  between  the  parties."  (2  Rev. 
StaL,  392,  §§  2,  3.)  The  adverse  party  has  a  right  to  be  heard 
before  the  examination  can  be  proceeded  with.  Not  a  word  is 
said  in  the  statute  or  the  Code  respecting  the  compelling  the  pro- 
duction of  papers  on  such  examination.  They  assume  that  they 
can  be  obtained  in  some  other  way.  In  regard  to  a  party,  there 
is  still  less  reason  for  insisting  on  his  production  at  his  examina- 
tion of  papers  in  his  possession,  because  he  can  be  compelled 
to  produce  them  on  the  trial.  (Bonesteel  a.  Lynde,  8  How.  Pr., 
226.)  His  prior  examination  will  inform  the  party  whether  he 
has  such  papers  in  his  possession,  or  other  evidence  may  be 
necessary  to  establish  them. 

As  I  have  stated  before,  the  conditional  taking  of  a  party's 
testimony,  is  not  for  the  purpose  of  finding  out  what  kind  of  a 
case  the  examining  party  can  make  out,  but  to  establish  a 
case  which  he  believes  to  exist,  and  ascertain  whether  he  can 
prove  it  by  his  adversary's  testimony,  and  thus  render  other 
witnesses  unnecessary  at  the  trial.  Whether  such  proceeding 
is  wise  or  fair,  and  not  inquisitorial  or  liable  to  be  abused,  is 
not  my  province  to  determine ;  at  all  events  its  operation  should 
not  by  any  latitudinarian  construction  be  stretched  beyond  the 
prescribed  bounds. 

The  application  for  an  attachment  or  commitment  of  the 
party  for  not  producing  the  papers  or  documents  required 
must  be  denied,  without  prejudice  to  a  proper  application. 
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New  York  Common  Pitas  ;  General  Term,  July,  1863. 

INFANCY. — ASSIGNMENT. — ESTOPPEL. — EVIDENCE. — GROUNDS  OF 

RELIEF. 

A  general  assignment  for  the  benefit  of  creditors  by  an  infant,  or  by  a  partnership, 
one  of  whose  members  is  an  infant,  is  void,  as  against  creditors. 

Estoppel  by  deed  affects  only  parties  and  privies,  and  they  alone  can  take  advan- 
tage of  it.  It  operates  only  in  those  cases  where  a  particular  fact  appears  to 
have  formed  the  inducement  for  making  it ;  and  then,  for  the  purpose  of  avoid- 
ing circuity  of  action,  the  party  asserting  the  fact  will  be  estopped  from  deny- 
ing it. 

An  estoppel  must  be  reciprocal.  Both  parties  must  be  bound  by  the  recital,  or 
neither  is. 

In  an  action  by  a  creditor  to  set  aside  the  assignment  of  a  partnership  as  fraudu- 
lent, the  defendants  are  not  estopped  from  proving  that  a  party  to  the  assign- 
ment, and  declared  therein  to  be  a  member  of  the  firm,  was  not  so  in  fact. 

A  creditor  cannot  avoid  au  assignment  made  by  his  debtor,  merely  on  the  ground 
that  it  contains  a  provision  which  is  illegal,  if  such  provision  tends  to  his  ben- 
efit and  not  to  his  injury.  A  party,  to  have  any  standing  in  court,  must  show 
himself  to  be  injured  by  the  acts  of  those  of  whom  he  complains. 

Appeal  from  a  judgment. 

This  action  was  brought  by  Henry  C.  Fox  against  Henry 
Heath,  Robert  D.  Wynkoop,  Robert  D.  Wynkoop,  Jr.,  and 
Gustavus  A.  Rollins,  to  set  aside  an  assignment. 

The  defendants,  Heath  and  "Wynkoops,  doing  business  in  the 
city  of  New  York,  under  the  firm-name  of  Heath,  Wynkoop  & 
Co.,  on  the  23d  day  of  May,  1861,  made  a  general  assignment 
to  the  defendant,  Rollins,  of  all  their  property,  in  trust,  for  the 
benefit  of  their  creditors,  each  executing  the  deed  of  assign- 
ment. Robert  D.  Wynkoop,  Jr.,  was,  at  the  time  of  ite  execution, 
and  was  now  a  minor.  The  action  was  tried  in  1862,  before  Hon. 
0.  P.  Daly,  F.  J.,  and  judgment  was  ordered  for  the  plaintiff, 
declaring  and  adjudging,  among  other  things,  the  assignment 
to  be  void,  both  on  the  ground  of  minority  of  one  of  the  as- 
signors, and  for  objections  appearing  on  its  face  and  set  forth 
iii  the  complaint.  The  infant  had  not  in  any  way  avoided  or 
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disaffirmed  his  deed,  and  was  a  party  defendant  to  this  action. 
The  defendants  appealed. 

Tomlinson  &  Brigham,  for  the  appellants. — I.  The  assign- 
ment is  valid,  notwithstanding  the  minority  of  one  of  the  as- 
signors. Conceding  him  to  be  a  partner,  the  most  he  could 
claim  would  be  his  share  of  the  surplus,  should  the  partnership 
ultimately  prove  solvent.  (Furlong  a.  Bartlett,  21  Pick.,  401.) 

II.  Conceding  that  the  act  of  the  infant  is  not  absolutely 
binding  on  him,  it  is,  at  most,  voidable  only.  (1  Am..  Lead. 
Cas.,  243,  et  seq. ;  Oliver  a.  Hondlet,  13  Mass.,  237  ;  Roberts 
a.  Wiggin,  1  N.  H.,  73 ;  Kline  a.  Beebe,  6  Conn.,  494 ;  Gillett 
a.  Stanly,  1  Hill,  121 ;  Sherman  a.  Garfield,  1  Den.,  329 ; 
Eagle  Fire  Ins.  Co.  a.  Lent,  6  Paige,  638  ;  Whitney  a.  Dutch, 
14  Mass.,  457 ;  1  Pars,  on  Cont.,  244 ;  Pars.  Merc.  Law.,  4 ; 
Goodsill  a.  Myers,  3  Wend.,  479  ;  Fonda1  a.  Van  Home,  15  Ib., 
635 ;  Bool  a.  Mix,  17 11.,  119  ;  Everson  a.  Carpenter,  Ib.,  419  ; 
Mason  a.  Denison,  15  Ib.,  64.)  It  is  a  general  proposition  that, 
whoever  may  deal  with  the  legal  estate  may  vest  it  in  a  trustee. 
(Lewin  on  Trusts,  24,  margin ;  Wetmore  a.  Kissam,  3  Bosw., 
321 ;  Temple  a.  Hawley,  1  Sandf.  Ch.,  153.)  It  is  an  equitable 
rule,  and  most  for  the  infant's  benefit,  that  all  his  conveyances 
should  be  regarded  as  voidable  only.  (Bingham  on  Infan- 
cy,  8.) 

HI.  If  the  act  be  voidable,  the  infant  alone  can  declare  it 
void.  His  privilege  is  personal — no  one  can  exercise  or  inter- 
fere with  it.  He  must  be  left  at  liberty  to  affirm  his  act,  and 
until  he  disaffirms,  it  is  the  act  of  an  adult.  And  no  one  has 
the  right  to  anticipate  his  disaffirmance.  (Slocum  a.  Hooker, 
13  Barb.,  541 ;  Allen  a.  Allen,  2  Dru.  &  War.,  307 ;  Dwyer  a. 
Eadie,  Park  on  Ins.,  739 ;  Palmer  a.  Miller,  25  Barb.,  399 ; 
Cole  a.  Pennoyer,  14  III.,  236  ;  Yan  Nostrand  a.  Wright,  Hill 
<&  De.,  260;  Nightingale  a.  Within gton,  15  Mass.,  272;  Edw. 
on  Bailm.,  50 ;  Pars.  Merc.  Law,  6 ;  Stuart  a.  Baker,  17  Tex., 
417.)  The  very  essence  of  an  act  voidable,  is  that  it  may  be 
affirmed ;  that  it  is  binding  until  disaffirmed  by  the  infant. 
(Hob.  77 ;  Van  Bramer  a.  Cooper,  2  Johns.,  279 ;  Hartness 
a.  Thompson,  5  Ib.,  160 ;  Dominick  a.  Michael,  4  Sandf.,  374 ; 
Kose  a.  Daniel,  3  Brevard,  438 ;  4  Taunt.,  469  ;  6  Ib.,  118  ;  2 
Strange,  938 ;  3  Mod.,  310.) 
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IV.  It  is  no  objection  that  the  assignment  first  provides  for 
the  payment  of  all  the  partnership  debts  out  of  the  common 
fund  formed  by  the  proceeds  of  copartnership  and  individual 
property.     1.  The  law  is  well  settled  that  copartners  may  make 
such  an  appropriation.     The  preferred  creditors  are  partnership 
creditors.     (Kirby  a.  Schoonmaker,  3  Barb.  Ch.,  46 ;  Van  Ros- 
sum  a.  Walker,  11  Barb.,  237 ;  Smith  a.  Howard,  20  How.  Pr.t 
121.)    2.  The  objection  cannot  be  raised  by  a  copartnership 
creditor.     His  fund  is  benefited. 

V.  The  judge  erred  in  excluding  testimony  as  to  the  nature 
of  the  connection  of  the  minor  with  the  firm.     1.  The  plaintiff 
had  not  alleged  a  copartnership.     He  made  the  deed  of  assign- 
ment a  part  of  the  complaint,  but  the  assignment  contains  no 
recital,  properly  speaking,  of  a  copartnership.    Following  the 
names  of  the  assignors  are  the  words  "copartners,  doing  busi- 
ness," &c.     These  are  words  descriptive  of  the  persons,  and  are 
not  a  solemn  recital  of  a  fact.    There  is  no  direct  traversable  al- 
legation.    (2  Smith's  Lead.  Cas.,  435,  625,  637,  643 ;  Dempsey 
a.  Tylee,  3  Duer,  73,  100 ;  Huntington  a.  Havens,  5  John*.  Ch^ 
23  ;  Borst  a.  Cary,  16  Barb.,  136 ;  Tomlirfa  Law  Diet.,  tit.  &- 
toppel.}    2.  But,  in  any  event,  the  recitals  in  a  deed  estop  none 
but  parties  and  privies  thereto,  and  they  alone  are  entitled  to 
the  benefit  of  such  estoppel,  and  strangers  to  the  de^d  are  not 
bound  by  its  terms  or  recitals,  nor  can  they  take  advantage  of 
it.     An  estoppel  must  be  reciprocal.     (Maybee  a.  Griflin,  2  E. 
D.  Smith,  1 ;  Sparrow  a.  Kingman,  1  N.  T.,  242,  and  cases ; 
Averill  a.  Wilson,  4  Barb.,  180 ;    Champlain  &  St.  Lawrence 
R.  R.  Co.  a.  Valentine,  19  Ib.,  484 ;  Jewell  a.  Harrington,  19 
Wend.,  471 ;  Carpenter  a.  Buller,  8  M.  t&  W.,  209  ;  1  Saund. 
Ev.,  215,  noteB;   1  Greenleaf  on  Ev.,  257,  note;  Ib.,  28,  29, 
and  note;    Com.  Dig.,  tit.  Estoppel,  D.)    3.  In  this  case  the 
doctrine  of  estoppel  does  not  apply.     The  defendants,  by  the 
offer,  seek  to  introduce  evidence  to  uphold  and  effectuate,  not 
to  destroy,  the  instrument.     4.  In  equity  there  is  no  estoppeL 
(1  Saund.  PI.  &  Ev.,  44 ;  Com.  Dig.,  tit.  Estoppel.} 

Sanford  &  Fowler,  for  the  respondent.— I.  All  the  evidence 
offered  by  the  defendants  and  excluded  by  the  court  was  clear- 
ly incompetent,  and  rightfully  rejected.  They  were  estopped 
to  deny  the  existence  of  the  partnership,  or  that  property  pre- 
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tended  to  be  assigned  by  the  assignment  in  question,  as  part- 
nership property,  was  the  property  of  all  the  assignors  jointly. 

II.  The  assignment  set  out  in  the  complaint  is,  upon  its  face, 
and  in  matter  of  law,  fraudulent  and  void.     By  the  assign- 
ment, all  the  property  of  the  assignors  of  every  kind,  both 
real  and  personal,  both  as  copartners  and  individuals,  is  con- 
veyed to   the   assignees.     (Driscoll  a.  Fiske,  21  Pick.,  503 ; 
Wheaton  a.  Fisher,  2  S.  &  Rawle,  178  ;  Clarke  a.  Mix,  15  Cow., 
152 ;  Pike  a.  Bacon,  8  Shep.,  280 ;  Boylston  Man.  Co.  a.  Searle, 
15  Pick.,  229  ;  Platt  a.  Lott,  17  N.  Y.,  479.)    The  distribution 
directed  by  the  provisions  of  the  assignment  are  illegal.     Indi- 
vidual property  of  the  assignors  is  directed  to  be  applied  to 
payment  of  copartnership  creditors,  in  preference  of  individual 
creditors  of  the  assignors.     These  provisions  are,  in  law,  a  fraud 
upon  individual  creditors  of  the  assignors.    The  converse  of  the 
proposition  involved  is  now  well  settled  by  the  case  of  Wilson 
a.  Robertson  (21  JV.  Y.,  587).     The  decisions  bearing  upon  the 
case  are :  Egberts  a.  Wood  (3  Paige,  519);  Payne  a.  Matthews 
(6  lb.,  19) ;  Hutchinson  a.  Smith  (7  lb.,  26) ;  Jackson  «.  Cor- 
nell (1  Sandf.  Ch.,  348) ;  Kirby  a.  Schoonmaker  (3  Bail.  Ch,, 
46) ;  Yan  Corsum  a.  Walker  (11  Barb.,  240) ;  Nicholson  a. 
Leavitt    (4   Sandf.,    252);    Murril   a.   Neill,  (8   How.  U.  8., 
418) ;   McCullock  a.  Momerville  (8  Leigh,  415).     An   assign- 
ment void  in  part  is  void  in  toto.     (Hyslop  a.  Clark,  14  Johns., 
465  ;  Austin  a.  Bell,  20  Ib.,  449 ;  Mackie  a.  Cairns,  5  Cow., 
579 ;   Wakeman   a.  Grover,  4  Paige,  23 ;    Gro ver  a.  Wake- 
man,  11  Wend.,  187,  195  ;  Rogers  a.  De  Forest,  7  Paige,  272 ; 
Goodrich  a.  Downs,  6  Hill,  438 ;  Leitch  a.  Hollister;  4  N.  Y., 
215  ;  Hone  a.  Henriquez,  13  Wend.,  243.) 

III.  A  minor  cannot  make  a  general  assignment  for  the  ben- 
efit of  creditors.     (Burrill  on  Assets,  37 ;  Angel  on  Assets,  48.) 
The  essential  characteristic  of  an  assignment  is  the  creation  of 
an  agent  or  attorney  to  act  for  the  assignor.     This  act  by  a 
minor  is  not  only  voidable,  but  absolutely  void.     (1  Am.  L. 
Cas.,  247 ;  I  JRev.  Stat.,  727,  732.)    No  number  of  copartners 
less  than  the  whole  can  execute  a  general  assignment  of  the 
partnership  assets  for  the  benefit  of  creditors,  in  contemplation 
of  the  insolvency  of  the  copartnership,  without  the  authority  or 
consent  of  those  not  joining.     (1  Am.  L.  Cas.,  444 ;  Burrill  on 
Assets,  60 ;   Havens  a.  Hassey,  5  Paige,  30 ;  Denning  a.  Colt, 
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3  Sandf.,  284 ;  Hayes  a.  Heyer,  11.,  284,  293 ;  Fisher  a.  Mur- 
ray, 1  E.  D.  Smith,  341 ;  Pettu  a.  Orson,  18  How.  TV.,  442.) 
A  minor  cannot  consent  to  the  execution  of  an  assignment.  (1 
Am.  L.  Cos.,  247,  249.)  It  was  not  competent  for  the  appel- 
lants to  show  that  there  were  no  individual  creditors — <>r  indi- 
vidual property  in  fact ;  or  that,  in  fact,  the  assignors  intended 
no  fraud.  (Bordman  a.  Halliday,  10  Paige,  229,  230 ;  Good- 
rich a.  Downs,  6  HM,  438  ;  Strong  a.  Skinner,  4  Barl.,  547, 
559 ;  Cole  a.  Jessup,  2  75.,  307 ;  Griffin  a.  Barney,  2  N.  Y., 
365,  371 ;  Leitch  a.  Hollister,  4  75.,  214 ;  Coltomb  a.  Caldwell, 
16  76.,  486 ;  Driscoll  a.  Fiske,  21  Pick,  503 ;  Wilson  a.  Han- 
son, 3  Fair/.,  58 ;  Dana  a.  Dull,  17  Vermont,  390 ;  Webb  a. 
Daggett,  2  Barb.,  9.) 

BY  THE  COURT.* — HILTON,  J. — When  this  case  was  before  us 
on  appeal  from  the  order  made  at  special  term,  appointing  a 
receiver  of  the  partnership  property  of  the  defendants  Heath 
and  Wynkoops,  assigned  by  them  to  the  defendant  Rollins,  we 
held  that  the  assignment  in  question  was  void  as  to  the  plain- 
tiff, who  is  a  creditor  of  the  partnership,  because  it  appeared 
that  Robert  D.  Wynkoop,  Jr.,  one  of  the  partners  joining  in  the 
assignment,  was  at  the  time  of  making  it,  an  infant  under  the 
age  of  twenty-6*ne  years.  At  the  trial,  and  for  the  purpose  of 
avoiding  this  difficulty,  the  defendants  offered  to  prove  that 
Robert  D.  Wynkoop,  Jr.,  never  had  any  interest  in  the  property 
so  assigned  for  the  benefit  of  the  creditors  of  the  firm  of  Heath, 
Wynkoop  &  Co. ;  that  he  was  in  effect  but  a  nominal  partner, 
who  contributed  nothing  to  the  capital  of  the  firm,  and  was  to 
receive  but  a  nominal  sum  per  annum  for  his  services. 

I  think  this  evidence  was  erroneously  rejected,  as  its  effect, 
if  admitted,  was  to  establish  that  the  defendant  Robert  D. 
Wynkoop,  Jr.,  upon  hereafter  arriving  at  maturity  would  pos- 
sess no  right  to  devest  the  defendant  Rollins  of  the  interest 
which  passed  to  him  in  the  property  transferred  by  the  assign- 
ment. 

But  it  is  claimed  that  the  defendants  having  stated  in  the 
assignment,  that  Robert  D.  Wynkoop,  Jr.,  was  a  partner  in  the 
firm,  they  must  be  now  held  estopped  from  denying  it.  It 

•  Present,  DALY,  F.  J.,  HILTON  and  BUADT,  JJ 
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seems  to  me,  however,  that  the  rule  of  estoppel  has  no  appli- 
cability to  a  case  like  the  present.  Estoppel  by  deed  only  af- 
fects parties  and  privies,  and  they  alone  can  take  advantage  of 
it.  It  only  operates  in  those  cases  where  a  particular  fact  re- 
cited in  a  contract  appears  to  have  formed  the  inducement  for 
making  it,  and  then  for  the  purpose  of  avoiding  circuity  of  ac- 
tion, the  party  asserting  the  fact  will  be  estopped  from  denying 
its  existence.  (Sparrow  a.  Kingman,  1  N.  Y.,  242  ;  and  cases 
cited.) 

Here  the  plaintiff  is  neither  party  or  privy  to  the  assign- 
ment, nor  was  the  statement  in  it  as  to  who  composed  the  firm 
of  Heath,  "Wynkoop  &  Co.,  material  in  any  sense,  either  as  an 
inducement  or  otherwise. 

Besides,  another  element  of  an  estoppel  is,  that  it  must  be 
reciprocal.  Both  parties  must  be  bound  by  the  recital,  or 
neither  is  concluded  by  it.  I  suppose  it  would  not  be  con- 
tended that  the  assignee,  Rollins,  would  be  bound  by  such 
general  words  as  is  contained  in  the  assignment  respecting  who 
composed  the  firm,  and  if  he,  claiming  under  the  instrument, 
would  not  be  concluded,  surely  the  plaintiff  claiming  in  hos- 
tility to  it  should  not 

A  remaining  objection  urged  against  the  validity  of  this  as- 
signment is,  that  it  is  void  because  the  assignors  have  con- 
veyed all  their  property,  individual  as  well  as  joint,  for  the 
payment  first  of  the  partnership  debts,  and  any  residue  re- 
maining to  be  applied  to  the  payment  of  their  individual  cred- 
itors. It  is  urged  that  this  is  a  fraud  upon  the  individual 
creditors,  and  such  a  fraud  as  renders  the  instrument  invalid 
as  to  all.  I  am  unable  to  perceive  any  force  in  this  objection, 
coming  as  it  does  from  a  partnership  creditor  who  is  benefited 
by  this  increase  of  the  fund  out  of  which  he  is  to  be  paid.  A 
party  to  have  any  standing  in  court,  must  first  show  himself  to 
be  injured  by  the  acts  of  those  of  whom  he  complains  ;  here,  if 
this  objection  had  any  force,  it  would  have  the  effect  of  revers- 
ing the  rule  stated,  as  it  would  permit  a  party  to  come  into 
court,  and  complain  of  another  for  conferring  upon  him  a 
benefit. 

The  judgment  should  be  reversed,  and  new  trial  ordered,  with 
costs  to  abide  the  event. 
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MATTER  OF  EIGHTIETH  STREET. 

Supreme  Court,  First  District;  At  Chambers,  April,  1863. 

COMMON-LAW  CERTIORARI. — REVIEWING  ABSESSMKN  r. 

Upon  a  common-law  certiorari  only  the  record  can  be  the  ground  of  proceeding  ; 

and  affidavits  and  other  papers  which  may  be  annexed  to  the  return,  are  not 

properly  before  the  court. 
It  is  not  the  practice  to  grant  a  certiorari  to  relieve  against  fraudulent  aiMM- 

ments  by  a  municipal  corporation  for  local  improvements.    The  injured  party  id 

left  to  his  remedy  by  action. 

Certiorari  to  review  proceedings  relative  to  an  assessment. 

The  writ  was  addressed  to  the  Mayor,  Aldermen,  and  Com- 
moiialty  of  the  city  of  New  York,  to  review  the  proceedings 
relative  to  an  assessment  for  regulating  and  grading  Eightieth 
Street,  between  the  Fifth  Avenue  and  the  East  River,  in  die 
city  of  New  York. 

The  street-commissioner  advertised  for  proposals  for  the 
work,  estimating  it  at  20,000  yards  of  rock  excavation,  and 
8,000  yards  of  earth  excavation.  Among  the  bidders  was  one 
Slattery,  who  proposed  to  do  the  earth  excavation  at  one  dollar 
a  yard,  and  the  rock  excavation  for  nothing.  There  were  other 
bids,  but  Slattery's  bid  was  deemed  the  lowest,  and  the  con- 
tract was  awarded  to  him.  The  rock  excavation  amounted  to 
8,886  yards;  the  earth  excavation  to  33,801  yards.  If  the 
work  had  been  awarded  to  other  bidders  it  would  have  cost 
$11,000.  Certain  of  the  property-owners  took  the  present  pro- 
ceeding to  set  aside  the  assessment. 

John  E.  Parsons,  for  the  relators.—  I.  The  contract  was  in 
fraud  of  the  rights  of  the  property  holders. 

II.  The  contract,  and  all  proceedings  based  upon  it,  were  void 
under  the  charter  of  1837,  as  having  been  given  to  the  highest, 
instead  of  the  lowest  bidder.  (Brady  a.  The  Mayor,  2  Bosw., 
173.) 
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III.  To  save  the  expense  to  themselves  and  the  city  of  numer- 
ous suits  or  proceedings,  in  which  the  city  would  be  unsuccess- 
ful, parties  representing  the  larger  part  of  the  assessment  unite 
in  one  proceeding,  applying  for  a  certiorari.  Different  persons 
properly  unite  in  the  application.  (Matter  of  Third  Avenue 
Assessment,  INGKAHAM,  J.)  No  relief  can  be  granted  under  the 
act  of  April  17,  1838.  (Matter  of  Duane  Street,  INGKAHAM,  J.; 
Matter  of  Second  Avenue,  SUTHERLAND,  J. ;  Miller's  Case,  12 
Abbotts'  Pr.,  127 ;  Horn's  Case,  lb.,  134.)  The  court  will  re- 
view these  proceedings  by  certiorari,  and  upon  return  thereto 
quash  the  assessment  and  all  proceedings  in  and  about  it.  The 
confirmation  of  the  assessment  was  a  judicial  act,  in  this  case 
exercised  without  jurisdiction  on  the  part  of  the  city.  The  Cor- 
poration has  no  power  to  impose  upon  property-owners  a  charge 
which  could  not  be  legally  enforced  by  the  party  in  whose 
favor  it  is  imposed.  The  complainants  being  numerous,  the 
court  will  not  compel  them  to  resort  to  individual  actions  for 
the  recovery  of  amounts  illegally  exacted,  but  having,  by  a  sim- 
ple single  proceeding,  the  matter  and  all  the  parties  before  it, 
will  prevent  by  its  action  a  multiplicity  of  suits.  (Boulton  a. 
City  of  Brooklyn,  7  How.  Pr.,  198  ;  People  a.  The  Same,  9 
Barb.,  535  ;  Betts  a.  City  of  Williamsburgh,  15  Ib.,  255  ;  Le 
Roy  a.  Mayor,  &c.,  of  N.  Y.,  20  Johns.,  430 ;  Starr  a.  Trustees, 
&e.,  of  Rochester,  6  Wend.,  265  ;  Wilson  a.  Mayor,  &c.,  of  N. 
Y.,  1  Abbotts'  Pr.,  15.)  1.  To  drive  the  parties  to  actions  at 
law  would  be  oppressive,  entailing  great  expense,  and  making 
heavy  costs  against  the  city.  They  are  numerous :  this  is  one 
proceeding,  presenting  conveniently  what  else  would  only  be 
determined  by  many  costly  actions.  2.  There  has  been  no  de- 
lay. 3.  The  parties  complaining  represent  a  large  proportion 
of  the  assessment,  which  being  fraudulent  and  void,  should  be 
set  aside  as  to  all  affected  by  it.  4.  The  matters  complained  of 
are  patent  on  the  face  of  the  record.  5.  Vacating  the  confir- 
mation permits  a  new  assessment  for  any  amount  which  might 
prove  chargeable  against  the  property.  6.  The  court  should 
facilitate  proceedings  of  this  kind,  calculated  in  a  very  simple 
way,  without  delay  or  expense,  to  upset  such  glaring  frauds,  now 
so  prevalent. 

William  C.  Trull,  opposed. — I.  The  writ  should  be  quashed, 
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out  of  regard  to  public  inconvenience.  (Rex  a.  Ultorexeter,  2 
Strange,  932  ;  Justices  of  Shrewsbury,  Ib.,  975 ;  Rex  a.  King, 
2  Term  R.,  234 ;  Lawton  a.  Commissioners,  2  Cat.,  182 ;  Peo- 
ple a.  Supervisors  of  Alleghany,  15  Wend.,  198 ;  People  a. 
Supervisors  of  Queens,  1  Hill,  195  ;  People  a.  Mayor,  2  2b.,  9 ; 
Morris  Square,  Ib.,  15  ;  Fifty-first  Street,  3  Abbotts'  Pr.,  L' 
People  a.  City  of  Rochester,  21  Barb.,  664 ;  People  a.  Still- 
well,  19  N.  Y.,  531 ;  Dixon  a.  City  of  Cincinnati,  14  Ohio, 
240.) 

II.  The  relators  have  a  remedy  in  the  nature  of  an  appeal ; 
and  where  a  remedy  of  that  kind  exists,  a  certiorari  will  not  be 
granted.  (Laws  </1841, 143 ;  Laws  of  1858,  574 ;  Davirf  JR.  Z., 
537,  §  182 ;  Mount  Morris  Square,  2  Jlitt,  27 ;  People  a.  Co- 
vert, 1  Hill,  674 ;  Storm  a.  Odell,  2  Wend.,  287.) 

III.  The  objection  to  the  assessment  is,  that  the  contract  was 
not  given  to  the  lowest  bidder,  because  of  collusion  between'the 
street-commissioner  and  the  person  to  whom  it  was  awarded. 
This  objection  is  not  available  to  the  relators,  nor  has  it  any 
connection  with  the  assessment  proceedings,  nor  can  it  be  con- 
sidered upon  certiorari.    The  act  of  1841  furnishes  an  oppor- 
tunity to  all  persons  having  objections  to  any  assessment  to 
present  the  same  to  the  chairman  of  the  board  of  assessors. 
This  provision  of  the  act  of  1841  is  analogous  to  that  of  the  act 
of  1813  (Dcivies*  R.  L.,  537,  §  182),  and  under  that  act  it  has 
been  held  that  affidavits  and  objections  not  presented  to  the 
commissioners,  could  not  be  read  or  heard  in  opposition  to  a 
motion  to  confirm  their  report.     (Matter  of  Ilarman  Street,  16 
Johns.,  231 ;    Matter  of  John  &  Cherry  Streets,  19    Wend., 
671 ;   Matter  of  William  &  Anthony  Streets,  76.,  695.)    The 
relators  having  failed  to  present  any  objections  to  the  assess- 
ment, are  estopped  from  questioning  its  regularity.    (Miller's 
Case,  12  Abbotts'  Pr.,  121 ;  Horn's  Case,  2b.,  124 ;  Burnetts' 
Case,  Ib.,  127 ;  Keyser's  Case,  10  lb.,  481 ;  Babcock's  Case, 
23  How.  Pr.,  118.)    The  contract  forms  no  part  of  the  assess- 
ment proceedings.     (Hay's  Case,  12  Abbotts'  Pr.,  53.) 

IV.  The  writ  removes  nothing  but  the  record  of  the  pro- 
ceedings of  the  tribunal  whose  acts  are  sought  to  be  reviewed  ; 
and  the  only  question  subject  to  review  is,  whether  that  tri- 
bunal has  kept  within  the  limits  of  its  jurisdiction.     (Birdsall 
a.  Phillips,  17  Wend.,  464;  Allyn  a.  Schodack,  19  lb.,  340; 
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Mayor  of  Albany,  23  11.,  276  ;  Stone  a.  Mayor,  25  Ib.,  167 ; 
Nichols  a.  Williams,  8  Cow.,  13  ;  People  a.  Mayor,  2  Hill,  9  ; 
People  a.  Overseers  of  Barton,  6  How.  Pr.,  25  ;  Haviland  a. 
White,  7  11.,  154;  People  a.  City  of  Rochester,  21  Barb., 
665  ;  People  a.  Goodwin,  5  N.  Y.,  568.)  The  only  matter 
in  the  nature  of  a  record  contained  in  the  return,  is  the  or- 
dinance authorizing  the  work,  the  estimate  and  assessment 
made  by  the  persons  authorized  for  that  purpose,  and  the  con- 
firmation of  the  assessment  by  the  board  of  revision.  (People 
a.  Mayor,  2  Hill,  9.) 

INGRAHAM,  J. — I  think  there  can  be  no  doubt,  from  the  papers 
annexed  to  the  return,  that  a  gross  fraud  was  perpetrated  on 
the  owners  of  the  land  assessed  in  this  case,  and  that  the  same 
was  done  with  the  connivance  of  the  authorities  having  the 
direction  of  this  matter.  If  the  parties  injured  could  be  re- 
lieved, such  relief  should  be.  afforded.  But  I  am  of  the  opinion 
that  the  decisions  of  the  courts  have  been  such  as  to  prevent 
the  relief  sought  in  this  form  of  proceeding : 

1.  Because  on  the  common-law  certiorari  only  the  record 
can  be  the  ground  of  proceeding,  and  the  affidavits  and  other 
papers   annexed  to   the   return   are  not  properly  before  the 
court. 

2.  Because  the  cause  of  decision  in  the  courts  has  been  to 
deny  relief  upon  certiorari  to  review  assessments  for  local  im- 
provements, leaving  the  party  to  his  more  appropriate  remedy 
by  action  for  the  injury. 

I  should  not  adopt  this  rule  if  I  was  not  controlled  by  the 
decisions.  It  leads  to  a  much  speedier  remedy  to  proceed  by 
certiorari,  and  prevents  a  multiplicity  of  action.  If  however  the 
contrary  rule  is  adopted,  it  had  better  be  by  the  general  term 
on  appeal,  than  by  a  single  judge  at  special  term. 

I  suppose  the  parties  aggrieved  may  have  relief  from  the 
fraud  in  an  equitable  action,  in  which  all  the  matters  can  be 
fully  examined. 

For  these  reasons  I  think  the  application  must  be  denied. 

No  costs  are  awarded  to  either  party. 
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WILLIAMS  a.  HERNON. 

Supreme  Court,  First  District;  General  Term,  May,  1863. 
SUPPLEMENTAL  ANSWER. — DEFENCES. 

If,  after  issue  joined,  other  matters  constituting  a  defence  arise,  they  can  be  taken 

advantage  of  only  by  supplemental  answer. 
Thus,  in  an  action  for  the  partition  of  land  brought  by  the  grantee  in  the  sheriff" g 

deed  after  sale  on  execution,  evidence  that,  after  issue  joined,  the  judgment 

under  which  the  sale  took  place  was  vacated,  is  inadmissible  unless  it  has  been 

so  pleaded. 

Appeal  from  a  judgment. 

This  action  was  brought  by  Joseph  H.  Williams  and  Ange- 
lina M.  his  wife,  against  Bridget,  Mary,  Ann  T.,  and  Joseph  A. 
Hernon,  William  C.  Barrett,  and  Thomas  White,  for  the  par- 
tition of  a  lot  of  land  in  Eighteenth  Street,  in  the  city  of  New 
York.  The  Hernons  defended  ;  issue  was  joined  December  C, 
1859.  The  cause  was  tried  before  Philo  T.  Ruggles,  referee. 

The  plaintiff  proved  that  Thomas  Ilernon,  deceased,  at  the 
time  of  his  death  was  seized  in  fee  of  the  premises  described  in 
the  complaint,  and  in  possession  of  the  same.  That  he  died  in- 
testate. That  he  left  him  surviving,  his  widow,  Bridget  Ilernon, 
and  four  children,  James,  Mary,  Joseph  Andrew,  and  Ann 
Terressa.  James  was  of  full  age  :  the  others  were  infants. 

The  plaintiff  gave  in  evidence  a  certified  copy  of  a  confession 
of  judgment  in  the  Supreme  Court  in  favor  of  Joseph  II.  Wil- 
liams against  James  Hernon  for  $1,250.43,  debt  and  costs,  and 
docketed  in  the  office  of  the  clerk  of  the  city  and  county  of 
New  York.  The  plaintiff  also  proved  an  execution  upon  this 
judgment  to  the  sheriff  of  the  city  and  county  of  New  York 
against  the  property  of  the  said  James  Ilernon ;  ami  a  sale  l>y 
the  sheriff  under  such  execution  to  Joseph  H.  Williams,  the 
plaintiff,  of  all  the  right,  title,  and  interest  of  James  I  Lemon  in 
the  premises  described  in  the  complaint.  The  plaintiff  also 
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gave  in  evidence  a  deed  executed  in  pursuance  of  such  sale 
under  the  hand  and  seal  of  John  Orser,  late  sheriff,  whereby 
the  sheriff  granted  and  conveyed  to  Joseph  H.  Williams  all  the 
right,  title,  and  interest  of  James  Hernon  in  the  premises,  ac- 
knowledged and  recorded.  The  counsel  for  the  defendant, 
Bridget  Hernon,  offered  in  evidence  an  order  of  the  general 
term  of  the  Supreme  Court,  made  on  the  30th  day  of  May,  1861, 
vacating  and  setting  aside  the  judgment  of  Joseph  H.  Williams 
against  James  Hernon.  The  plaintiff  objected  to  the  admission 
of  the  same  in  evidence,  on  the  following  grounds  :  1.  That  it 
was  not  admissible  under  the  pleadings.  2.  That  it  did  not  affect 
the  plaintiffs'  title,  nor  vitiate  the  judgment,  except  from  the  time 
the  order  was  made.  3.  That  the  defendants  in  this  action  could 
not  take  advantage  of  the  same.  The  referee  overruled  each  ob- 
jection, and  admitted  the  order,  and  plaintiffs'  counsel  excepted. 
The  referee  held  that  the  plaintiffs  had  no  interest  in  the 
premises  described  in  the  complaint,  and  had  proved  no  cause 
of  action,  and  that  the  complaint  should  be  dismissed,  with 
costs.  To  which  decision  of  the  referee  the  plaintiffs'  counsel 
excepted. 

From  the  judgment  entered  on  the  report  of  the  referee,  the 
plaintiffs  appealed. 

Thomas  Stevenson,  for  the  appellants. — I.  A  confession  of 
judgment,  though  void  on  its  face  as  to  subsequent  judgment- 
creditors,  is  good  as  against  the  judgment-debtor  himself.  (Yon 
Keller  a.  Muller,  3  Abbotts'  Pr.,  375  ;  Beekman's  Administrator 
0.  Kirk,  15  How.  Pr.,  229  ;  Neusbaum  a.  Keim,  24  JT.  Y., 
325.)  It  follows,  therefore,  that  his  property  can  be  sold  there- 
under, and  as  against  him  the  purchaser  will  acquire  a  good 
title.  (Shelden  a.  Striker,  4  How.  Pr.,  329.) 

II.  By  the  sale  and  sheriff's  deed,  the  interest  of  James  Her- 
non in  the  premises  became  vested  in  the  plaintiff,  Joseph  H. 
Williams.     The  judgment  was  then  in  full  force.     The  plaintiff 
has  never  been  devested  of  that  title. 

III.  The  referee  erred  in  admitting  the  order  in  evidence. 
The  order  was  made  after  the  answer  of  the  defendant.     No 
supplemental  answer  had  been  filed.     It  could  only  have  been 
given  in  evidence,  if  at  all,  under  a  supplemental   answer. 
(Code,  §  177  ;  Hornfager  a.  Hornfager,  1  Code  R.,  N.  S.,  180.) 
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IV.  The  defendants  did  not  claim  any  interest  in  the  share 
of  the  plaintiffs  in  the  premises,  or  lien  thereon  ;  nor  were  they 
creditors  of  James  Hernon,  or  entitled  to  any  benefit  from  the 
order. 

V.  The  plaintiff,  Joseph  H.  Williams,  was  a  purchaser  for  a 
valuable  consideration,   though   the  purchase-money  was  ap- 
plied to  the  payment  of  his  debt ;  and  his  title  is  not  affected  by 
any  equity  existing  between  James  Hernon's  creditors,  or  the 
order  subsequently  made  vacating  judgment.     (Wood  a.  Cha- 
pin,  13  N.  Y.,  509  ;  Jackson  a.  Carman,  13  Johns.,  97 ;  Jack- 
son a.  Davis,  18  lb.,  7  ;   1  Cow.,  622  ;  4  Barb.,  180  ;  4  Den., 
480  ;  5  Cow.,  269.) 

Barrett  &  Brinsmade,  for  the  respondents. — I.  The  judg- 
ment was  absolutely  void',  both  upon  its  face,  and  for  fraud 
aliunfle  the  statement ;  and  so  the  court  at  general  tertn  hold. 
Had  the  court  acted  merely  upon  the  insufficiency  of  the  state- 
ment, the  judgment  would  have  been  set  aside  only  as  against 
the  judgment-creditor;  it  would  not  have  been  absolutely  set 
aside  and  vacated  of  record.  And  the  court,  in  setting  aside 
the  judgment,  treated  the  proceeding  practically  as  though  it 
came  up  on  a  bill  filed  by  James  Hernon  to  vacate  the  judg- 
ment on  the  ground  of  fraud,  and  to  restore  the  property  ob- 
tained thereunder. 

II.  The  only  point  taken  by  the  appellants  which  admits  of 
discussion  is,  whether  a  party  can  be  devested  of  a  title  ac- 
quired under  an  invalid  judgment,  previous  to  a  judicial  declara- 
tion of  such  invalidity.     But  this  question  would  only  be  de- 
batable when  the  title  had  been  acquired  by  an  innocent  third 
person ;  and  even  in  his  case  the  inquiry  would  be  whether  the 
judgment  was  void  or  voidable.     Setting. aside  the  extrinsic 
fraud,  the  statement  having  been  held  to  be  insufficient,  the 
judgment  is  not  voidable,  but  void.     (Von  Beck  a.  Shmnan, 
13  How.  Pr.,   472 ;    Winnebrenner  a.   Edgerton,   30  Barb., 

185.) 

III.  Neusbaum  a.  Keim  (24  N.  Y.,  325)  is  not  applicable  to 
this  case,  because  the  question  is  not  whether  the  plaintiffs  can 
attack  a  fraudulent  conveyance,  but  whether  they  have  ad- 
duced affirmatively  a  perfect  title  to  real  estate.    Now,  if  the 
judgment  is  an  essential  link  in  the  chain,  it  must  be  perfectly 
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regular,  and  without  defect,  as  much  so  as  the  execution  of  the 
sheriff's  certificate  of  sale,  and  his  deed.  And  in  any  event,  a 
distinction  must  be  made  in  a  case  on  which  the  title  to  real 
estate  is  forever  barred ;  for  the  other  tenants  in  common  have 
a  vital  interest  in  seeing  that  the  plaintiffs  title  is  perfect. 

IY.  As  to  the  admissibility  of  the  order  of  the  court  at 
general  term  under  the  pleadings.  The  plaintiffs  allege  title. 
Issue  is  joined  on  this  :  the  plaintiff  introduces  evidence  to  sus- 
tain his  allegation  ;  the  defendants  offer  the  order  and  vacatur 
to  sustain  their  demand  :  this  was  matter  of  evidence,  not  a 
thing  to  be  specially  pleaded,  so  that  a  supplemental  answer 
was  neither  necessary  nor  proper.  To  say  that  radical  defects 
in  the  title  should  be  set  up  in  the  answer  is  absurd,  for  that 
would  involve  the  presumption  that  the  defendants  were  bound 
to  be  thoroughly  acquainted  with  the  plaintiffs'  chain  of  title  ; 
the  presumption,  in  fact,  being  that  they  know  nothing  at  all 
about  it  until  it  is  produced. 

BARNARD,  J. — The  rights  of  parties  to  an  action  are  to  be 
determined  according  to  the  state  of  facts  existing  at  the  time 
of  issue  joined.  The  only  exception  to  this  rule  is  that  which 
obtains  in  relation  to  the  measure  of  damage  in  a  certain  class 
of  actions.  If,  after  issue  joined,  other  matters  constituting  a 
defence  arise,  they  can  only  be  taken  advantage  of  under  a 
supplemental  answer. 

Now,  under  the  pleadings  in  this  case,  any  matters  existing 
at  the  time  of  issue  joined,  showing  that  the  plaintiff  then  had 
no  title,  could  be  insisted  on ;  but  the  defendant  could  not, 
under  the  present  pleading,  insist  on  the  order  of  the  general 
term  made  since  issue  joined,  vacating  the  judgment  under 
which  the  plaintiff  claims,  as  proof  that  plaintiff  had  no  title 
when  issue  was  joined.  Nothing  but  the  simple  order  of  va- 
catur, reciting  no  adjudication  on  any  fact,  is  put  in  evidence. 
That  order  is  not  proof  of  any  pre-existing  fact.  It  is  an  ad- 
judication, and  the  only  effect  it  can  have  is  to  establish  a  mat- 
ter occurring  subsequent  to  the  joining  of  issue,  viz.,  that  the 
judgment  having  been  vacated,  cannot  support  plaintiffs  title. 
This  must  be  taken  advantage  of  by  supplemental  answer. 

The  decision  might  have  been  referred  to  in  an  argument  on 
the  question  of  the  validity  of  the  judgment  by  confession,  for 
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the  purpose  of  attacking  that  judgment  by  reason  of  matters 
appearing  on  its  face,  with  the  view  of  showing  the  expo-! 
of  the  law  in  this  particular  case  by  this  conrt.  But  it  was  not 
so  referred  to — it  was  put  in  evidence  for  the  purpose  of  show- 
ing the  fact  of  the  vacation  of  the  judgment ;  and  for  aught  this 
court  can  say,  the  referee  arrived  at  his  conclusion,  on  the  sole 
ground  that  that  judgment  having  been  vacated,  the  plaintiff 
could  not  make  title  under  it. 

Without  expressing  any  opinion  upon  the  point  whether  the 
effect  of  the  vacation  of  the  judgment  by  confession,  on  an  ap- 
plication by  a  creditor,  would  be  such  as  to  prevent  the  plain- 
tiff from  claiming  any  right  or  title  in  the  premises  by  virtue 
of  the  sheriff's  deed,  the  judgment  must  be  reversed  on  the 
ground  that  the  order  of  the  general  term  was  improperly  re- 
ceived under  the  present  pleadings. 

SUTHERLAND,  P.  J.,  concurred. 
CLERKE,  J.,  expressed  no  opinion. 
Judgment  reversed,  and  new  trial  ordered. 
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PARTIES. — ESTOPPEL. — RES    JUDICATA. — AMENDING    DOCKKT  or 
JUDGMENT. — ASSIGNEES  AND  TRUSTEES. 

The  term  "  parties,"  in  the  sense  of  the  rule  which  renders  a  prior  judgment  con- 
clusive upon  those  who  sustain  the  character,  is  not  restricted  to  those  who  are 
parties  on  the  record  ;  it  includes  all  who  have  a  direct  interest  in  the  subject- 
matter  of  the  suit,  and  a  right  to  make  a  defence,  or  control  the  proceedings. 

Thus/where  assignees  succeeding  to  the  real  estate  of  a  judgment-debtor  had  In- 
formation of  a  motion  made  to  correct  the  docket  of  the  judgment,  so  as  to  give 
it  effect  by  relation  back  to  a  time  anterior  to  the  assignment,  and  they  neg- 
lected to  present  their  rights  to  the  court  \-Udd,  that  they  were  bound  by  the 
decision  granting  the  motion. 
Voi-  XVI.— 12 
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It  is  the  right  and  the  duty  of  assignees  and  trustees,  to  interpose  on  being  in- 
formed of  proceedings  affecting  their  title  to  the  trust-estate  ;  and  on  failure  to 
do  so,  they  are  concluded  by  the  determination  made  in  such  proceedings. 

Appeal  from  a  judgment. 

This  action  was  by  Henry  A.  Burr  and  William  H.  Riblet, 
assignees  of  George  Colyer  and  Thomas  Dugard,  against  James 
Bigler  for  certain  equitable  relief,  and  to  remove  a  cloud  on 
plaintiffs'  title  to  a  tract  of  land,  and  to  certain  water-rights  in 
the  neighborhood  of  Eleventh  Avenue  and  Twenty-seventh 
Street,  New  York  city. 

The  defendant  recovered  a  judgment  in  the  Supreme  Court 
against  George  Colyer  and  Thomas  Dugard  for  $3,116.68,  which 
judgment  was  entered  and  docketed  in  the  county  of  Orange, 
where  the  judgment-roll  was  filed,  on  the  2d  day  of  October, 
185T. 

A  transcript  of  the  judgment  was  on  the  same  day  sent  to 
the  clerk  of  the  city  and  county  of  New  York,  which  was  marked 
as  received  and  filed,  and  was  docketed,  as  of  the  5th  day  of 
October,  1857,  at  9  A.  M. 

On  the  3d  day  of  October,  1857,  after  the  hour  of  10  A.M., 
the  judgment-debtors,  Colyer  and  Dugard,  executed  and  de- 
livered to  the  plaintiffs  an  assignment  of  all  their  property  for 
the  benefit  of  their  creditors,  without  preferences. 

On  the  5th  of  July,  1859,  an  order  was  made  by  a  justice  of 
this  court,  at  special  term,  that  the  transcript  of  said  judgment 
be  marked  and  indorsed  by  the  clerk  of  the  city  and  county  of 
New  York,  as  filed  on  the  3d  day  of  October,  1857,  at  10  A.M., 
instead  of  October  5,  1857,  at  9  A.M.;  and  that  the  docket  of 
said  judgment  in  his  office  be  amended  and  corrected,  so  as  to 
show  that  such  judgment  was  docketed,  by  filing  said  trans- 
cript on  the  3d  day  of  October,  1857,  at  10  A.M.,  instead  of  Oc- 
tober 5,  1857,  at  9  A.M. 

The  judgment-debtors,  Colyer  and  Dugard,  owned  certain 
real  estate  in  the  city  of  New  York,  which  passed  under  their 
assignment  to  the  plaintiffs,  on  which  the  judgment,  by  reason 
of  such  change  or  correction  of  the  docket,  became  a  lien,  if  the 
order  directing  such  change  or  correction  of  the  docket  was 
valid  as  to  the  plaintiffs  as  such  assignees. 

The  judgment-debtors   appealed   from   the   order  made  at 
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special  term,  but  the  order  was  affirmed  at  general  term,  with 
costs.  They  then  appealed  to  the  Court  of  Appeals,  but  thia 
latter  appeal  was  dismissed,  with  costs. 

The  plaintiffs  were  not  parties  to- the  motion  in  or  on  which 
the  order  at  special  term  was  made ;  nor  were  they  parties  to 
either  of  the  appeals  ;  but  they  were  aware  of  the  motion  and 
of  the  appeals,  and  conferred  with  the  counsel  engaged  in  the 
matter,  in  respect  to  such  appeals. 

The  defendant  having  issued  an  execution  on  his  judgment 
to  the  sheriff  of  the  city  and  county  of  New  York,  subsequent 
to  such  change  or  correction  of  the  docket,  commanding  him  to 
sell  all  the  right,  title,  &c.,  which  Colyer  and  Dugard  had  on 
the  3d  day  of  October,  1857,  at  10  A.  M.,  or  at  any  time  there- 
after, this  action  was  brought  to  have  the  lien  of  the  judg- 
ment set  aside,  and  to  restrain  proceedings  under  the  ex- 
ecution. 

The  complaint  was  dismissed  at  special  term,  and  from  the 
judgment  of  the  special  term  dismissing  the  complaint,  the 
plaintiffs  appealed  to  the  general  term. 

Alexander  C.  M.  Pennington,  for  the  appellants. — I.  The 
lien  of  a  judgment  on  lands  in  this  State  is  not  a  common-law 
right,  and  the  statutes  giving  it  ought  to  be  construed  strictly 
as  against  the  party  claiming  it.  The  defendant's  judgment, 
then,  did  not  take  effect  as  a  lien  on  the  real  estate  in  question 
till  it  was  actually  docketed  in  New  Y^ork.  (3  Rev.  Slot.,  637, 
§  4 ;  lb.,  638,  9,  §  11 ;  lb.,  639,  §§  13,  17 ;  lb.,  646,  §  38 ;  Code, 
545,  §  282 ;  lb.,  547,  §  287.)  The  actual  docketing  of  the  judg- 
ment in  the  county  where  the  lands  lie,  is  essential  to  the  cre- 
ation of  the  lien.  (Buchan  a.  Sumner,  2  Barb.  Ch.,  194;  JW- 
ter  a.  Williams,  12  How.  Pr.,  114 ;  Blydenbnrgh  a.  Northrup, 
13  lb.,  290 ;  Stoutenburgh  a.  Vanderburg,  7  lb.,  229.)  Clark 
a.  Dakin  (2  Barb.  Ch.,  36),  is  not  authority  on  this  point,  as  the 
law  now  stands.  If  it  is,  it  does  not  apply  to  the  case  of  these 
plaintiffs,  as  assignees  of  the  interest  of  the  defendants  in  the 
judgment  in  question. 

II.  The  defendant's  judgment  never  took  effect  as  a  lien  on 
the  real  estate  in  question:  the  persons  against  whom  the  judg- 
ment was  recovered,  did  not  have  the  real  estate  in  question  at 
the  time  of  the  docketing. 
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III.  The  assignment  operated  wholly  to  devest  Colyer  and 
Dugard  of  the  real  estate  in  question,  and  wholly  to  vest  the 
same  in  the  plaintiffs.  In  this  State,  an  assignment  in  trust,  for 
the  benefit  of  creditors,  with  or  without  preferences,  is  valid,  and 
operates  to  transfer  and  vest  the  assigned  estate  ;  and  is  deemed 
to  have  a  sufficient,  and  good,  and  valuable  consideration  to 
support  it.  The  assent  of  creditors  is  not  essential  to  its  validi- 
ty, nor  is  it  revocable  by  the  assignors,  nor  can  it  be  annulled 
or  surrendered  by  the  assignees.  (Burrill  on  Assignments,  220, 
308,  418  ;  Cunningham  a.  Freeborn,  11  Wend.,  240,  250  ;  Dey 
a.  Dunham,  2  Johns.  Ch.,  529,  552  ;  2  Kent's  Com.,  725,  729.) 

IY.  The  assignment  is  not  fraudulent,  but  is  bonafide.  1.  It 
is  not  obnoxious,  on  the  face  of  it,  to  any  legal  objection.  2. 
Nor  is  any  fraud  imputable  to  the  plaintiffs,  or  to  Colyer  and 
Dugard,  in  making  the  assignment.  Chancellor  Kent  has  ex- 
pressly held  that  such  an  assignment  is  bonafide,  and  that  the 
bona  fides  of  it  consist  in  the  fact  that  it  is  an  act  of  duty  at- 
tached to  the  character  of  the  assignor,  as  a  debtor,  to  make  his 
estate  available  equally  for  the  whole  body  of  his  creditors. 
(Dey  a.  Dunham,  2  Johns.  Ch.,  188  ;  Burrill  on  Assignments, 
6,  17,  19.) 

V.  A  judgment  in  this  State  does  not  affect  lands,  nor  have 
a  preference  as  against  other  judgment-creditors,  purchasers,  or 
mortgagees,  until  the  record  thereof  is  filed  and  docketed  as 
directed  by  the  statute.  (3  Rev.  Stat.,  5  ed.,  607,  §11.)  A 
judgment,  therefore,  as  it  respects  lands,  is  utterly  ineffectual 
till  it  is  docketed  in  the  proper  county.  The  plaintiffs  are  ex- 
pressly protected  as  purchasers.  A  "  purchaser"  is  strictly  a 
person  who  derives  title  by  conveyance,  and  acquisition  by 
conveyance  is  a  "  purchase."  (2  BurriWs  Law  Diet.,  842  ;  3 
Rev.  Stat.,  5  ed.,  59,  §69.)  The  creditors  under  the  assignment, 
represented  by  the  plaintiffs,  are  equal  with  the  defendant  in 
the  legality,  justice,  and  equity  of  their  demands.  The  assign- 
ment may  be  regarded,  in  some  sense,  as  a  mortgage,  being  a 
security  or  provision  for  a  debt,  and  involving  a  resulting  in- 
terest to  the  grantor  on  a  certain  contingency.  This  affinity 
has  been  noticed  and  acted  on  in  several  cases.  (Burrill  on 
Assignments,  32.)  An  assignment  is  to  be  of  the  nature  of  an 
execution  for  creditors,  where  there  is  no  bankrupt  law.  (2  KenCs 
Com.,  725.) 
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VI.  The  defendant  has  not  acquired  any  equitable,  as  dis- 
tinguished from  a  legal  lien,  which  entitles  him  to  sell  the 
premises  in  question.  1.  In  cases  of  this  kind  equity  follows 
the  law,  and  there  being  no  legal  lien,  there  is  no  equitable 
lien.  (Buchan  a.  Sumner,  2  Barb.  Ch.,  194 ;  Douglas  a.  Hus- 
ton, 6  Ohio,  162  ;  Mower  a.  Kipp,  6  Paige,  88 ;  Landon  a. 
Ferguson,  3  Russ  Ch.,  349  ;  Braithwaite  a.  Watts,  2  Camp,  dk 
Jerv.,  315.)  2.  It'  it  be  considered  that  the  defendant  acquired 
a  right  to  have  the  docket  amended,  this  right  was  a  legal 
right,  and  not  an  equitable,  as  distinguished  from  a  legal  right. 
The  court  did  not  determine,  nor  intend  to  determine,  the  ques- 
tion of  the  right  of  lien,  whether  regarded  as  legal  or  equitable 
as  to  any  party,  but  only  the  mere  question  as  to  the  legal  right 
of  amendment  as  between  the  defendant  and  Colyer  and  Dugard. 
3.  This  theory  of  an  equitable  lien  derives  no  support  from  the 
right  secured  to  a  judgment-creditor,  on  the  return  of  an  execu- 
tion against  property  unsatisfied,  either  under  the  old  creditor's 
bill  or  supplementary  proceedings  under  the  Code;  no  such 
lieu  was  created  under  the  former,  nor  is  any  lien  created  under 
the  latter,  till  the  actual  commencement  of  proceedings  to  en- 
force the  right.  Under  the  latter,  this  equitable  lien  is  limited 
to  equitable  assets,  until  a  receiver  is  appointed,  or  an  order 
is  made  directing  the  application  of  property  subject  to  levy 
towards  the  satisfaction  of  the  judgment.  (Porter  a.  Williams, 
5  Now.  Pr.,  443;  and  see  12  11.,  114.)  4.  Nor  were  the 
premises  in  question,  in  the  sense  of  the  law,  equitable  assets. 
There  was  no  concealment  of  the  property,  so  as  to  make  equita- 
ble aid  necessary  to  reach  it.  Under  a  supplementary  proceed- 
ing, in  a  case  in  which  an  assignment  for  the  benefit  of  creditors 
has  been  made  by  the  judgment-debtor  while  an  execution  is 
outstanding  against  his  property,  and  the  execution  was  re- 
turned without  a  levy,  the  assignment  is  good  against  the  judg- 
ment-creditor. (Watson  a.  Lathrop,  4  Sand/.,  700.)  There  are 
several  cases  which  may  seem  to  sustain  an  opposite  doctrine, 
but  they  in  fact  do  not.  (Haggerty  a.  Palmer,  6  ./«/' 
437  ;  Matter  of  Howe,  1  Paige,  125  ;  Dickson  a.  Tillinghast,  4 
11.,  215  ;  Slade  a.  Van  Vechten,  11  Jb.,  21.)  The  doctrine 
fairly  deducible  from  all  the  cases  is,  that  where  there  is  an 
actual,  clear,  and  recognized  lien,  either  legal  or  equitable,  sub- 
sisting at  the  time  of  the  conveyance,  the  purchaser  must  be 
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such  l)ona  fide,  and  for  a  valuable  consideration  paid  at  the 
time  of  the  conveyance  ;  but  that  where  there  is  no  such  lien 
actually  subsisting  at  the  time  of  the  conveyance,  the  pur- 
chaser, if  the  conve}rance  be  not  fraudulent,  need  not  have  paid 
a  consideration  at  the  time  of  the  conveyance,  and  that  an  as- 
signee under  a  general  assignment  in  trust  for  the  benefit  of 
creditors  without  preference  is  entitled  to  hold.  If  neither  of 
two  parties,  having  equities,  has  a  legal  right,  the  maxim,  qui 
prior  eat  in  tempore  potior  est  in  jure,  applies  to  their  respec- 
tive equities  ;  and  if  their  equities  are  equal  in  point  of  time, 
as  in  other  respects,  the  party  who  has  the  legal  right  will  pre- 
vail. (Covill  a.  Tradesmen's  Bank,  1  Paige,  131.)  The  de- 
fendant acquired  no  lien  as  against  the  plaintiffs  by  virtue  of 
the  amendment.  1.  If  he  did,  it  is  because  the  amendment, 
per  se,  had  the  effect,  by  retroaction,  absolutely  to  create  a  lien 
where  there  was  none.  The  amendment,  per  se,  had  no  such 
effect,  as  against  the  plaintiffs.  2.  The  court  had  no  power  to 
amend  the  docket,  nor  to  direct  the  docketing,  nunc  pro  tune, 
as  against  the  plaintiffs.  (Chichester  a.  Cande,  3  Cow.,  39  ; 
Butler^.  Lewis,  10  Wend.,  542  ;  Hart  a.  Reynolds,  3  Cow.,  42  ; 
Barrie  a.  Dana,  20  Johns.,  307 ;  Close  a.  Gillespie,  Ib.,  526.) 
3.  If  it  be  considered  that  such  an  amendment  may  be  made, 
under  any  circumstances,  so  as  to  create  a  lien  in  favor  of  the 
judgment-creditor,  as  against  a  party  in  the  position  of  the 
plaintiffs,  it  can  be  made  only  on  notice  to  the  party  to  be  so 
affected.  (Mara  a.  Quin,  6  Term  R.,  8.)  It  was  conceded  on 
the  argument  in  the  cases  of  Hart  a.  Reynolds,  and  Hunt  a. 
Grant  (supra),  that  this  is  the  rule.  4.  The  right  of  amend- 
ment in  this  case  is  not  res  judicata  as  against  the  plaintiffs. 
(2  Phil.  Ev.,  Cow.  <&  Hill's  notes,  7-9  ;  Turpin  a.  Thomas,  2 
Hen.  (&  Munf.,  139,  147;  Bruen  a.  Hone,  2  Barb.,  586;  Ar- 
den  a.  Patterson,  5  Johns.  Ch.,  52  ;  Simpson  a.  Hart,  14  Johns., 
63.) 

VH.  The  original  docketing  having  been  made  on  the  5th 
ot  October,  it  is  to  be  presumed  that  the  clerk  did  his  duty,  and 
that  such  docketing  was  made  rightly  and  in  due  time. 

YIII.  The  defendant,  if  he  was  entitled  at  any  time  to  an 
amendment  of  the  docket  as  against  the  plaintiffs,  was  too  late 
in  his  application.  He  made  no  application  for  an  amendment 
till  nearly  two  years  after  the  original  docketing. 
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IX.  If  the  defendant  is  entitled  to  the  lien  he  claims,  that  lien 
should  be  subject  to  the  equity  of  the  assignees,  to  be  first  re- 
imbursed out  of  the  estate  for  their  advances  and  expenses. 

X.  The  judgment  was  once  satisfied  by  a  sale,  the  execu- 
tion returned  satisfied  by  the  sheriff,  and  satisfaction  entered 
of  record  in  the  docket ;  and  as  between  the  parties  to  this  ac- 
tion the  judgment  is  to  be  regarded  as  satisfied.     An  order 
that  it  is  to  give  life  to  a  defunct  judgment  cannot  be  made  to 
the  prejudice  of  a  party  in  interest,  who  has  no  notice  of  the 
proceeding  in  which  the  order  is  made. 

Enoch  L.  Fancher,  for  the  respondent. 

BY  THE  COURT. — SUTHERLAND,  P.  J. — After  a  very  careful  ex- 
amination of  this  case,  I  have  come  to  the  conclusion,  that  the 
judgment  of  the  special  term  must  be  affirmed,  on  the  ground 
that  the  plaintiffs  were  bound  by  the  order  of  the  5th  of  July, 
1859,  and  the  order  of  the  general  term,  affirming  that  order, 
although  they  might  not  have  been  nominally  or  technically 
parties  to  the  motion  on  which  that  order  was  made,  or  to  the 
appeal  from  it  to  the  general  term.  I  think  the  plaintiffs  must 
be  deemed  to  have  been  estopped  by  those  orders  from  bringing 
this  action,  and  in  it  raising  the  questions  which  have  been  so 
elaborately  and  ably  argued  by  their  counsel. 

The  term  "  parties"  in  the  sense  of  the  rule  which  renders  a 
prior  judgment  conclusive  upon  those  who  sustain  that  character 
is  not  restricted  to  those  who  are  parties  upon  the  record.  (1 
Greenleafon  Ev.,  §  523  ;  Bates  a.  Stanton,  1  Duer,  79.) 

The  term  "  parties"  includes  all  who  have  a  direct  interest  in 
the  subject-matter  of  the  suit,  and  a  right  to  make  a  defence  or 
control  the  proceedings.  (Monro  a.  Delavan,  26  Barl.,  16  ; 
IloweWs  State  TrL,  538  ;  DowL,  228,  and  authorities  before 
cited.) 

The  plaintiffs,  as  assignees  succeeding  to  the  real  estate  to  be 
affected  by  the  order,  as  such  had  a  direct  interest  in  the  mo- 
tion, and  a  right  to  be  heard  in  opposition  to  it,  and  I  think  a 
right  to  appeal  from  the  order.  They  knew  that  the  motion 
was  to  be  made,  and  consulted  counsel  about  it ;  and  if  they 
were  not  heard  in  opposition  to  the  motion,  it  must  be  presumed 
that  they  would  have  been  heard,  if  they  had  appeared  and 
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asked  to  be  heard.  I  think  it  may  be  said  that  it  was  their 
duty,  as  assignees  and  mere  trustees,  to  appear  and  oppose  the 
motion.  If  they  were  advised,  upon  consulting  counsel,  that 
not  being  parties  to  the  motion  they  would  not  be  bound  by 
the  order  made  in  it,  I  think,  under  the  circumstances,  they 
were  wrongly  advised. 

My  conclusion  is,  that  the  judgment  of  the  special  term  should 
be  affirmed,  but,  under  the  circumstances,  without  costs. 

CLEKKE,  J.,  concurred. 

INGRAHAM,  J.,  expressed  no  opinion. 


MATTER  OF  BRISTOL. 

Supreme  Court,  First  District ;  At  Chambers,  June,  1863. 

ASSIGNMENTS   UNDER  FOREIGN   BANKRUPT   LAW. — ATTACHING 
CREDITOR. — EQUITABLE  LIEN. 

Although  assignments  under  foreign  bankrupt  laws  may  operate  to  transfer  the 
bankrupt's  effects  within  this  State,  and  debts  owing  to  the  bankrupt  within 
this  State,  as  between  the  foreign  bankrupt  assignee  and  the  bankrupt,  and  as 
between  such  assignee  and  debtors  residing  in  this  State  ;  yet  the  courts  of  this 
State  will  not  recognize  a  claim  or  title,  under  foreign  statutory  bankrupt  pro- 
ceedings, to  property  in  this  State,  or  to  debts  owing  by  debtors  residing  within 
this  State,  as  against  a  domestic  attaching-creditor. 

And  the  same  principle  will  be  applied  in  favor  of  one  who  has  obtained  a  lien  in 
equity,  as  by  injunction,  upon  the  assets  of  the  foreign  bankrupt. 

Application  by  a  trustee,  appointed  in  foreign  insolvency  pro- 
ceedings, to  have  an  injunction  which  had  been  granted  against 
the  insolvent  modified. 

An  action  was  pending  in  this  court  between  Gorhain  D. 
Abbot,  plaintiff,  and  the  American  Hard  Rubber  Company,  and 
various  of  its  directors  and  others.  An  injunction  had  been 
obtained  in  that  action  restraining  the  payment  of  several 
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notes  made  by  Poppenhusen  &  Konig,  in  favor  of  tin.-  Ameri- 
can Hard  Rubber  Company.  At  the  date  of  the  present  ap- 
plication, the  sum  due  was  $27,000.  The  action  was  com- 
menced February  29,  1860.  On  the  9th  day  of  November, 
1860,  "William  B.  Bristol,  the  present  petitioner,  was  by  a 
decree  of  the  Court  of  Probate  of  Bethany,  Connecticut,  ap- 
pointed trustee  of  the  American  Hard  Rubber  Company,  in 
certain  proceedings  in  insolvency,  and  entered  upon  the  execu- 
tion of  his  trust.  In  June,  1861,  a  decree  was  entered  in  the 
injunction-suit  in  this  court.  The  decree  made  no  provision 
either  for  the  further  continuance  of  the  injunction  or  for  ite 
being  vacated.  Bristol  now  applied  to  the  court  on  petition  to 
have  the  injunction  modified  so  as  to  allow  the  payment  of  the 
notes  of  Poppenhusen  &  Konig. 

William  E.  Curtis,  for  the  petitioner. — I.  The  stipulation 
and  decree  show  that  the  controversy  has  ended,  and  that  there 
are  no  grounds  or  equities  for  still  continuing  the  injunction, 
and  preventing  the  trustee  from  collecting  these  notes  which 
he  holds,  anckpaying  over  the  proceeds  to  the  creditors  of  the 
company,  pursuant  to  the  laws  of  Connecticut.  It  is  not  shown 
or  pretended  that  any  party  would  be  prejudiced  by  the  modifi- 
cation. 

II.  In  an  equity  suit  like  this  the  court  is  ever  open  to  be 
approached  by  any  petitioner,  whose  rights  or  duties  are  affected 
by  the  litigation.      The  comity  of  States,  and  the  long-settled 
practice  of  the  court  entitles  him  to  this  relief  from  the  injunc- 
tion, and  to  make  this  application  to  the  court.     (Sill  a.  Wore- 
wick,  1  //.  Black.,  682  ;  Bird  a.  Caritat,  2  Johns.,  345 ;  Holmes 
a.  Remsen,  20  lb.,  259  ;  Story  on  Confl.  of  L.,  §  414.) 

III.  The  petitioner  submits  the  Connecticut  act  for  the  relief 
of  insolvent  debtors,  and  for  the  more  equal  distribution  of 
their  efi'ects  among  their  creditors  (Rev.  Stat.  of  C<mn.,  1854, 
512),  also  an  exemplified  copy  of  the  record  of  the  Court  of 
Probate,  appointing  the  petitioner  trustee. 

Benjamin  Vauglian  Abbott,  opposed.— L  The  petitioner  Bris- 
tol has  no  standing  in  court  in  this  cause  to  entitle  him  to  make 
this  motion.  '  He  is  not  a  party  to  the  cause ;  he  has  no  interest 
to  be  affected,  nor  any  rights  to  be  protected  by  the  ultimate 
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decision  of  it,  whatever  that  may  be.  He  has  a  simple  official 
duty  to  perform  ;  namely,  to  collect  whatever  may  be  collect- 
able of  the  assets  of  the  corporation,  and  distribute  it  to  the 
creditors.  If  he  cannot  collect  a  particular  chose  in  action  by 
reason  of  an  injunction  upon  it,  he  has  no  duty  in  respect 
to  it. 

II.  The  moving-papers  are  defective  in  not  stating  the  statutes 
of  Connecticut  authorizing  the  appointment  of  the  petitioner  as 
trustee,  and  in  not  stating  the  proceedings  had  which  resulted 
in  his  appointment.  Those  statutes  and  proceedings  being  those 
of  a  foreign  State,  are  matters  of  fact  which  must  be  averred, 
so  that  the  court  can  see  whether  the  trustee  has,  in  fact,  such 
title  as  he  claims. 

HI.  The  court  will  not  permit  assets  which  are  regularly  in 
its  custody  under  proceedings  instituted  according  to  the  laws 
of  this  State,  to  be  taken  to  another  State  for  administration 
there.  The  comity  observed  between  the  States  does  not  re- 
quire this. 

IV.  Mr.  Bristol  claimino;  as  trustee  for  creditors,  can  have  no 

£j  * 

better  rights  than  the  creditors  themselves ;  and  tlae  creditors  in 
turn  can  have  no  better  rights  than  are  possessed  by  the  Ameri- 
can Hard  Rubber  Company  of  Connecticut,  the  original  and 
actual  owner  of  the  notes  (assuming  them  to  be  collectable). 
The  decree  settles  the  general  principles  upon  which  the  rights 
of  the  parties  are  to  be  adjusted,  and  provides,  in  detail,  for 
various  proceedings  by  which  it  shall  be  carried  into  effect. 
Both  the  plaintiff  and  the  petitioner  swear  that  the  original  in- 
junction-order is  to  be  deemed  in  full  force,  notwithstanding 
that  decree.  It  is  clear  that  since  the  parties  have  agreed  upon 
a  mode  of  determining  the  controversy,  which  does  not  embrace 
any  modification  of  the  injunction-order,  the  court  would  not 
entertain  a  motion  to  modify  it,  made  by  the  American  Hard 
Rubber  Company  of  Connecticut. 

SUTHERLAND,  J. — Were  it  not  for  the  decision  of  the  Court  of 
Appeals  of  this  State  in  Hoyt  a.  Thompson  (5  N.  I7".,  320),  I 
should  have  thought  it  extremely  doubtful,  whether  the  courts  of 
this  State  could  recognize  the  right  or  title  of  the  petitioner,  as 
trustee  under  the  Connecticut  bankrupt  proceedings,  to  the 
notes  mentioned  in  the  petition,  even  as  against  the  debtors  or 
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makers  of  the  notes  residing  in  this  State.  (See  Abniiuun  a. 
Plestoro,  3  Wend.,  540;  and  the  remarks  on  the  decision  in  that 
case,  in  Johnson  a.  Hunt,  23  76.,  89  et  seq. ;  and  in  Bell  a.  Hunt, 
3  Barl.  Ch.,  395.) 

The  Court  of  Appeals,  I  think,  in  Hoyt  a.  Thompson,  qnali- 
fied  or  interpreted  the  decision  in  Abraham  a.  Plestoro,  &••  that 
the  decision  in  that  case  must  be  deemed  no  longer  to  interfere 
with  the  principle,  that  assignments  under  foreign  bankrupt 
laws  may  operate  to  transfer  the  bankrupt's  effects  within  this 
State,  and  debts  owing  to  the  bankrupt  from  debtors  residing 
in  this  State,  as  between  the  foreign  bankrupt  assignee  and  the 
bankrupt,  and  as  between  such  assignee  and  debtors  resid in i:  in 
this  State;  but  the  decision  in  Hoyt  a.  Thompson  qualities  (if 
it  qualifies  at  all)  the  decision  in  Abraham  a.  Plestoro  no 
further ;  and  the  latter  case,  and  other  cases  cited,  clearly  es- 
tablish the  principle,  that  the  courts  of  this  State  will  not 
recognize  a  claim  or  title,  under  foreign  statutory  bankrupt  pro- 
ceedings, to  property  in  this  State,  or  to  debts  owing  by  debtors 
residing  in  this  State,  as  against  a  domestic  attaching-creditor. 

This  latter  principle  has  been  recently  fully  recognized  by  the 
Court  of  Appeals  of  this  State,  in  the  case  of  Samuel  Willette, 
president,  &c.  a.  Morrison  R.  Waite  and  Samuel  M.  Young, 
receivers  of  the  Commercial  Bank  of  Toledo,  and  others  (affirm- 
ing S.  C.,  13  How.  PA,  34),  not  yet  reported. 

Now,  I  think,  the  position  of  Mr.  Abbot,  the  plaintiff  in  the 
case  of  Gorham  D.  Abbot  a.  American  Hard  Rubber  Company 
and  others,  with  reference,  or  in  relation  to  the  notes  of  Pop- 
penhusen  and  others,  covered  by  the  injunction  in  that  case,  is  at 
least  as  favorable  as  if  he  were  an  attaching  creditor ;  and  I 
think,  therefore,  the  cases  before  cited  will  not  permit  me  to 
recognize  the  title  or  claim  of  the  petitioner,  Mr.  Bristol,  as 
trustee  under  the  Connecticut  bankrupt  proceedings,  to  the  said 
notes,  or  the  debts  represented  by  them,  so  far  as  to  make  any 
order  on  his  petition,  adverse  to  Mr.  Abbot,  relative  to  such 
notes  or  debts. 

It  may  appear  discourteous,  and  perhaps  technical,  to 
the  motion  of  Mr.  Bristol,  the  trustee,  on  this  ground,  but 
feel  constrained  to  do  so,  by  the  authority  of  the  cases  before 
cited. 

It  does  not  follow  from  what  has  been  said,  nor  do  I  intend 
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to  say,  that  the  American  Hard  Rubber  Company  (of  Connecti- 
cut), in  the  suit  of  Mr.  Abbot,  may  not  move  that  the  injunc- 
tion in  the  suit  be  modified  or  dissolved  as  to  the  notes,  or 
otherwise,  on  the  ground  that  the  decree  in  the  suit  entered  on 
the  stipulation  of  the  attorneys  has  ended  the  controversy,  or 
upon  any  other  ground. 

I  do  not  pass  upon  the  question,  what  should  be  deemed 
the  effect  of  that  decree,  or  of  entering  it  upon  the  injunction. 

I  deny  Mr.  Bristol's  motion  for  the  reason  before  stated,  on 
the  ground  that  I  cannot  recognize  his  right  to  make  it  as 
trustee,  under  the  Connecticut  bankrupt  proceedings ;  but  it  is 
denied,  without  costs. 


PLATO  a.  KELLY. 

New  York  Common  Pleas ;  General  Term,  July,  1863. 
LIMITING  CROSS-EXAMINATION. — WITNESS. — ADVERSE  PARTY. 

An  appeal  from  an  order  which  has  not  been  entered,  as  required  by  sections  349, 
350,  of  the  Code  of  Procedure,  nor  served  as  made,  will  be  dismissed. 

The  limit  of  a  cross-examination  is  within  the  discretion  of  the  judge  conduct- 
ing it. 

The  examination  of  the  adverse  party  before  trial,  under  section  391  of  the  Code 
of  Procedure,  is  in  the  nature  of  a  cross-examination,  and  governed  by  similar 
rules. 

Appeal  from  an  order  directing  that  the  examination  of  a 
party  under  section  391  of  the  Code  be  closed. 

This  action  was  brought  by  Erastus  Plato  against  John  Kelly, 
sheriff,  and  Bernard  Reilly,  to  contest  a  levy  upon  certain  prop- 
erty under  an  execution  against  Nelson  Plato. 

An  order  for  the  examination  of  the  plaintiff  as  a  witness 
was  made  under  section  391  of  the  Code,  under  which  the  ex- 
amination of  the  plaintiff  as  a  witness  was  commenced  on 
March  21,  1861,  and  continued  on  various  days  till  May  29, 
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1862.  Upon  that  day  the  following  question  was  'asked  by  the 
defendant's  counsel :  "  You  have  stated  that  you  were  a  hatter 
by  trade ;  of  whom  did  you  learn  that  trade  ?" 

This  question  was  objected  to  by  the  plaintiffs  counsel,  and 
on  presenting  it  to  the  court,  the  following  order  was  made : 

•Mir  29,  1862. 

"  Question  overruled,  and  examination  of  defendant  closed, 
and  he  discharged  from  further  attendance  as  a  witness  under 
the  order  for  his  examination  heretofore  made  by  me. 

"  HENRY  HILTON." 

There  had  been  no  motion  to  close  the  examination.  From 
this  order  the  present  appeal  was  taken  by  the  defendants. 

Brown,  Hall  &  Vanderpoel,  for  the  appellants. — I.  There  is 
no  power  in  a  judge  to  close  the  examination  of  a  party  de  bene 
ease.  lie  can  only  pass  on  the  admissibility  of  each  question. 

H.  If  there  were  such  power  it  coxild  only  be  exercised  upon 
motion  by  the  opposite  party,  and  after  the  examining  party 
had  the  opportunity  of  reviewing  the  testimony,  and  proving 
that  the  examination  was  conducted  in  good  faith,  and  not 
vexatiously  or  unnecessarily  protracted. 

TTT.  In  the  present  instance  the  parties  met  before  the  judge 
to  take  his  ruling  on  the  admissibility  of  a  single  question,  and 
there  was  no  motion  pending  that  the  examination  be  closed  ;  in 
fact  the  opposite  party  had  signified  his  intention  of  examining 
the  plaintiff  on  his  own  behalf. 

Lawrence  J.  Goodale,  for  the  respondent. 

BRADY,  J. — There  are  two  objections  to  the  appeal  in  this 
case.  The  first  is  that  the  order  made  by  Judge  Hilton  has  not 
been  entered  as  required  by  sections  349  and  350  of  the  Code, 
nor  has  it  been  served  as  made.  The  other  is,  that  the  examina- 
tion of  the  plaintiff  by  the  defendants  is  in  the  nature  of  a  cross- 
examination.  He  had  already  stated  his  cause  of  action  in  the 
complaint,  and  the  limit  of  a  cross-examination  is  entirely  with- 
in the  discretion  of  the  judge  conducting  it.  This  is  an  ele- 
mentary rule,  and  one  founded  in  good  sense  and  justice.  It  is 
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true  tliat  the  exercise  of  the  discretion  is  not  absolute  in  its 
effect.  If  it  be  abused,  the  party  injured  has  his  remedy  by 
appeal.  The  defendants  have  not  shown  that  the  discretion 
exercised  by  Judge  Hilton  was  an  abuse  of  power,  and  the  ap- 
peal must  therefore  fail.  If  the  examination  of  a  witness  could 
not  be  limited,  it  might  go  on  ad  infinitum,  and  the  most  vex- 
atious practices  result.  The  plaintiff  in  this  case  was  examined 
at  length,  and,  for  aught  that  we  know,  exhausted  upon  the 
material  features  of  the  controversy. 

DALY,  F.  J.,  and  HILTON,  J.,  concurred. 
Appeal  dismissed. 


WEBB  a.  YAN  ZANDT 
New  York  Common  Pleas ;  General  Term,  July,  1863. 

IRRELEVANT  AND  FRIVOLOUS  DEFENCES. — MECHANIC'S  LIEN. — 
ANOTHER  ACTION  PENDING. 

The  power  to  strike  out  a  defence  on  motion  should  never  be  exercised  in  a  case 
in  the  slightest  degree  doubtful,  nor  unless  the  court  can,  upon  a  mere  state- 
ment of  the  case  and  without  argument,  declare  the  defence  to  be  irrelevant,  or 
frivolous. 

In  a  proceeding  to  enforce  a  mechanic's  lien,  defences:  1.  That  the  agreed  price 

*was  payable  by  instalments,  and  that  the  notice  of  lien  was  not  filed  within 

six  months  after  the  first  instalments  became  due  ;  and,  2.  That  there  was  an 

action  at  law  pending  to  recover  the  same  amount, — Held,  not  irrelevant  or 

frivolous. 

That  neither  of  these  matters  constitute  a  sufficient  defence.     Per  DALY,  J. 

Appeal  from  an  order  denying  a  motion  to  strike  out  defences 
as  irrelevant  and  frivolous. 

This  was  a  proceeding  under  the  Mechanics'  Lien  Law,  in- 
stituted by  James  Webb  against  Wynant  Yan  Zandt,  to  enforce 
the  builder's  lien  for  the  erection  of  a  house,  under  a  contract 
by  which  the  plaintiff  was  to  have  been  paid  in  three  several  in- 
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stalments — two  at  different  stages  of  the  work,  the  third  on  the 
completion  of  the  house ;  the  lien  claimed,  also,  to  include  a 
demand  for  the  value  of  certain  extra  work.  The  o\vm-r  inter- 
posed several  defences,  of  which  two  were  attacked  in  the  mo- 
tion from  which  this  appeal  was  taken.  One  of  these  defences 
was,  that  the  notice  of  lien  was  not  h'led  within  six  months  after 
the  completion  of  work  sufficient  to  entitle  the  claimant  to  the 
first  and  second  instalments  ;  the  other  was  that  another  action 
was  pending  in  the  Supreme  Court  "  for  the  same  identical 
work,  labor,  materials-  contract,  extra  work  materials,  and 
cause  of  action  in  the  complaint  in  this  action  mentioned." 

The  motion  to  strike  out  these  defences  was  denied,  and  the 
plaintiff  appealed. 

Francis  TiUou,  for  the  appellant. — I.  The  defendant  .claims 
in  effect  that  the  plaintiff  should  have  tiled  three  several  notices 
of  lien,  and  alleges  his  not  doing  so  as  a  defence.  The  statute 
means  "  after  the  performance"  of  the  entire  work,  and  does 
not  contemplate  a  repetition  of  several  liens  for  different  parts 
of  the  same  thing.  The  matters  alleged  on  this  point  do  not 
constitute  a  defence,  and  are  therefore  irrelevant,  and  should  be 
stricken  out.  (5  Duer,  660  ;  5  How.  Pr.,  476.) 

II.  The  defence  which  alleges  another  action  pending,  is  ir- 
relevant. 1.  This  proceeding  is  an  equitable  one  in  rem  and 
not  in  personam  /  only  the  foreclosure  of  a  lien,  not  an  ordinary 
action  for  the  collection  of  a  debt.  (Randolph  a.  Learv.  3  E. 
D.  Smith,  540;  Doughty  a.  Devlin,  1  Ib.,  644;  Cronkright  a. 
Thompson,  2b.,  661 ;  Gridley  a.  Rockland,  Ib.,  671.)  2.  The 
filing  of  a  notice  of  a  claim  under  the  act  forms  no  bar  to  a 
distinct  personal  action  against  the  owner  or  contractor  for  the 
amount  thereof.  (Pollock  a.  Ehle,  2  Ib.,  541 ;  Maxey  a.  Lar- 
kin,  11).,  540 ;  Cremer  a.  Byrnes,  4  lb.,  758.)  3.  A  creditor 
may  pursue  his  collateral  securities,  and  also  proceed  against 
his  debtor.  (Chapman  a.  Martin,  12  Johns.,  240 ;  Day  a.  Seal, 
14  lb.,  404  ;  Taggart  a.  Curteuius,  15  Wend.,  157 ;  Bay  a.  Gun. 
1  Duer,  108.)  4.  Sections  144  and  147  of  the  Code  do  not 
enlarge  the  defence  of  another  action  pending,  but  merely  de- 
notes the  mode  in  which  such  a  defence  or  objection,  in  so  far 
as  it  is  already  available  by  law,  may  be  taken  advantage  of. 
(Cook  a.  Litchfield,  4  Duer,  330.)  5.  The  cause  of  this  action  is 
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the  lien,  as  a  mortgage  is  the  cause  of  action  in  an  ordinary 
foreclosure-suit.  (Groshen  a.  Lyon,  16  Barb.,  461,  466,  468, 
and  cases  cited  ;  Iniiess  a.  Lansing,  7  Paige,  584;  Newburgh 
a.  Wren,  2  Vern.^  220  ;  Haire  a.  Butler,  5  N.  Y.,  357.)  6.  The 
plaintiff  by  filing  the  notice  acquired  a  statutory  mortgage  upon 
the  land  ;  and  it  has  been  held  that  a  creditor  by  bond  and 
mortgage  has  tjiree  remedies,  either  or  all  of  which  he  may 
pursue  till  his  debt  is  satisfied,  viz. :  (1.)  Action  on  the  bond. 
(2.)  Ejectment.  (3.)  Foreclosure  and  sale.  (Jackson  a.  Hall, 
10  Johns.,  481.)  The  lien  law  of  1851  merely  gives  a  cumula- 
tive remedy,  and  does  not  curtail  or  restrict  the  remedies  of  the 
creditor. 

Philip  J.  Joachimsen,  for  the  respondent. — I.  The  right  of 
plaintiff  to  recover,  rests  in  part  upon  his  having  perfected  his 
lien  within  the  time  allowed  him  by  the  statute.  Defendant 
sets  up  as  to  a  great  part  of  plaintiff's  claim,  in  substance,  that 
this  work  so  performed  in  pursuance  of  the  contract,  had  been 
performed  more  than  six  months  before  the  filing  of  the  lien. 
This  is  a  substantial  defence,  and  therefore  not  irrelevant. 

II.  Defendant  pleads  a  pending  action  in  the  Supreme  Court 
for  the  same  cause.     This  is  a  defence  expressly  recognized  by 
section  144  of  the  Code,  and  therefore  cannot  be  irrelevant. 
Before  the  Code,  plaintiff  could,  on  motion,  have  been  put  to 
an  election  of  suits.     (Rogers  a.  Vosburgh,  4  Johns.  Ch.,  84; 
Livingston  a.  Hare,  3  Ib.,  224  ;  Eden  on  Inj.,  27,  28.) 

III.  The  questions  raised  by  the  defendant  are  of  importance, 
have  never  been  decided,  and  the  proper  disposition  of  them 
can  only  be  made  at  the  trial,  giving  to  the  parties  an  opportu- 
nity for  a  review  upon  an  appeal. 

IY.  The  plaintiff  cannot  be  said  to  be  "  aggrieved"  by  the 
defence.  He,  therefore,  had  no  right  to  make  this  motion. 

HILTON,  J. — The  defences  are  not  so  clearly  irrelevant  or 
frivolous  as  to  justify  their  being  stricken  out  on  a  motion,  un- 
less we  are  willing  to  declare  that  the  more  formal  remedy  by 
demurrer,  intended  for  cases  like  this,  should  be  abandoned. 

As  to  the  first  defence,  its  invalidity  has  never  been  deter- 
mined by  any  court,  and  although  I  am  not  prepared  to  hold 
it  valid,  yet  I  will  not  upon  a  summary  motion  declare  it  in- 
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valid,  nor,  in  the  present  case,  examine  it  as  npon  a  demurrer, 
as  I  understand  the  well-settled  rule,  applicable  to  all  motion? 
of  this  kind,  to  be  whether  the  court  can  upon  a  mere  state- 
ment of  the  case,  and  without  argument,  declare  the  defence 
to  be  irrelevant  or  frivolous.  (Voorhees*  Code,  §  152,  and 
notes)  As  has  often  been  remarked,  the  power  to  strike 
out  a  defence  is  one  that  should  be  sparingly  exercised,  and 
should  never  be  applied  to  a  case  in  the  slightest  degree 
doubtful. 

Respecting  the  fourth  defence,  much  may  be  said  in  favor  of 
permitting  it  to  stand  upon  the  record,  to  the  end  that  the 
proof  at  the  trial  necessary  to  substantiate  it  may  be  offered, 
so  that  on  a  review  the  case  may  be  presented  to  the  appellate 
tribunal  in  its  fullest  aspect.  The  present  action  is,  it  is  true, 
brought  under  the  Lien  Law,  and  although  in  the  nature  of  a 
proceeding  in  re?n,  yet  it  may  also  terminate,  in  case  of  a  de- 
ficiency upon  a  sale  of  the  premises,  in  a  personal  judgment 
against  the  defendant  for  a  part,  or  the  whole,  of  the  plaintiff* 
claim.  The  action  in  the  Supreme  Court  is  of  a  personal 
nature,  upon  the  same  demand ;  and  the  two  suits  may,  pro- 
gressing together,  result  in  giving  the  plaintiff  two  distinct 
judgments  for  the  same  cause  of  action. 

Whether  this  can  be  done  has  never  yet  been  decided  by 
any  court,  and  I  am  not  willing  to  determine  it  upon  a  motion 
to  strike  out  a  defence  as  frivolous. 

I  think  the  order  appealed  from  should  be  affirmed. 

BRADY,  J.,  concurred. 

DALY,  F.  J.— I  think  that  neither  of  the  defences  was  avail- 
able. The  first  assumed  that  the  plaintiff  could  not  have  :i  lion 
for  the  whole  amount  that  was  due  upon  the  contract  and  for 
extra  work ;  that  the  right  was  lost  as  to  the  first  two  payments 
by  suffering  six  months  to  elapse  after  each  of  these  payments 
became  due,  without  taking  any  steps  to  create  a  lien  for  the 
amount  then  earned ;  and  that,  also,  by  allowing  six  months  to 
elapse  after  the  extra  work  was  done,  the  right  to  create  a  lien 
as  to  it  was  lost,  and  that  the  notice  tiled  by  the  plaintiff  a  few 
days  after  the  whole  work  was  finished  would  cover  only  what 
was  due  on  the  last  payment.  There  is  nothing  in  the  Lien 
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Law  to  warrant  such  a  construction  as  this.  The  contract  was 
for  the  erection  of  a  building,  afterwards  enlarged  by  an  agree- 
ment for  extra  work ;  and  the  plaintiff  had  six  months  after  the 
performance  of  the  entire  work, — that  is,  after  the  building  was 
completed, — within  which  to  serve  the  notice  upon  the  county- 
clerk.  The  lien  is  given  to  any  person  performing  labor,  &c., 
in  building  any  house,  who,  after  "the  performance  of  such 
labor," — that  is,  after  building  the  house, — shall  serve  the 
notice  required  upon  the  county  clerk,  which  in  this  case  was 
served  in  five  days  after  the  building  was  completed. 

As  to  the  other  ground  of  defence,  the  suit  in  the  Supreme 
Court  could  not  be  set  up  in  bar  to  this  action.  The  remedies 
were  different,  and  where  a  party  has  several  remedies  for  the 
recovery  of  the  same  debt,  he  may  resort  to  them  all,  though 
he  can  have  but  one  satisfaction.  Thus,  where  a  bond  and 
mortgage  is  given  to  secure  a  debt,  the  creditor  may  have  at 
the  same  time  an  action  upon  the  bond,  and  a  suit  in  equity  for 
the  foreclosure  of  the  equity  of  redemption  and  the  sale  of  the 
land.  (Jackson  a.  Ireland,  10  Johns.,  481.)  The  two  actions 
here  are  not  alike.  The  one  is  brought  to  recover  a  personal 
judgment,  which  is  a  lien  only  upon  real  estate  from  the  time 
that  judgment  is  recovered;  the  other  to  obtain  a  decree  for 
the  sale  of  the  interest  which  the  defendant  had  in  these  prem- 
ises on  the  day  when  the  notice  of  lien  was  filed.  The  cause 
of  action  is  not  the  same.  The  existence  of  the  lien  creates  the 
cause  of  action  in  the  present  suit,  but  for  which  the  court 
could  not  exercise  the  equitable  j  urisdiction  which  the  action  is 
brought  to  enforce. 

Order  affirmed. 
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FIKE  DEPARTMENT  a.  WILLIAMSON 

rxf/^ 

New  York  Superior  Court ;  Special  Term,  June,  1863. 
FIRE  LAWS. — NOTICE. — CONSTRUCTION  OF  STATUTE. 

Under  the  provision  of  the  laws  relating  to  the  inspection  of  buildings  and  tha 
prevention  of  fires  in  the  city  of  New  York  (Lawt  of  1862,  674,  ch.  866),  tha 
notice  which  the  superintendent  is  to  give,  requiring  the  removal  of  a  violation 
of  the  act,  must  specify  whether  the  violation  consists  in  the  fact  that  the 
building  is  not  of  the  proper  construction,  or  in  the  fact  that  it  is  occupied  by 
more  families  than  the  law  allows  for  a  building  so  constructed. 

Where  a  statute  imposes  a  penalty  for  continuing  a  violation  of  it  after  an  official 
notice  to  remove  the  violation,  it  should  be  construed  to  require  a  notice  which 
shall  be  explicit  in  respect  to  the  nature  of  the  violation. 

Demurrer  to  the  complaint. 

The  Fire  Department  of  the  city  of  New  York  brought  this 
action  against  Richard  Williamson  to  recover  a  penalty  for  an 
alleged  violation  by  him  of  the  Laws  of  1862,  574,  ch.  356. 

The  allegations  of  the  complaint  were  as  follows  : 

That  on  the  20th  day  df  March,  1798,  the  plaintiff  became, 
and  has  since  continued  to  be,  and  now  is  a  corporation,  in  fact 
and  in  name,  in  the  city  of  New  York,  created  by,  and  existing 
under  the  act  of  the  Legislature  of  the  State  of  New  York, 
passed  March  20,  1798,  entitled  "  An  act  to  incorporate  the 
firemen  of  the  city  of  New  York,"  and  the  several  acts  amenda- 
tory thereof. 

That  previous  to,  and  on  the  15th  day  of  August,  1862,  the 
above-named  defendant  was,  and  has  since  continued,  and  now 
is,  the  owner  of,  or  then  had,  and  has  since  continued  to  have 
some  right  to,  or  interest  in,  the  dwelling-house  and  premises 
situate  on  and  known  as  lots  No.  22  and  24  Thomas-street,  in 
said  city. 

That  said  dwelling-house  is  situate  south  of  Fifty-second 
Street,  and  within  the  building  limits  in  said  city,  as  defined  by 
chapter  356  of  the  Laws  of  1862. 

That  said  dwelling-house  is  six  stories,  and  more  than  forty 
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feet  high,  and  built  to  contain  eight  or  more  families  above  the 
first  story. 

That  said  dwelling-house  is  not  built  fire-proof  throughout, 
nor  is  there  any  other  dwelling-house  of  equal  height,  with  a 
flat  roof,  adjoining  the  same. 

That  said  dwelling  has  not,  and  never  had  placed  thereon, 
any  practical  fire-proof  fire-escape,  or  any  fire-escape  ;  and 
the  same  was,  on  the  15th  day  of  August,  1862,  and  now  is,  in 
violation  of  the  provisions  of  section  27  of  ch.  356  of  the  Laws 
of  1862,  passed  April  19, 1862. 

That  on  the  15th  day  of  August,  1862,  the  department  for 
the  survey  and  inspection  of  buildings  in  the  city  of  New  York, 
organized  under  the  act  last  aforesaid,  caused  to  be  duly  and 
personally  served  upon  the  above-named  defendant,  in  pursu- 
ance of  the  provisions  of  said  last-mentioned  statute,  a  notice, 
of  which  the  following  is  a  copy,  to  wit : 

"No.  210.  NOTICE. 

"  DEPARTMENT  FOR  THE  SURVEY  AND  INSPECTION  OF  BUILDINGS. 
«  OFFICE,  No.  2  FOURTH  AVENUE,  NEW  YORK. 

"To  EICHARD  WILLIAMSON, 

"  No.  314  Third  Avenue  (Bull's  Head  Bank). 

"  You  are  hereby  notified  and  required  to  remove  the  follow- 
ing named  violation  of  the  law,  entitled  '  An  act  to  provide  for 
the  regulation  and  inspection  of  buildings,  the  more  effectual 
prevention  of  fires,  and  the  better  preservation  of  life  and 
property  in  the  city  of  New  York,'  passed  April  19,  1862,  to 
wit :  a  six  story  dwelling-house  located  on  lots  known  as  Nos. 
22  and  24:  Thomas-street,  occupied  by,  or  built  to  contain  eight 
or  more  families  above  the  first  story,  and  not  provided  with  a 
practical  fire-proof  fire-escape. 

"  Unless  said  violation  is  removed  within  ten  days  after  ser- 
vice of  this  notice,  legal  proceedings  will  be  commenced  against 
you  for  the  removal  of  the  aforesaid  violation,  and  the  recovery 
of  the  penalty  provided  for  it  by  said  law. 

"  JA'S  M.  MACGREGOR, 

"  Superintendent  of  Buildings. 

"NEW  YORK,  August  13, 1862." 
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That  more  than  ten  days  have  elapsed  since  the  service  of 
said  notice,  as  aforesaid,  and  before  the  commencement  of  this 
action,  yet  said  defendant  did  not  within  ten  days  after  the 
service  thereof,  nor  lias  he  at  any  time  placed,  or  caused  to  be 
placed,  on  said  dwelling-house,  any  practical  fire-proof  fire- 
escape. 

That  by  reason  of  the  neglect  and  refusal  of  said  defendant 
to  comply  with  said  law  and  said  notice,  he  incurred  the  pen- 
alty of  fifty  dollars,  prescribed  by  said  act,  and  became,  and  is 
liable  to  pay  the  same  to  the  plaintiff. 

"Whereupon  the  plaintiff  demands  judgment  against  said  de- 
fendant for  fifty  dollars  damages,  besides  the  costs  of  this  ac- 
tion, and  such  other  or  further  relief  as  may  be  proper,  and  a 
removal  of  said  violation. 

To  this  complaint  the  defendant  demurred,  stating  as  the 
grounds  of  his  demurrer — 

I.  That  the  said  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

II.  That  it  appears  upon  the  face  of  the  said  amended  com- 
plaint that  no  notice  was  ever  served  upon  the  defendant  as 
required  by  the  statute  therein  referred  to. 

III.  That  it  does  not  appear  by  said  complaint  that  the  de- 
fendant has  failed,  or  refused  to  comply  with  the  notice  set  forth 
in  the  complaint. 

TV.  That  it  does  not  appear  by  said  complaint  that  the  de- 
fendant has  at  any  time  by  neglecting  or  refusing  to  comply 
with  the  provisions  of  the  statute  therein  referred  to,  become 
liable  to  the  plaintiff  for  fifty  dollars  damages,  or  for  any  sum 
whatever. 

Wesley  Gkason,  for  the  plaintiffs. 

Cummins,  Alexander  &  Green,  for  the  defendant 

ROBERTSON,  J.— The  27th  section  of  the  statute  relative  to 
"  the  regulation  and  inspection  of  buildings,  the  prevention  of 
fires,  and  preservation  of  life  and  property  in  the  city  of  New 
York,"  passed  April  19,  1862,  requires  every  dwelling-house  in 
such  city,  built  or  to  be  built,  either  occupied  by  or  built  to 
contain  six  families,  and  upwards,  above  the  first  story,  and 
forty  feet  high ;  or  occupied  by  or  built  to  contain  eight  farai- 
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lies,  and  upwards,  without  reference  to  the  height, — to  have  a 
stairway  leading  to  an  opening  in  the  roof,  the  rooms  on  each 
floor  connecting  by  doors  from  front  to  rear,  and  a  practical 
fire-proof  escape,  approved  of  by  the  Department  for  the  Sur- 
vey and  Inspection  of  Buildings  in  New  York  ;  and  every  front 
and  rear  tenement-house  to  be  connected  by  an  iron  bridge. 
The  same  section  contains  a  proviso  exempting  such  building 
if  built  fire-proof  throughout,  or  two  or  more  dwelling-houses 
adjoining,  of  equal  height  with  flat  roofs,  from  its  operation. 

By  the  37th  section  of  the  same  act,  the  owner  of  a  dwelling- 
house  or  other  building,  upon  which  "  any  violation  of"  that 
"  act  may  be  placed  or  shall  exist,"  whether  owner  in  fee  or 
lessee  of  the  land,  or  having  a  qualified  or  contingent  interest 
therein,  who  shall  violate  the  provisions  of  that  act  or  fail  to 
comply  therewith,  shall,  for  every  such  violation  or  non-com- 
pliance, forfeit  the  sum  of  fifty  dollars.  And  any  persons  who 
shall  violate  any  provision  of  that  act,  or  be  employed  or  assist 
therein,  are  made  liable  to  a  like  penalty  for  not  removing  such 
violation  within  ten  days  after  notice.  This  section  contains 
also  a  proviso  that  no  penalty  shall  attach  in  cases  of  violation 
in  existence  at  its  passage  until  after  a  notice  of  ten  days  re- 
quiring the  removal  of  such  violation. 

By  the  next  (the  38th)  section :  courts  in  which  suits  are 
instituted  to  recover  penalties  are  authorized,  upon  the  rendition 
of  a  verdict  for  them,  to  give  judgment  therefor,  and  "for 
the  removal  of  such  violation;"  and  to  enforce  such  re- 
moval and  the  collection  of  such  penalties  by  a  precept  be- 
fore the  entry  of  such  judgment  to  the  superintendent  and 
inspectors  of  building,  commanding  the  removal  of  such  viola- 
tion. Such  violation  to  be  removed,  and  a  return  to  be  made, 
as  prescribed  in  a  subsequent  section  for  removing  unsafe 
buildings.  That  section  (§  43)  requires  the  precept  to  command 
the  persons  to  whom  it  is  directed,  to  repair,  secure,  take  down, 
or  remove,  as  the  case  may  be,  unsafe  buildings  and  walls ;  and 
authorizes  such  persons  to  employ  the  necessary  labor  and 
materials  for  the  purpose,  for  defraying  the  expense  of  which 
other  provisions  are  created  in  the  same  act.  The  next  section 
(§  49),  however,  permits  owners  or  parties  interested  to  do  what 
is  required  in  such  precept  at  their  own  expense  on  certain 
terms. 
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There  are,  therefore,  two  kinds  of  violations  of  law  designated 
in  such  27th  section:  one  arises  from  an  omission  to  have  a 
stairway  to  the  roof,  or  a  proper  opening  in  the  latter,  to  con- 
nect all  the  rooms  on  every  floor,  to  have  a  proper  fire-escape, 
or  connect  by  an  iron  bridge  front  and  rear  tenement-houses, 
in  certain  dwelling-houses  built  when  of  a  certain  height  to 
accommodate  a  certain  number  of  families,  or  without  reference 
to  the  height  a  certain  other  number ;  the  other  from  allowing 
any  building,  when  destitute  of  such  contrivances  and  means 
of  communication,  to  be  occupied  by  more  than  a  certain  num- 
ber of  families.  The  first  kind  of  violations  can  only  be  termi- 
nated by  altering  the  building,  or  adding  the  missing  con- 
trivance or  means  of  egress ;  the  other  may  be  put  an  end  to 
by  merely  removing  some  of  the  families. 

I  do  not  think  the  objection  to  the  notice  in  this  case,  that  it 
defined  the  violation  complained  of  the  house,  "  as  the  building 
in  question  having  no  fire-escape,"  and  required  it  to  be  removed, 
would  have  been  tenable  if  the  violation  complained  of  had 
been  the  existence  of  the  building  as  being  of  a  certain  height 
and  structure  without  the  openings  and  means  of  communica- 
tion and  escape  required.  In  such  case,  the  nuisance  was  the 
building  itself  incomplete  for  the  protection  of  any  occupants. 
The  statute  everywhere  speaks  of  the  removal  of  the  violation, 
and  although  not  perhaps  a  very  precise  mode  of  expression,  it 
is,  as  used  in  this  statute,  sufficient  to  designate  the  removal  of 
the  evil,  which  the  owner  is  required  to  accomplish.  In  such 
case,  he  knows  the  modes  in  which  he  may  do  so.  But  if  the 
evil  complained  of  be  the  crowding  any  building  not  contain- 
ing the  protections  required,  the  party  notified  can  remedy  the 
evil,  or  remove  the  violation  complained  of,  by  taking  away 
some  of  the  families.  In  such  case,  it  is  not  the  building,  but 
its  use  which  is  the  evil.  In  either  case,  I  think  the  party 
notified  has  a  right  to  be  informed  of  the  nature  of  the  evil 
complained  of,  in  order  to  know  how  to  proceed  to  renifdy  it. 
The  statute  evidently  did  not  mean  to  rely  on  the  general  pre- 
sumption that  every  citizen  knows  the  laws  and  whether  he  has 
violated  them ;  its  words  are  that  the  notice  shall  require  the 
removal  of  such  violation. 

In  this  case,  the  difficulty  is,  that  while  the  violation  alleged 
in  the  complaint  is  a  six-story  building,  &c.,  built  to  contain 
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eight  families,  or  more,  above  the  first  story,  the  notice  is, 
"  occupied  by,  or  built  to  contain  eight  or  more  families,  &c., 
and  not  provided  with  a  fire-escape."  If  it  were  the  first  only, 
the  defendant  could  have  escaped  the  penalty  by  inducing 
a  family  to  leave.  If  the  second,  he  would  be  obliged  to  alter 
the  building  to  obtain  the  fire-escape.  If  the  defendant  is  to 
be  made  liable  merely  by  his  knowledge  of  what  the  law  was, 
and  how  he  had  violated  it,  no  notice  was  necessary  ;  and  if  it 
was  to  point  out  the  violation,  and  enable  him  to  take  necessary 
steps  to  prevent  its  continuance,  it  should  be  definite  enough 
to  warn  him.  In  this  case,  the  defendant  might  have  escaped 
the  penalty  either  by  inducing  a  family  to  quit  the  premises, 
or  altering  their  structure ;  yet  to  avoid  the  possibility  of  in- 
curring a  penalty  he  would  only  be  safe  by  doing  both. 

I  think,  therefore,  the  notice  was  defective  in  not  specifying 
whether  the  violation  consisted  of  a  building  of  a  certain  struc- 
ture and  dimensions,  or  at  least  the  particular  business  desig- 
nated, being  without  a  fire-escape,  or  of  filling  a  building  not 
having  such  fire-escape  with  more  than  eight  families. 

Penal  laws  such  as  the  one  in  question,  so  far  as  the  penalty 
is  concerned,  are  to  be  strictly  construed.  It  did  not  intend  to 
punish  an  innocent  or  ignorant  violation  of  it,  until  the  party 
complained  of  had  an  opportunity  to  abate  an  evil  of  which  he 
was  unconscious.  The  notice  given  was  preventive  to  point 
out  the  nature  of  the  complaint,  so  as  to  guide  the  party  notified 
in  taking  the  proper  means  to  correct  the  oversight.  A  notice 
which  tended  to  mislead  as  to  the  nature  of  the  evil  and  the 
means  of  removing  it,  was  not  such  as  the  statute  required. 
And  without  such  notice  the  defendant  was  not  liable. 

The  complaint  must,  therefore,  be  dismissed  on  the  demurrer, 
with  costs,  with  liberty  to  amend  in  twenty  days  on  payment 
of  costs. 
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JACKSON  a.  SMITH. 
New  York  Common  Pleas;  General  Term,  July,  18C3. 

APPEAL  FROM  DISTRICT  COURT. — APPEAL  FROM  OKDER. — STAY 
OF  PROCEEDINGS. — SERVICE  OF  UNDERTAKING. — SPECIFYING  IR- 
REGULARITY. 

On  appeal  from  an  order  made  on  a  motion,  where  no  papers  are  read  in  opposi- 
tion to  the  moving  affidavit,  every  intendment  is  in  favor  of  the  state-menu 
contained  in  such  affidavit. 

On  appeal  from  a  district  court  of  the  city  of  New  York  before  the  issue  of  exe- 
cution, a  stay  of  proceedings  is  perfected  by  filing  with  the  clerk  of  the  Com- 
mon Pleas  an  undertaking  approved,  as  required  by  section  856  of  the  Codo  of 
Procedure. 

If  execution  has  been  issued,  a  certified  copy  must  also  be  served  on  the  officer  to 
whom  it  was  issued. 

It  is  unnecessary  to  serve  a  copy  of  such  undertaking  on  the  respondent. 

On  appeal  from  an  order  granting  a  motion  to  set  aside  an  execution,  issued  to 
the  sheriff  on  a  judgment  recovered  in  a  district  court,  it  will  be  presumed  in 
support  of  the  order  that  such  judgment  was  duly  docketed,  otherwise  the  exe- 
cution would  have  been  to  a  constable. 

Objections  to  motion  papers,  which  might  have  been  remedied  at  special  term  by 
amendment,  cannot  be  raised  for  the  first  time  on  appeal. 

The  issuing  of  an  execution  in  violation  of  a  stay  of  proceedings  is  a  subxUntUI 
grievance,  and  not  a  mere  irregularity,  within  the  rule  that  a  notice  of  motion 
founded  on  an  irregularity  must  specify  it^ 

Appeal  from  an  order  setting  aside  an  execution. 

This  action  was  brought  in  the  Sixth  District  Court  by  Wil- 
liam H.  Jackson  and  another  against  Charles  Smith.  The 
plaintiffs  had  judgment,  from  which  the  defendant  appealed  to 
this  court,  and  gave  the  undertaking  required  by  sections  354 
and  356  of  the  Code  of  Procedure,  which  was  approved  by  the 
district  justice  and  filed  with  the  clerk  of  the  Court  of  Common 
Pleas.  After  the  filing  of  the  undertaking,  the  plaintiffs  issued 
execution  upon  the  judgment.  The  defendant  moved  to  aet 
aside  this  execution  :  the  motion  was  granted,  and  the  plaintiffs 
now  appealed. 
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Harrington  &  Grieff,  for  the  appellants. — I.  The  respondent's 
proceedings  were  not  stayed,  because  no  copy  of  the  alleged 
undertaking  was  served.  (Code,  §§  356-358.) 

II.  It  did  not  appear  that  a  transcript  of  the  judgment  had 
been  filed  in  this  court,  or  that  the  undertaking  was  for  an 
amount  sufficient  to  stay  proceedings. 

III.  The  moving  papers  did  not  specify  the  irregularity  com- 
plained of.     (Supreme  Court  Rule  39.) 

John  Anderson,  Jr.,  for  the  respondent. — There  is  no  law 
requiring  the  appellant  on  an  appeal  from  a  district  court  to 
serve  a  copy  of  the  undertaking  upon  the  respondent. 

BY  THE  COURT.* — HILTON,  J. — Every  intendment  must  be 
presumed  in  favor  of  the  statements  contained  in  the  moving 
affidavit  read  on  the  motion  below,  there  having  been  no  papers 
read  in  opposition.  From  this  affidavit  we  learn  that  on  a 
judgment  rendered  in  a  district  court  an  execution  has  been 
issued  to  the  sheriff;  and  although  an  appeal  has  been  taken, 
and  the  undertaking  therein  approved  and  filed,  and  a  copy 
thereof  approved  by  our  clerk  duly  served  on  the  sheriff,  that 
officer  threatens  to  levy  under  the  execution  and  remove  the 
property  of  the  defendant. 

The  only  ground  of  opposition  urged  against  a  motion,  based 
on  these  admitted  facts,  to  vacate  an  execution  issued  long  after 
an  appeal  had  been  perfected,  and  which  still  is  undetermined, 
was  that  a  copy  of  the  undertaking  had  not  been  served  upon 
the  respondent's  attorney. 

The  plain  answer  to  this  objection  was  that  the  Code 
(§§  354-357)  declares  that  the  approval  and  filing  of  the  under- 
taking shall  stay  the  issuing  of  the  execution ;  and,  if  issued, 
the  service  of  a  copy  thereof  upon  the  officer  holding  it  shall 
stay  further  proceedings  thereon. 

Here  the  execution  was  issued  after  the  undertaking  had 
been  approved  and  filed,  and  the  writ  was  therefore  properly 
vacated,  there  being  no  provision  of  law  or  practice  requiring 
such  an  undertaking  to  be  served  on  the  respondent  or  his  at- 
torney. 

*  Present,  DAI.Y,  F.  J.,  HILTON  and  BRADY,  JJ. 
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The  appellants  from  the  order  made  at  special  term  take 
three  objections,  neither  of  which  were  there  alluded  to,  but  all 
of  which  may  be  easily  disposed  of  notwithstanding. 

I.  That  this  court  has  no  jurisdiction  of  the  motion,  the 
moving  papers  not  showing  that  a  transcript  of  the  judgment 
had  been  tiled  with  the  county  clerk. 

As  to  this,  it  appeared  that  he  had  issued  an  execution  on  the 
judgment  to  the  sheriff;  and  as  an  execution  out  of  a  district 
court  can  only  issue  to  a  constable  (see  District  Court  Act, 
Laws  of  1857,  ch.  344,  §§  51,  52),  it  must  be  presumed  that  a 
transcript  had  been  filed. 

II.  That  it  did  not  appear  that  the  undertaking  given  was  in 
the  form  prescribed  for  staying  proceedings  on  the  appeal. 

The  affidavit  clearly  indicates,  indeed,  the  only  inference  that 
can  be  drawn  from  it  is,  that  the  undertaking  was  one  in  the 
nsual  form  for  staying  proceedings ;  but,  as  no  objection  to  its 
form  or  sufficiency  was  made  below,  it  cannot  now  be  con- 
sidered. 

HI.  That  if  the  execution  was  irregularly  issued,  the  notice 
of  motion  was  defective  in  not  specifying  the  irregularity. 

There  was  no  question  of  irregularity  involved  in  the  motion. 
The  plaintiffs,  in  violation  of  law,  had  issued  an  execution, 
under  which  they  were  about  seizing  the  defendant's  property. 
No  mere  question  of  practice  was  involved  in  such  an  act,  but 
a  substantial  grievance,  which  the  defendant  was  entitled  to 
have  remedied  without  regard  to  forms  or  technicalities. 

The  order  should  be  affirmed. 


WATSON  a.  BARKER. 

Supreme  Court,  First  District;  General  Term,  May,  1863. 
FINDINGS  OF  FACT. — IMPERFECT  CASK. 

On  appeal  from  a  judgment,  rendered  on  a  trial  by  the  court  without  a  jury,  th« 
case  must  show  not  only  the  facta  on  which  the  ground*  of  the  defendant's  lia- 
bility rest,  but  also  the  facts  on  which  the  particular  sum  for  which  judgment 

was  rendered  depends. 
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Where  judgment  was  rendered  for  the  plaintiff  in  an  action  tried  by  the  court 
without  a  jury,  but  no  findings  of  fact  were  made,  so  that  it  did  not  appear  upon 
what  ground  the  particular  sum  was  awarded, — Held,  that  the  hearing  before 
the  general  term  of  an  appeal  from  the  judgment  must  be  suspended  until  such 
findings  were  supplied. 

Appeal  from  a  judgment. 

This  action  was  brought  by  Elias  "Watson  against  William 
C.  Barker,  to  recover  $3,700.  The  facts  are  sufficiently  stated 
in  the  opinion.  The  plaintiff  had  judgment,  and  the  defendant 
appealed. 

Wright  <&  Merrihew,  for  the  appellant. 
J.  M.  Dudley,  for  the  respondent. 

SUTHERLAND,  P.  J. — This  cause  is  not  in  a  condition  to  be 
heard  at  general  term.  The  cause  was  tried  by  a  justice  of  this 
court  without  a  jury.  There  are  no  findings  of  facts  in  the 
case.  There  is  in  the  case  an  opinion  by  the  justice,  in  which 
he  assumes  or  states  certain  facts  to  be  proved,  and  enunciates 
certain  principles  of  law,  and,  at  the  conclusion  of  which,  he 
says  there  should  be  judgment  for  the  plaintiff  for  the  amount 
claimed,  deducting  certain  payments  already  made;  but  he 
does  not  specify  these  payments,  and  there  is  no  finding  of  facts 
from  which  it  can  be  ascertained  what  payments  were  made. 
The  plaintiff  claimed  in  his  complaint  $3,700,  and  interest  on 
the  same  from  1st  July,  1856.  Judgment  was  rendered  for  the 
plaintiff  for  $3,563.88.  It  is  impossible  to  say  from  the  case 
upon  what  ground  judgment  was  rendered  for  this  sum.  The 
justice  who  tried  the  case  should  settle  the  findings  of  the  facts 
upon  which  he  rendered  the  judgment,  and  such  findings  must 
be  incorporated  in  the  case;  and  the  hearing  of  the  case  at 
general  term  should  be  suspended  until  that  is  done. 

INGRAHAM  and  CLERKE,  JJ.,  concurred. 


NEW  YORKc 
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—       -^^-     * 

DUNNELL  a.  KETELTAS. 
Supreme  Court,  First  District;  General  Term,  May,  1863. 

AGREEMENT  TO  APPOINT  ARBITRATORS. — SPECIFIC  PERFORMANCE. 
— EQUITABLE  JURISDICTION. — JURY  TRIAL. 

While  a  court  of  equity  will  not  decree  specific  performance  of  an  agreement  to 
appoint  arbitrators  or  appraisers  to  fix  the  value  at  which  property  IB  to  be 
sold ;  yet,  when  there  has  been  such  an  acquiescence  in  the  agreement  or  such 
a  part-performance  that  it  would  be  inequitable  not  to  enforce  th«  execution 
of  such  a  provision,  the  court  will  ascertain  what  is  the  fair  value.* 

Thus,  where  a  lessor  covenanted  that  at  the  expiration  of  the  lease  he  would  re- 
new the  lease,  or  pay  for  the  improvements  which  the  tenant  might  make,  the 
value  to  be  fixed  by  arbitration  ;  but  when  the  lease  expired  he  refused  to  re- 
new or  to  appoint  an  arbitrator  ; — Held,  that  the  court  might  assess  the  value 
of  the  improvements. 

In  an  action  to  compel  a  specific  performance,  and  for  an  injunction  till  perform- 
ance is  made,  it  is  competent  for  the  court  to  render  judgment  simply  for  dam- 
ages for  the  failure  to  perform,  without  allowing  the  defendant  a  jury  trial. f 

The  case  of  Greason  a.  Keteltas  (17  JV.  Y,  491),  limited. 

Appeal  from  a  judgment. 

This  action  was  originally  brought  by  Obadiah  Newcomb, 
in  September,  1849,  against  Eugene  Keteltas,  as  trustee  of  the 
estate  of  John  Gardner,  deceased,  against  Malvina  Keteltas, 
Jules  de  Dion,  and  Jane  his  wife,  as  the  cestuis  que  tru-st  under 
the  will  of  John  Gardner,  and  against  Orlando  D.  McLain  and 
Stephen  Palmer,  executors  of  John  ITyer,  deceased.  Newc<>ml> 
died  in  1857,  and  Henry  G.  Dunnell  and  others,  his  executors, 
were  substituted  as  plaintiffs  in  the  action.  The  nature  of  the 
action  and  the  various  proceedings  taken,  sufficiently  appear  in 
the  opinion  of  the  court. 

The  case  came  on  for  trial  before  Mr.  Justice  Sutherland  as 
an  equity  case,  at  special  term.  Upon  the  opening  of  the  case, 
plaintiffs'  counsel  claimed  to  recover  in  the  action  the  value  of 

*  Compare  Johnson  a.  Conger,  14  Ante,  195. 
f  Compare  Stevenson  a.  Buxton.  15  Ante,  852. 
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the  buildings  on  the  demised  premises  ;  the  defendants  insisted 
that  this  being  in  effect  a  claim  to  recover  damages  for  a  breach 
of  the  covenants  in  the  leases,  the  same  should  be  tried  before 
a  jury.  The  presiding  judge  refused  so  to  direct,  and  defend- 
ants excepted. 

Judgment  was  entered  for  the  plaintiffs  for  the  value  of  the 
three  houses  mentioned  in  the  opinion,  less  the  value  of  the 
use  and  occupation  of  the  premises  during  the  period  that  New- 
comb  and  the  plaintiffs  had  occupied  them  after  the  expiration 
of  the  term.  The  defendants  appealed. 

Henry  Nicoll,  for  the  appellants. — I.  Upon  precisely  the 
same  state  of  facts,  the  Court  of  Appeals,  in  Greason  a.  Keteltas 
(17  N.  Y,  491),  held  that  a  judgment  for  the  value  of  the 
buildings  was,  in  effect,  an  award  of  damages  for  a  breach  of 
the  lessors'  covenants  in  the  lease;  that  the  defendants  had  a 
right  to  have  the  same  tried  by  a  jury,  and  the  judgment  in 
that  case  was  sustained  only  on  the  ground  that  they  had 
waived  such  right.  The  defendants  in  the  present  action,  in- 
stead of  waiving  such  right,  made  the  express  objection  at  the 
opening  of  the  case,  before  the  judge  who  tried  the  same. 

II.  Two  opinions  in  Greason  a.  Keteltas  were  delivered — one 
by  Mr.  Justice  Selden,  and  the  other  by  Mr.  Justice  Pratt ; 
both  concurred  that  the  judgment  below  should  be  affirmed. 
The  latter  judge  discussed  only  the  question  as  to  the  power  of 
the  trustee,  under  the  will  of  John  Gardner,  to  grant  leases  for 
twenty-one  years  with  the  covenants  referred  to.     There  is  no 
suggestion  of  dissent  on  his  part  from  the  views  expressed  by  his 
learned  associate,  and  there  is,  in  fact,  no  conflict  in  their  opin- 
ions.    It  is  only  where  judges  concur  in  a  decision  for  different 
reasons  that  the  case  is  not  an  authority  for  either  proposition. 
(James  a.  Patten,  6  N.  Y.,  9.) 

III.  A  cause  of  action,  capable  of  being  enforced  under  the 
Code  of  Procedure,  must  be  such  as  under  the  former  system 
would  have  constituted  either  the  subject  of  an  action  at  law  or 
a  suit  in  equity.     No  demand  is  now  maintainable  unless  it  can 
be  brought  within  one  or  the  other  of  these  cardinal,  long- 
established,  and  well-settled  landmarks   of  justice.     (Cole  a. 
Reynolds,  18  tf.  Y.,  74;  Cropsey  a.  Sweeney,  27  Barb.,  310.) 

IY.  The  facts  stated  in  the  complaint  in  this  case  constitute 
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a  cause  of  action  cognizable  only  by  an  action  at  law,  and  not 
by  a  suit  in  equity.  1.  A  breach  of  covenant  on  the  part  of 
the  defendant  Keteltas,  as  substituted  trustee,  is  alleged,  for 
which  the  plaintiffs  were  entitled  to  recover  damages.  Their 
remedy  at  law  was  full,  complete,  and  adequate.  (Greason  a. 
Keteltas,  17  N.  P.,  491.)  2.  A  court  of  chancery  never  exer- 
cised the  jurisdiction  of  decreeing  specific  performance  of  a 
covenant  or  agreement  to  appoint  arbitrators  or  appraisers. 
The  jurisdiction  has  been  denied  in  numerous  cases.  (Blundell 
a.  Brettargh,  17  Yes.,  232;  Gourlay  a.  Duke  of  Somerset,  19 
/&.,  429 ;  Agar  a.  Macklew,  2  Sim.  &  Stu.,  418 ;  Greason  a. 
Keteltas,  17  N.  IT.,  491 ;  Scott  a.  Avery,  36  Eng.  L.  &  Eq.,  1.) 

3.  There  is  no  other  head  of  chancery  jurisdiction  under  which 
the  plaintiffs  could  have  brought  their  case  as  a  suit  in  equity. 

4.  A  court  of  equity  has  no  jurisdiction  to  award  damages  for 
the  breach  of  a  covenant  or  agreement.    If  it  can  do  BO  in  any 
case,  it  is  only  where  its  jurisdiction  has  attached  for  other 
reasons,  and  where  the  relief  in  the  nature  of  compensation  or 
damages  is  ancillary  to  other  equitable  relief  to  which  the 
plaintiff  may  have  shown  himself  entitled.     (Hatch  ^.  Cobb,  4 
Johns.  Ch.,  559 ;  Kempshall  a.  Stone,  5  7J.,  193  ;  Bradley  a. 
Bosley,  1  Barb.  Ch.,  126,  150;  Shephard  a.  Sandford,  3  lb., 
127;  Sainsbury  a.  Jones,  5  Myl.  &  Cr.,  1.)    5.  Had  this  case 
been  presented  to  the  court  under  the  former  system,  the  com- 
plaint would  have  been  dismissed  for  want  of  equity.     Defend- 
ants therefore  had  a  right  to  a  jury  trial. 

Mitchells  &  Hintdale,  and  Charle*  P.  Eirkland,  for-the  re- 
spondents.— I.  Every  question  affecting  the  merits  in  this  action 
has  been  decided  in  favor  of  the  plaintiffs  by  the  decision  of  the 
demurrer  in  this  case,  made  at  general  term  in  1855,  and  by  the 
Court  of  Appeals  in  the  case  of  Greason  a.  Keteltas  (17  N.  Y.. 
491).  In  that  case,  the  lease  was  given  by  the  same  trustees, 
and  was  in  all  its  covenants  and  provisions  identical  with  the 
lease  in  this  case.  There  is  nothing  for  this  court  now  to  decide 
but  questions  of  practice,  and  perhaps  review  the  findings  of 
fact  on  some  minor  matters.  , 

II.  The  exception  taken  to  the  refusal  of  a  jury  trial  cannot 
be  sustained.  The  question  presented  is,  whether  this  action 
is  an  equitable  action  triable  by  a  judge  at  special  term,  or 
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whether  it  is  a  legal  action  which  should  have  been  tried  by  a 
jury.  In  Marquat  «.  Marquat  (12  N.  Y.,  341),  the  court  gives 
this  general  rule  for  determining  the  nature  of  an  action,  "The 
case  made  by  the  complaint  and  the  limits  of  the  issue  alone 
determine  the  extent  of  the  power  of  the  court."  In  other 
words,  the  issues  made  by  the  pleadings  fix  the  nature  of  the 
action  without  regard  to  the  relief  that  may  be  finally  given. 
In  N.  Y.  Ice  Co.  a.  Northwestern  Ins.  Co.  (23  Jb.,  357),  this 
doctrine  is  sustained. 

in.  The  pleadings  in  this  case  present  issues  of  an  equitable 
nature,  as  well  as  those  of  a  legal  nature.  The  whole  frame  of 
the  complaint  is  that  of  an  equity  bill.  The  summons  asks  for 
relief.  The  prayer  is  for  specific  performance  or  payment  for 
the  building,  and  also  asks  for  an  injunction.  The  injunction 
was  granted,  and  remained  in  force  nearly  ten  years.  The 
subject  of  the  action  is  one  peculiarly  within  the  province  of  a 
court  of  equity.  The  principal  defendant  is  a  trustee.  The 
construction  of  a  will  and  the  discharge  of  trusts  are  involved  in 
this  action.  The  case  was  practically  ah  initio  treated  by  both 
parties  as  an  equity  case. 

IV.  In  addition  to  the  general  nature  of  the  action  stated 
above,  it  contains  certain  specific,  equitable  issues,  which  fix 
the  character  of  the  action. 

V.  A  court  of  law  could  not  give  the  proper  judgment  in 
this  action.     A  judgment  for  damages  against  the  trustee  might 
afford  no  relief.     The  direction  of  the  court  charges  the  estate 
of  John  Gardner  with  the  payment  of  this  judgment,  whoever 
of  the*  defendants  may  have  the  property.    A  court  of  law 
could  not  give  such  a  judgment.     (Story's  Eq.  Jur.,  §§  27,  29, 
33.) 

VI.  There  never  would  have  been  a  serious  question  about 
this  being  an  equity  cause,  but  for  the  remarks  of  Judge  Sel- 
den  in  Greason  a.  Keteltas  (17  N.  T".,  491).     He  concedes  in 
his  opinion  that  no  exception  was  taken  on  this  point,  and, 
therefore,  all  that  he  says  of  what  would  have  been  the  effect 
of  such  an  exception  is  clearly  obiter  dictum.     There  seems  to 
be  no  good  grounds  for  the  refinements- Judge  Selden  makes. 
The  substance  of  the  covenants  is,  that  the  grantors  alone  should 
have  the  option  to  renew  the  leases  or  pay  for  the  buildings. 
Their  election  to  renew  the  leases  was  to  be  signified  by  neglect- 


NEW  YORK.  209 


Dunnell  a.  Keteltaa. 


ing  or  refusing  to  pay  for  the  buildings.  If  the  grantor  did  not 
pay,  it  was  to  operate  as  an  election  on  his  part  to  renew  the 
leases.  Now  if  such  a  decree  as  Judge  Selden  indicates  would 
be  "  unobjectionable,"  it  would  be  much  less  objectionable  to 
hold  that  by  declining  to  appraise  the  buildings  the  trustee 
declined,  from  the  first,  one  alternative  of  his  covenant,  and  that 
was  to  pay  for  the  buildings.  The  court  would  only  have  to 
make  the  "unobjectionable"  decree  indicated  by  Judge  Selden, 
"  that  unless  the  defendants  should  voluntarily  select  an  ap- 
praiser, they  should  renew  the  lease."  The  trustee  would  then 
understand  that  if  he  did  not  select  an  appraiser,  he  wonld  lose 
one  alternative  of  his  covenant,  the  right  to  pay.  There  would 
then  remain  only  the  other  alternative  to  renew  the  leases, 
which  Judge  Selden  says  could  be  enforced  in  a  court  of 
equity. 

VII.  A  court  of  equity  would  have  power  to  order  a  refer- 
ence to  ascertain  the  value  of  buildings,  or  of  rents  in  such  a 
lease,  rather  than  to  have  justice  fail.     The  covenant  to  renew 
the  lease  being  confessedly  a  good  covenant,  one  that  held 
within  itself  a  sacred  right  and  a  large  interest  of  the  lessee,  it 
is  the  duty  of  a  court  of  equity  to  protect  that  right  and  inter- 
est.    This  matter  has  not  been  fully  and  fairly  passed  npon  by 
the  court  of  last  resort,  and  it  is  the  duty  of  this,  the  highest 
court  in  this  city,  to  see  to  it  that  the  interest  of  property- hold- 
ers here  be  not  sacrificed  by  such  an  imperfect  presentation  of 
the  question,  as  in  the  case  of  Greason  a.  Keteltas. 

VIII.  The  equitable  nature  of  the  action  thus  established,  it 
can  make  no  difference  that  the  counsel,  in  his  opening,  claimed 
to  recover  the  value  of  the  buildings.     Such  claim  could  not 
alter  the  nature  of  the  case  as  made  by  the  pleadings,  and  as 
presented  by  them  to  the  judge  for  trial.     Non  oonstat,  but 
that,  at  the  close  of  the  proofs,  the  judge  might  deem  the 
plaintiffs  entitled  t>  a  judgment  for  a  specific  performance, 
instead  of  a  judgment  for  damages.    If  the  defendant  wished 
this  issue  tried  by  a  jury,  he  should  have  procured  an  order  to 
settle  the  issue,  and  have  it  tried  at  a  circuit  pursuant  to  the 
rules  provided  for  such  cases. 

VOL.  XVI.— 14 
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BY  THE  COURT.* — CLERKE,  J. — This  action  was  commenced 
in  September,  1849,  to  restrain  the  defendants  from  proceeding 
by  action  of  ejectment,  or  by  any  other  process,  to  dispossess 
the  plaintiffs  or  any  of  their  tenants  of  certain  lots,  or  of  any  of 
the  buildings  or  improvements  thereon ;  and  from  disturbing 
them  in  the  possession  and  occupation  of  the  same,  until  the 
expiration  of  the  term  for  which  renewed  leases  were,  by  the 
terms  of  certain  original  leases,  to  be  granted  ;  and  that  the  de- 
fendants, or  some  of  them,  might  be  decreed  specifically  to  per- 
form the  covenants  in  relation  to  paying  for  buildings,  or 
renewing  and  granting  new  leases.  The  original  leases  referred 
to  were  made  the  26th  of  March,  1828 ;  and,  among  other 
things,  they  provided  that  at  the  expiration  of  the  term  demised 
(21  years),  the  value  of  the  buildings  and  improvements  made 
and  erected  in  pursuance  of  the  lease  should  be  ascertained  by 
two  sworn  appraisers,  one  of  them  to  be  chosen  by  each  of  the 
parties  to  the  lease ;  or  should  be  determined  by  a  sworn  um- 
pire to  be  chosen  by  the  appraisers,  in  case  they  could  not 
agree.  It  was  also  provided  if  the  party  of  the  first  part  should 
not  pay  unto  the  party  of  the  second  part  the  amount  of  such 
valuation  within  thirty  days  after  the  valuation  made  and 
delivered  in  writing  to  the  party  of  the  first  part,  then  the  latter 
covenant  that  they  will  again  demise  the  premises  for  another 
term  of  twenty-one  years,  upon  such  rent  as  shall  be  agreed 
upon  between  the  parties,  or  as  shall  be  determined  by  two 
sworn  appraisers,  or,  if  they  should  not  agree,  by  an  umpire. 
The  original  leases  in  question  were  made  by  James  Gardner 
and  John  Hyer,  as  surviving  executors  of  the  last  will  and 
testament  of  John  Gardner — two  of  them  to  Obadiah  Newcomb 
as  lessee,  and  the  remaining  one  to  Samuel  Gage  as  lessee. 
Obadiah  Newcomb,  by  deed  of  assignment,  on  the  22d  of  April, 
1829,  became  assignee  of  the  lease  to  Gage.  James  Gardner 
having  died,  the  defendant  Keteltas  was  substituted  in  his 
place  as  executor  and  trustee ;  subsequently,  Hyer  also  died,  so 
that  Keteltas  is  the  sole  surviving  executor  and  trustee. 

It  is  not  now  disputed  that  the  trustees  had  power  to  make  these 
leases,  although  this  power  was  controverted  in  this  action  by 
means  of  a  demurrer  to  the  complaint.  This  question  was 

*  Present,  SUTHERLAND,  P.  J.,  CLERKE  and  MULLIN,  JJ 
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decided  in  favor  of  the  plaintiffs  at  general  term,  in  1855;* 
and,  as  I  have  said,  is  now  uncontroverted. 

But  it  is  contended  on  behalf  of  the  defendants  that  the  facts 
stated  in  the  complaint  constitute  a  cause  of  action  cognizable 
only  in  an  action  at  law,  and  not  in  equity;  that  a  court  «.t' 
equity  never  exercised  the  jurisdiction  of  decreeing  specific 
performance  of  covenants  or  agreements  to  appoint  arbitrators 
or  appraisers;  and  if  the  plaintiffs  have  any  remedy,  it  is  for 
damages  only  for  breach  of  the  covenant,  which  can  only  be 
ascertained  and  awarded.by  a  jury,  unless  the  defendants  waive 
their  right  to  a  trial  by  jury,  which  they  have  not  done  in  this 
case. 

It  is  true,  indeed,  as  a  general  rule,  that  a  court  of  equity 
will  not  decree  specific  performance  of  a  covenant  or  agreement 
to  appoint  arbitrators  or  appraisers.  Where,  upon  a  contract 
for  the  sale  of  property,  the  price  is  not  fixed,  but  is  left  to  be 
determined  by  certain  persons  n^ned  in  the  contract,  the  court 
will  not  force  them  to  a  decision,  and  will  not  undertake  to 
perform  the  duty  intrusted  to  them  ;  so  that  if  they  do  not  fix 
the  price  the  agreement  must  fail,  unless,  under  certain  circum- 
stances, there  has,  notwithstanding  the  defect,  been  an  acquies- 
cence under  it,  or  such  a  part-performance  that  it  would  be 
inequitable  not  to  enforce  its  execution.  In  such  a  case,  the 
court  will  ascertain  what  is  the  fair  value.  Where,  also,  the 
agreement  was  to  sell  at  a  fair  valuation,  and  no  persons  were 
appointed  to  make  it,  there  being  nothing  to  preclude  the 
court's  interference,  a  court  of  equity  has  taken  upon  itself  to 
determine  what  is  a  proper  price,  and  has  decreed  a  specific 
performance  accordingly.  In  fact,  where  any  term  of  a  con- 
tract, in  all  other  respects  complete,  is  left  to  the  determination 
of  others,  and  the  same  is  not  of  the  essence  of  it,  the  court  will 
take  upon  itself  to  decide  that  matter,  and  will  thereupon 
decree  a  specific  performance.  (See  Jeremy's  Equity,  442, 443, 
and  cases  there  cited.)  I  think,  also,  the  principle  is  recog- 
nized, that  in  equity  no  man  must  set  up  a  defence  growing 
out  of  his  own  misconduct.  Where,  for  instance,  a  person 
agrees  to  sell  an  estate  at  a  price  to  be  fixed  by  referees  on  or 

•  See  Newcomb  a.  Ketteltas,  19  Barb.,  608 ;  and  Greason  a.  The  same,  17  -V. 
F.,  491. 
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before  a  certain  day,  but  he  refuses  permission  to  the  referees 
to  come  upon  the  land,  and  thereby  prevents  the  valuation 
from  being  made  within  the  prescribed  time,  a  specific  perform- 
ance should  be  decreed.  (Morse  a.  Merest,  6  Mad.,  27.) 
There  the  vendee  was  not  confined  to  his  action  for  damages, 
but  he  obtained  specific  relief.  In  the  case  before  us,  the 
defendant  refuses  to  appoint  an  appraiser  or  to  renew  the  lease, 
in  the  mean  time  threatening  to  dispossess  the  plaintiff  by 
ejectment,  or  to  resort  to  some  method  by  which  he  may  put 
himself  in  possession  of  the  premises  ^ithout  first  ascertaining 
and  paying  the  valuation,  which  the  lease  specifically  provides. 
That  is,  he  threatens,  by  a  strict  technical  legal  right,  to  deprive 
the  plaintiffs  of  a  possession  improved  and  rendered  valuable 
by  the  money  and  interest  of  the  latter,  without  first  complying 
with  the  promise  which  induced  the  plaintiffs  to  make  the 
possession  valuable.  Under  such  circumstances,  the  plaintiffs 
were  entitled  to  seek  for  thelhterposition  of  a  court  of  equity. 
It  would  be  unjust,  and  plainly  contrary  to  equity,  to  suffer 
them  to  be  dispossessed  until  the  amount  of  the  defendants' 
liability  was  ascertained,  and  until  the  court  could  decree  the 
reimbursement  of  this  amount,  and  enjoin  the  defendants  from 
resorting  to  an  action  of  ejectment  until  the  amount  was  paid. 
The  court  had  the  power,  under  the  circumstances  of  this  case, 
to  make  such  a  provision,  and  thus  to  save  the  plaintiffs  from 
the  risk  of  a  personal  action  for  damages  against  a  defendant 
who  may  not  possibly  be  a  responsible  person.  The  court 
would  thus  provide,  as  it  were,  a  material  guaranty  for  a  party, 
under  circumstances  calling  for  its  extraordinary  interposition. 
It  is  no  answer  to  this  to  say  that  the  court,  in  fact,  made  no  such 
provision  in  the  present  case.  It  is  enough  if  the  court  had  the 
power  to  do  so ;  if  it  had,  the  case  was  properly  within  its 
cognizance,  and,  being  once  properly  within  its  cognizance,  it 
had  a  right  to  retain  jurisdiction  of  the  subject-matter  of  the 
controversy,  and  to  make  such  a  disposition  of  it  as  justice 
required. 

If,  indeed,  we  were  bound  by  the  observations  offered  by 
Judge  Selden  in  Greason  a.  Keteltas  (17  N.  Y.,  496),  it  would 
be  our  duty  to  reverse  this  judgment.  But  as  those  observa- 
tions were  merely  obiter  dicta,  and  it  being  unnecessary  that 
they  should  be  considered,  or  even  entertained  in  deciding 
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that  case,  we  are  of  course  not  concluded  by  them  ;  and,  I  am 
sure,  if  the  precise  point  before  us  in  the  present  case  were 
discussed  and  examined  by  the  Court  of  Appeals  in  Greason  a. 
Keteltas,  the  court,  and  Judge  Selden   himself,  would   have 
arrived  at  a  very  different  conclusion  from  that  intimated  in 
his  opinion.     The  two  English  cases,  to  which  he  refers,  are 
essentially  different  from  the  present  case,  and  from  Greason  n. 
Keteltas.     In  Gourlay  a.  Duke  of  Somerset  (19  Yes.,  429),  there 
was  no  previous  lease,  and  therefore  no  possession  or  part-per- 
formance.    It  was  a  mere  contract  to  sell  land  at  a  price  to  be 
ascertained  by  one  Gale,  a  surveyor.    In  fact,  it  was  not  a 
contract  on  which  either  an  action  at  law  or  in  equity  could  l>e 
maintained ;  it  was  not  a  valid  contract  at  all,  which  could  be 
the  subject  of  any  remedy  known  to  the  law.     It  was  a  mere 
consent  to   arbitrate,  which  either  party  could   at  any  time 
revoke   before  the  award.    The  other  case  to  which  Judge 
Selden  refers  (Agar  a.  Macklew,  2  Sim.  <&  Stu.,  418)  bore  a 
greater  resemblance  to  the  present  case.    There  was  a  provision 
in  a  lease,  that,  at  any  time  during  the  term,  if  the  lessees 
should  be  desirous  of  purchasing  the  estate,  they  should  be  at 
liberty  to  purchase  the  same  for  such  price  as  should  be  fixed 
upon  by  two  persons,  indifferently  to  be  chosen  as  surveyors  or 
appraisers,  &c.     Sir  John  Leach,  vice-chancellor  of  England, 
before  whom  the  case  was  heard,  gives  no  opinion,  except  to 
state  in  very  general  terms  that  on  the  authority  of  Gonrla 
Duke  of  Somerset,  and  other  similar  cases,  he  must  dismiss  tin- 
bill.     But  it  is  evident  from  the  arguments  of  counsel,  particu- 
larly that  of  Mr.  Sngden,  the  defendant's  counsel,  that  the  case 
was  decided  on  the  principle  that  the  court  had  no  jurisdiction 
to  compel  the  first  step ;  and  it  will  never  direct  by  its  decree 
an  act  over  the  execution  of  which  it  has  no  control.     Suppose, 
as  the  counsel  observed,  the  court  were  to  decree  that  the  de- 
fendant should  name  an  arbitrator,  how  could  it  compel 
execution  of  that  decree,  or  even  if  the  arbitrator  were  named, 
how  could  it  compel  the  arbitrator  to  act 

In  short,  the  principle  pervading  the  whole  of  these  c 
which  we  have  been  referred  (Blundell  a.  Brettagh,  1 
232,  among  the  rest),  is,  that  the  court  will  never  interfere  in 
cases  where  it  cannot  enforce  the  acts  which  it  is  called  upoi 
to  direct.    It  must  have  the  subject,  or  the  parties,  within 
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its  grasp.  In  the  present  case,  it  has  both  within  its 
grasp.  It  can  effectually  enforce  whatever  the  nature  of  the 
case  may  require,  and  whatever  may  be  agreeable  to  equity. 
It  could  have  enjoined  the  defendants  from  proceeding  to  dis- 
possess the  plaintiffs  until  they  pay  the  latter  the  value  of  their 
improvements,  which  they,  or  their  predecessors,  solemnly 
stipulated  they  would  pay ;  and  it  matters  not  how  the  value 
was  to  be  ascertained,  they  were  bound  in  equity  and  good 
conscience  to  pay  it. 

As  I  have  already  intimated,  it  does  not  affect  the  question 
of  jurisdiction,  that  the  court,  in  fact,  gave  judgment  for  a  sum 
of  money,  instead  of  decreeing  an  injunction  until  the  defend- 
ants should  specifically  perform.  The  court,  as  I  have  endeav- 
ored to  show,  has,  I  sincerely  trust,  ample  power  to  afford 
specific  remedies  in  cases  of  this  nature.  In  this  city,  and 
probably  in  other  parts  of  the  State,  leases  of  this  nature  are 
very  common,  and  have  proved  greatly  advantageous  alike  to 
the  owners  of  unproductive  property,  and  to  persons  of  small 
capital  willing  to  invest  it  in  making  such  property  productive. 
Such  leases,  also,  are  of  great  public  benefit ;  they  have  con- 
tributed in  a  considerable  degree  to  the  progress  of  the  city, 
and  affording  suitable  accommodations  for  its  inhabitants.  It 
would  thus  be  a  serious  public  injury,  if  these  contracts  could 
not  be  effectually  enforced ;  and  it  would  be  fruitful  of  wide- 
spread injustice  to  individuals  and  families,  if  the  holders  of 
leases  of  this  description  could  be  ousted  on  the  expiration  of 
the  first  term  without  any  compensation  for  their  investments, 
and  with  no  other  remedy  than  an  action  for  damages,  it  may 
be,  against  an  irresponsible  person,  though  it  is  not  pretend- 
ed in  the  present  case,  fortunately,  that  the  defendants  are  not 
responsible. 

We  consider  all  the  other  legal  objections  untenable,  and 
certainly  we  are  not  disposed  to  disturb  the  findings  of  facts, 
even  if  there  was  any  conflict  of  evidence. 

Judgment  should  be  affirmed,  with  costs. 
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New  York  Common  Pleas;  General  Term,  July,  1863. 
SUPPLEMENTARY  PKOCEEDINOS. — RECEIVE*.* 

A  receiver  of  property  belonging  to  a  judgment-debtor  cannot  be  appointed  in  a 
proceeding  under  section  294  of  the  Code  of  Procedure,  before  the  execution 
has  been  returned  unsatisfied. 

Appeal  from  an  order  appointing  a  receiver. 

Judgment  was  recovered  in  this  action  by  Daniel  Darrow 
against  William  P.  Lee  for  $201.  An  execution  was  issued, 
and  an  order  made,  under  section  294:  of  the  Code  of  Procedure, 
directed  to  the  Bank  of  North  America.  By  the  examination 
of  the  cashier  of  the  bank,  it  appeared  that  there  was  a  deposit 
in  that  bank  to  the  credit  of  the  defendant,  amounting  to 
$2,480.  It  appeared  that,  after  the  supplementary  proceeding 
was  instituted,  the  defendant  had  assigned  the  deposit  to  his 
mother.  An  order  was  made  appointing  Malcolm  Campbell 
receiver  of  so  much  of  the  fund  as  should  be  sufficient  to  pay 
the  judgment.  From  this  order  defendant  appealed. 

John  C.  T.  Smidt,  for  the  appellant. — The  order  appoints  a 
receiver  of  so  much  of  the  fund  in  the  hands  of  the  bank  as 
shall  be  sufficient  to  pay  the  plaintiffs  debt.  There  is  no  pro- 
vision in  the  statute  for  the  appointment  of  such  a  receiver,  but 
only  of  a  receiver  of  the  property  of  the  judgment-debtor  gen- 
erally. But  if  this  was  an  appointment  of  a  receiver  of  the 
property  of  the  defendant  generally,  under  section  298,  yet 

*  In  JANBWAY  a  GREKN  (Supreme  Ct.,  Fir*  District,  Septembtr,  1869.  Prevent. 
SUTHERLAND,  INGBAHAJI,  and  LEONARD,  JJ.i,  it  was  Held,  that  in  an  action  for  the 
removal  of  a  trustee,  on  the  ground  of  his  uufi tness,  the  court  may  appoint  a  re- 
ceiver, pending  suit. 

The  propriety  of  making  such  appointment  is  a  question  for  the  discretion  ot 
the  court. 

No  written  opinion  was  rendered. 
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such  an  appointment  is  not  authorized  on  an  examination  under 
section  294.  (Kemp  a.  Harding,  4  How.  Pr.,  178.)  No  order 
could  be  made  under  this  section,  as  it  expressly  appears  that 
the  money  in  the  bank  did  not  belong  to  the  defendant.  If  the 
judge  could  appoint  a  receiver  of  the  property  of  the  defendant 
under  this  section,  it  follows  that  the  receiver  of  the  property 
of  the  defendant  may  be  made  without  notice  to  the  defendant, 
as  it  is  discretionary  with  the  judge  whether  the  defendant 
shall  have  notice  of  the  proceeding. 

•  S.  C.  Conable,  for  the  respondent. — I.  The  ownership  of  the 
debt  due  from  the  bank  being  in  dispute,  the  only  thing  the 
court  could  do  was  to  appoint  the  receiver,  in  order  to  test  the 
question  by  action.  (Code,  §§  297-299;  Corning  a.  Tooker,  5 
How.  Pr.,  17 ;  Rodman  a.  Henry,  f  7  N.  T.,  482  ;  Goodyear  a. 
Betts,  7  How.  Pr.,  188,  189 ;  People  a.  Pease,  9  lb.,  97.) 

II.  The  plaintiff,  by  the  service  of  the  order  and  injunction 
on  the  bank  and  on  the  defendant,  acquired  a  lien  on  the  funds 
in  the  bank  to  the  same  extent  and  of  the  same  force  that  he 
would  have  acquired  under  the  former  practice  by  the  filing  of 
a  creditor's  bill,  and  could  only  enforce  the  same  by  a  receiver. 
(Porter  a.  Williams,  5  How.   Pr.,  441  ;    Sale   a.  Lawson,  4 
Sand/.,   718;    Orr's   Case,   2   Abbotts'   Pr.,   458;    Griffen   a. 
Dominguez,  2  Duer,  658.) 

III.  Under  the  former  practice,  the  judgment-creditor  M'ho 
first  filed  a  creditor's  bill  obtained  thereby  a  priority  over  all 
others  in  relation  to  the  debtor's  assets.     (1  Barb.  Ch.,  158 ; 
Corning  a.  White,  2  Paige,  567 ;  Albany  City  Bank  a.  Scher- 
merhorn,  1  Clarke,  297.) 

BY  THE  COURT.* — HILTON,  J. — This  was  a  proceeding  supple- 
mentary to  execution,  instituted  against  the  defendant  before 
one  of  the  judges  of  this  court,  at  chambers,  under  an  order 
granted  pursuant  to  section  294  of  the  Code,  to  reach  certain 
moneys  in  the  Bank  of  North  America,  alleged  to  belong  to  the 
defendant. 

The  money  was  deposited  in  the  name  of  the  defendant,  but, 
upon  his  examination  before  the  judge,  he  testified  that  it  was 

*  Present,  DALY,  F.  J.,  HILTON  and  BRADY,  JJ. 
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not  his,  but  a  part  of  it  was  deposited  by  him  as  agent  for 
another,  and  was  rents  collected  by  him  as  such  agent  from 
property  in  which  he  was  in  no  manner  interested ;  and  the 
residue  was  alleged  to  have  been  assigned  for  a  valuable  « 
sideration  after  this  proceeding  was  institute' 1. 

The  judge  appointed  a  receiver  of  so  much  of  the  money  due 
from  the  bank  to  the  defendant  as  would  be  sufficient  to  satisfy 
the  judgment  and  costs;  and  authorized  the  receiver,  in  case 
the  bank  refused  to  pay  over  the  eaine,  to  institute  an  action 
for  its  recovery. 

At  the  time  this  order  was  made,  the  execution  issued  upon 
the  judgment  recovered  against  the  defendant  had  not  been 
returned,  but  was  still  in  the  hands  of  the  sheriff. 

I  am  unable  to  find  any  authority  for  the  appointment  of  a 
receiver  in  such  a  case. 

By  section  298,  the  judge  before  whom  proceedings  supple- 
mentary to  execution  have  been  instituted,  is  clothed  with  the 
power  to  appoint  a  receiver  of  the  property,  real  and  personal 
(§  464),  of  the  judgment-debtor,  in  the  same  manner,  and  with 
the  like  authority  as  if  the  appointment  was  made  by  the  court 
according  to  section  244;  and,  by  subdivision  3  of  this  secti"ii, 
the  power  thus  conferred  is  in  proceedings  of  this  character 
limited  to  cases  where  the  execution  has  been  returned  un- 
satisfied. 

Nor  can  it  be  said  that  the  power  is  conferred  by  subdivision 
5  of  the  same  section, — which  declares  that  a  receiver  may  be 
appointed  in  such  other  cases  than  those  therein  pri-vi.nir.ly 
enumerated,  "  as  are  now  provided  by  law  or  may  be  in  accord- 
ance with  the  existing  practice,  except  as  otherwise  p: 
in  the  Code,— because  the  practice  in  equity  was  iiev.-r  to  en- 
tertain jurisdiction  upon  a  creditor's  bill,  much  less  appoint  a 
receiver,  special  or  otherwise,  of  the  property  of  a  judgment- 
debtor,  until  an  execution  upon  the  judgment  had  been  is*, 
and  returned  unsatisfied;  and,  apart  from  the  practice  thus 
established,  there  was  none  other  from  which  snch  an  authority 
could  be  inferred.  (Porter  a.  Williams,  9  N.  Y..  1  '- ',  12 
How.  Pr.,  107,  opinion  DENIO,  J. ;  Reubens  a.  Joel,  13  N.  T.t 
488 ;  Kemp  a.  Harding,  4  How.  Pr.,  178.) 

The  order  appealed  from  should  be  reversed. 
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IRELAND  a.  POTTER. 

Supreme  Court,  First  District;  Special  Term,  June,  1863. 
ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. — COMMISSIONS. 

An  assignee  for  benefit  of  creditors,  who  compromises  debts  for  less  than  the 
whole  sum  due,  is  entitled,  as  against  other  creditors,  to  be  allowed  only  the 
amount  actually  paid. 

A  creditor,  who,  having  received  an  assignment  of  property  to  provide  for  his  own 
security  as  well  as  the  security  of  other  debtors,  and  who  repudiates  the  trust 
by  insisting  that  the  assignment  to  him  was  absolute,  and  refuses  to  pay  other 
creditors  out  of  the  surplus,  is  not  entitled  to  any  commissions  as  a  trustee 
upon  its  being  established  by  a  creditor  that  he  is  a  trustee. 

This  action  was  brought  by  John  B.  Ireland,  as  receiver, 
against  Samuel  B.  Potter,  Archibald  A.  Thomas,  and  Frederick 
F.  Betts. 

The  plaintiff  was  appointed  a  receiver  under  supplementary 
proceedings  on  a  judgment  for  $2,535.62,  recovered  against  the 
defendants  Archibald  A.  Thomas  and  Frederick  F.  Betts,  who 
were  copartners  under  the  firm-name  of  Frederick  F.  Betts  & 
Co.  On  the  7th  day  of  October,  1861,  Frederick  F.  Betts  & 
Co.,  by  an  absolute  bill  of  sale,  sold  and  transferred  all  their 
property,  amounting  to  upwards  of  $14,000,  to  the  defendant 
Samuel  B.  Potter,  to  secure  the  sum  of  $8,000  due  from  them 
to  Potter,  under  an  agreement  that  Potter  should  first  receive 
his  own  debt,  and  pay  the  balance  to  the  creditors  of  Frederick 
F.  Betts  &  Co. 

Potter  received  for  the  property  so  traiisferred  $21,000,  and, 
after  deducting  the  amount  due  to  himself,  he  settled  several  of 
the  debts  of  Frederick  F.  Betts  &  Co.,  by  paying  from  forty  to 
fifty  cents  on  a  dollar  and  taking  receipts  in  full. 

He  refused  to  pay  any  thing  over  to  the  plaintiff  as  receiver 
of  Frederick  F.  Betts  &  Co.,  who,  as  such  receiver,  commenced 
this  action.  The  case  was  tried,  and  sent  to  a  referee  to  take 
and  state  an  account.  The  referee  reported  that  the  defendant 
Potter  had  in  his  hands  the  sum  of  $1,987.39.  The  defendant 
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Potter  filed  exceptions  to  the  report  of  the  referee,  and  the 
plaintiff  made  this  motion  to  confirm  the  referee's  report ;  the 
other  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Ira  D.  Warren,  for  the  motion,  cited  Story  on  Ag.,  §  211 ;  11 
Paige,  26 ;  Moore  a.  Moore,  5  N.  Y.,  256 ;  3  Paige,  180. 

D.  M.  Porter,  in  opposition,  cited  4  N".  Y.,  552;  Story 
on  Bailm.,  306 ;  Story  on  Cont.,  682 ;  9  Paige,  398. 

PECKHAM,  J. — This  cause  comes  now  to  be  disposed  of  upon 
the  matters  reserved  at  the  hearing.  By  the  report  of  the 
referee,  it  appears  that  a  considerable  balance  is  now  in  the 
hands  of  the  defendant,  which,  under  the  decree  rendered 
herein,  belongs  to  the  plaintiff. 

The  defendant  excepts  to  the  report,  because  the  referee  did 
not  allow  him  the  gross  amount  of  the  several  debts  satisfied  by 
the  defendant,  instead  of  allowing  him,  as  he  did,  the  t- 
sums  he  paid  to  obtain  such  satisfactions. 

I  am  unable  to  see  on  the  evidence  any  grounds  for  the 
claim  of  the  defendant  There  is  no  evidence  that  any  claim 
so  satisfied  was  assigned  to  him,  so  that  he  could  claim  the 
whole  amount  as  the  owner  or  assignee. 

The  evidence  simply  shows  the  payment  by  him  of  so  much 
money  (something  less  than  the  face  of  the  debt);  ami  for  the 
whole  amount  of  the  money  paid,  and  interest,  the  defendant  is 
allowed  by  the  referee. 

The  defendant  next  excepts  to  the  report,  because  tin-  r. 
did  not  allow  any  commissions  to  him.  I  do  not  think  any 
commissions  should  be  allowed.  No  case  has  gone  so  far  as  to 
allow  commissions  to  a  creditor,  who,  as  assignee  of  a  demand 
for  his  own  security  and  benefit,  has  received  more  than  his 
debt  from  the  assignor's  effects.  The  case  of  Meat-hum  a. 
St'ernes  (9  Paige,  398),  cited  by  defendant's  counsel,  falls  far 
short  of  that. 

In  the  English  courts,  no  commissions  are  allowed  to  trustees 
in  the  execution  of  trusts.     In  this  State,  they  are  allo.v 
the  same  extent  as  to  executors,  &c.     In  this  case,  tin-  tK-lV.-n.l- 
ant,  as  appears  by  the  decree  and  by  the  evidence,  t.«,k  the 
property  as  an  absolute  purchaser  on  the  face  of  the  assign- 
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merit,  and  in  his  answer  lie  claims  to  be  the  absolute  owner. 
On  the  trial,  he  denied  the  right  of  any  creditor  of  the  as- 
signors ;  though  finally,  when  the  evidence  clearly  established 
that  he  had  taken  the  assignment  simply  to  secure  his  debt,  he 
claimed  to  show  that  he  had  paid  out  all  the  surplus.  I  think 
the  case  shows  that  in  law  he  converted  the  property,  and  that 
he  might  well  be  held  as  a  wrongdoer.  He  utterly  repudiated 
any  trust,  though  he  did,  in  fact,  pay  some  creditors  the  whole 
or  a  part  of  their  demands.  Such  payments  seem  generally,  if 
not  universally,  to  have  been  made  rather  on  compulsion,  or  at 
least  on  threats  of  it. 

In  this  case,  he  wholly  refused  to  pay  the  plaintiif  any  thing, 
and  denied  his  right  to  any  thing.  The  assignment  by  the 
decree  is  declared  to  be  held  as  security  simply,  and  not,  as  it- 
purports,  as  an  absolute  sale.  It  is  not  declared  that  the 
defendant  has  been  guilty  of  any  fraud  in  terms,  nor,  perhaps, 
by  any  necessary  eifect;  but  where  a  defendant  takes  the  course 
taken  here,  I  am  not  willing  to  say  that  he  is  entitled  to  any 
commissions,  for  he  has  assumed  to  discharge  no  trust.  His 
expenses  have  been  liberally  allowed  to  him.  No  objection  or 
exception  is  taken  by  the  plaintiff  to  the  report,  or  I  should 
have  been  extremely  unwilling  to  allow  a  charge  of  $260,  paid 
to  a  person  introduced  to  the  defendant  "  at  the  National 
Hotel''  at  Washington,  for  some  sort  of  service  in  obtaining  the 
money  from  the  authorities  at  Washington.  ^The  name  of  the 
person  is  not  stated  or  recollected  by  the  defendant,  and  I 
should  infer  from  defendant's  evidence  that  the  payment  was 
made  for  the  influence  of  that  unnamed  person  with  the  author- 
ities to  obtain  the  payment  of  a  debt  confessedly  due  and  prop- 
erly certified.  I  should  be  extremely  unwilling  to  give  any 
sanction  to  the  allowance  of  such  a  claim.  But  there  may  be 
some  explanation  not  disclosed,  and  as  no  exception  is  taken  by 
the  plaintiff,  I  think  the  report  should  be  confirmed. 

The  fourth  exception  is  not  well  taken,  as  there  is  nothing  in 
the  case  showing  that  that  judgment  was  recovered  against  the 
defendant  for  any  liability  incurred  or  assumed  by  him  under 
the  assignment.  It  is  so  "  alleged,"  but  not  so  proved  by  him. 
I  do  not  think  this  a  case  for  an  extra  allowance  under  all  the 
circumstances. 

Motion  to  confirm  the  referee's  report  granted,  with  costs. 
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WOLFKIEL  a.  MASON. 

New  York  Common  Pleas;  General  Temn,  July,  1863. 
SECURITY  ON  APPEAL.* — CONSTITUTIONAL  LAW. 

l"he  amendment  of  section  348  of  the  Code  of  Procedure  made  by  the  Laws  of 
1862,  ch.  460,  §  37, — which  provides  that  no  action  shall  be  maintained  on  un- 
dertakings given  thereunder  while  an  appeal  is  pending, — applies  as  well  to 
undertakings  theretofore  given,  and  to  appeals  theretofore  taken,  as  to  those 
thereafter  given  and  taken. 

*  In  WELLS  a.  KELSKY  (Supreme  Coitrt,  Second  District ;  Special  Term,  May,  1863),  it 
was  Hell,  that  a  release  of  a  portion  of  a  judgment-debtor's  property  from  the 
judgment-lien  discharged  his  sureties  on  appeal,  and  that  after  such  release  the 
judgment  should  not  be  marked,  "Secured  on  appeal." 

Motion  to  have  judgment  marked,  "  Secured  on  appeal." 

Judgment  was  recovered  in  this  action  by  Thomas  J.  Wells  against  Charles  Kel- 
sey  for  $923.90,  which  was  affirmed  on  appeal  by  the  general  term  of  the  second 
district.  (15  Ante,  53.)  The  defendant  appealed  to  the  Court  of  Appeals,  and  gave 
the  proper  undertaking  to  stay  proceedings.  The  present  motion  was  made  by 
the  defendant  for  an  order  directing  the  clerk  to  mark  the  judgment  secured  on 
appeal,  under  section  282  of  the  Code,  to  enable  the  defendant  to  obtain  a  loan 
upon  the  real  estate  affected  by  the  judgment  The  motion  was  opposed  upon  the 
ground  that,  since  the  undertaking  on  appeal  was  given,  the  attorney  for  the 
plaintiff  had  executed  a  release  of  certain  parts  of  the  real  estate  of  the  defendant 
from  the  operation  of  the  judgment,  and  the  legal  effect  of  this  was  to  discharge 
the  sureties  in  the  undertaking.  .  . 

Britton  Sf  Ely,  for  the  motion. 

Crary,  Fetter  Sf  Cromn,  opposed.— I.  The  motion  is  addressed  to  the  sonn«i 
cretion  of  the  court,  and  is  not  to  be  granted  to  the  defendant  as  a  matter  of  right. 
(Fitch  a.  Livingston,  4  Sand/.,  712.) 

II.  The  release  executed  by  the  attorney  for  the  plaintiff  after  appeal,  brought 
without  the  consent  of  the  sureties,  discharges  them  from  liability  upon  the  un- 
dertaking.    (Pitta  a.  Congdon,  2  N.  Y.,  362  ;  La  Farge  a.  Herter,  9  N.  T.,  '211  : 
Dixon  a.  Swing's  Adm.,  3  Ohio,  280  ;  Hubbel  a.  Carpenter,  5  JSarb.,  520.) 

III.  The  sureties  being  discharged,  the  order  asked  for  •'  secured  upon  appeal" 
would  be  false,  and  this  court  will  not  be  a  party  to  the  assertion  of  a  falsehood 
or  the  deprivation  of  the  plaintiffs  rights. 

SCKUGHAM,  J.,  on  this  ground,  denied  the  motion,  except  on  terms  of  defend- 
ant's giving  new  security  on  the  appeal. 
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It  is  within  the  power  of  the  Legislature  to  pass  an  act  which  suspends  the  reme- 
dy upon  a  contract,  provided  it  does  not  impair  the  ultimate  liability. 

Appeal  from  an  order  denying  a  motion  for  judgment  on  an 
answer  as  frivolous. 

This  action  was  brought  by  James  R.  "Wolfkiel  against  Sid- 
ney Mason  and  T.  Bailey  Myers,  upon  an  undertaking  given  to 
stay  proceedings  pending  an  appeal  to  the  general  term,  taken 
by  the  Sixth  Avenue  Railroad  Company  from  a  judgment,  in 
another  action,  in  favor  of  the  present  plaintiff.  This  judgment 
was  affirmed ;  and  the  present  action  was  brought  on  the  7th 
April,  1862.  After  the  commencement  of  this  action,  the  Sixth 
Avenue  Railroad  Company  appealed  from  the  judgment  of 
affirmance  in  the  former  action  to  the  Court  of  Appeals,  and 
gave  the  requisite  security. 

Meanwhile,  and  after  the  action  was  brought,  the  Legislature 
provided  by  law  (Laws  of  1862,  859,  ch.  460,  §  37),  by  a  pro- 
vision added  to  section  348  of  the  Code  of  Procedure  (under 
which  the  undertaking  in  suit  was  given),  "  that  no  action  shall 
be  commenced  upon  any  undertaking  given  or  to  be  given  in 
pursuance  of  the  provisions  of  this  section,  until  ten  days  after 
the  service  of  notice  on  the  adverse  party  of  the  entry  of  the 
order  or  j  udgment  affirming  the  j  udgment  appealed  from.  And 
in  case  an  appeal  has  been  or  shall  be  taken  to  the  Court  of 
Appeals, from  such  order  or  judgment  of  affirmance,  and  securi- 
ty given  according  to  law  so  as  to  stay  the  issuing  of  execution, 
no  action  shall  be  commenced  or  recovery  had  upon  any  under- 
taking given  or  to  be  given  in  pursuance  of  the  provisions  of 
this  section  until  after  the  final  determination  of  such  appeal." 

The  answer,  which  was  served  May  8th,  1862,  averred  that 
since  the  commencement  of  the  action  the  Sixth  Avenue  Rail- 
road Company  had  so  appealed  to  the  Court  of  Appeals,  and 
had  given  the  security  required  by  law  to  stay  the  issuing  of 
execution  on  the  judgment  appealed  from,  of  which  the  plaintiff 
had  due  notice;  and  that,  subsequently,  defendants  had  ten- 
dered the  costs  of  the  present  action  to  the  plaintiff,  on  condi- 
tion that  he  would  discontinue  or  suspend  proceedings  until  the 
determination  of  the  appeal.  A  motion  for  judgment  on  this 
answer  as  frivolous  was  denied,  and  the  defendants  were  allowed 
to  put  in  a  new  answer.  The  plaintiff  appealed. 
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Daniel  T.  Walden,  for  the  appellant. — I.  At  the  time  the 
answer  was  served,  an  action  might  be  maintained  on  this 
undertaking  notwithstanding  the  appeal  to  the  Court  of  Ap- 
peals. (Bnrrall  a.  Vanderbilt,  6  Abbotts'  Pr.,  70;  S.  C.,  1 
Bosw.,  637.)  The  act  of  1862,  amending  section  348  of  the 
Code,  took  effect  as  a  law  in  twenty  days  after  its  passage,  there 
being  no  time  specified  in  the  act  (viz.,  May  13,  1862).  (1 
Rev.  Stat.,  157,  §  12.)  As  the  law  then  stood,  the  answer  was 
clearly  frivolous. 

II.  By  no  argument  can  the  act,  as  amended,  apply  to  the 
proceedings  had  previous  to  its  taking  effect.  1.  The  character 
of  the  security  required  to  be  given  under  the  amendment  ot 
1862  is  different  from  that  prior  to  the  amendment.  Tke  form 
of  the  undertaking  was  changed  by  the  amendment  of  section 
335.  An  undertaking  given  under  section  335  before  the 
amendment,  is  not  an  undertaking  "in  pursuance  of  section 
348.  2.  The  appeal  to  the  Court  of  Appeals  was  taken  before 
the  amendment  to  the  Code  went  into  effect ;  the  security  given 
according  to  law  to  stay  the  issuing  of  an  execution  was  accord- 
ing to  the  law  as  it  existed  at  that  time.  The  right  of  action 
was  vested  in  the  plaintiff  at  the  time  this  action  was  com- 
menced, and  the  act  of  the  Legislature  amending  the  Code 
should  not  be  construed  to  operate  retrospectively  so  as  to 
take  away  a  vested  right.  (Dash  a.  Van  Kleek,  7  Johns.,  477 ; 
see  People  a.  Cornel,  6  N.  T.,  463 ;  Ely,  a.  Hotton,  15  /&., 
595;  Ward  a.  Oakley,  11  Paige,  400.)  No  law  should  be 
construed  to  apply  retrospectively,  unless  there  is  the  clearest 
evidence  that  the  Legislature  intended  it  should  so  operate ;  if 
it  be  doubtful  or  questionable  from  the  language,  the  court  will 
not  so  construe  it.  (Sanford  a.  Bennett,  24  N.  Y^  20.) 

John  If.  Platt,  for  the  respondents. — I.  The  amendment  to 
section  348  applies  to  proceedings  had  previous  to  its  taking 
effect,  otherwise  many  words  of  the  clause  are  totally  without 
meaning. 

II.  The  undertaking  sued  on  was  given  in  pursuance  of  the 
provisions  of  section  348. 

III.  An  appeal  has  been  taken  to  the  Court  of  Appeals  from 
the  judgment  in  the  cause  in  which  the  undertaking  sued  on 
was  given,  and  "security  given  according  to  law  so  as  to  stay 
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the  issuing  of  execution."  This  is  a  bar  to  a  present  recovery 
in  this  action,  and  is  properly  set  up  by  way  of  answer. 

IY.  The  amendment  of  section  348  does  not  deprive  the 
plaintiif  of  any  vested  right,  but  only  suspends  his  remedy. 
This  it  was  perfectly  competent  for  the  Legislature  to  do. 
(Stocking  a.  Hunt,  3  Den.,  274 ;  Sullivan  a.  Brewster,  1  E.  Z>. 
Smith,  681  ;  Miller  a.  Moore,  /£.,  739 ;  Brewster  a.  Palmer,  1 
Hill,  324 ;  Curtis  a.  Leavitt,  15  N.  Y.,  9,  85,  152,  153 ;  Peo- 
ple a.  Herkimer  0.  P.,  4  Wend.,  210.)  The  rule  that  a  statute 
shall  be  so  construed  as  not  to  have  a  retrospective  effect,  does 
not  apply  where  the  statute  by  express  words  is  made  retro- 
spective. (See  Butler  a.  Palmer,  1  Hill,  334.) 

Y.  Whatever  view  the  court  may  take  of  the  answer,  it  can- 
not order  judgment.  No  recovery  can  be  had  in  this  action 
while  the  appeal  in  the  other  cause  is  pending  in  the  Court  of 
Appeals.  (Code,  §  348.) 

BRADY,  J. — The  amendment  to  section  318  by  the  act  of  1862 
(Sess.  Laws,  1862,  p.  846)  applies  as  well  to  appeals  theretofore 
as  to  those  thereafter  taken.  The  act  provides  that  "  in  case  an 
appeal  has  been  taken  or  shall  be  taken  to  the  Court  of  Appeals 
from  an  order  or  judgment  of  affirmance,"  no  action  shall  be 
commenced  or  recovery  had  upon  any  undertaking  given  or  to 
be  given  in  pursuance  of  the  provisions  of  the  section  referred 
to  until  after  the  determination  of  such  appeal.  The  words 
"  has  been,"  "  no  action  shall  be  commenced  or  recovery  had 
upon  any  undertaking  given  or  to  be  given,"  show  clearly  that 
it  was  the  design  of  the  amendment  to  suspend  the  remedy  of 
the  respondents  upon  the  undertaking  filed  upon  the  appeal  in 
the  court  below.  The  respondents  were  not  deprived  of  any 
right  by  subjecting  them  to  the  provisions  of  the  amendment. 
Their  remedy  was  suspended  only.  The  power  of  the  Legisla- 
ture to  do  this  cannot  be  questioned.  (Stocking  a.  Hunt,  3 
Den.,  274 ;  Sullivan  a.  Brewster,  1  E.  D.  Smith,  681 ;  Miller 
a.  Moore,  2b.,  739.) 

The  interference  of  the  Legislature  was  just.  The  appeal  to 
the  Court  of  Appeals  was  imperfect  if  an  action  upon  the  judg- 
ment of  affirmance  against  the  sureties  and  such  appeal  could 
proceed,  pam  passu,  together.  It  is  said,  however,  that  the 
security  provided  by  the  amendment  of  section  335  was  not 
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given  in  this  case,  and  that  the  amendment  of  section  348  must 
be  supposed  to  contemplate  such  security.  The  language  of  the 
statute  does  not  warrant  such  a  conclusion.  The  act  must  be 
regarded  in  reference  to  the  law  existing  at  the  time  it  was 
passed,  inasmuch  as  it  relates  in  express  language  to  an  appeal 
which  "  has  been  taken."  The  language  is  retrospective,  the 
object  of  the  Legislature  being  to  secure  the  advantages  of 
appeals  which  had  then  been  taken,  and  to  arrest  proceedings 
upon  the  undertakings  which  had  been  given  and  upon  which 
actions  had  been  brought.  The  additional  security  of  section 
335  is  only  to  the  undertaking  on  the  part  of  the  sureties  to  pay 
the  judgment  if  dismissed.  The  intent  was  doubtless  to  make 
the  obligation  one  to  pay  the  judgment  if  the  appeal  was  dis- 
missed, but  whether  that  be  so  or  not  it  is  not  necessary  here  to 
decide.  It  is  sufficient  to  say  that  even  if  the  undertaking 
were  in  accordance  with  section  335  as  amended,  it  is  doubtful 
whether  the  security  would  be  better  than  with  the  form  of  the 
undertaking  which  was  given  on  the  appeal  in  this  case. 

I  think  the  order  appealed  from  should  be  affirmed,  with  $10 
costs. 

DALY,  F.  J.,  and  HILTON,  J.,  concurred. 


RICE  a.  WHITLOCK. 

New  York  Common  Pleas  ;  General  Term,  July,  1863. 
UNDERTAKING. — APPEAL. — STAY  OF  PROCEEDINGS. 

The  last  clause  of  section  348  of  the  Code  applies  only  to  the  class  of  undertakings 

therein  specified. 
It  is  no  bar  to  an  action  upon  a  special  bond  or  agreement  to  be  answerable  for  a 

judgment,  that  an  appeal  has  been  taken  from  such  judgment  and  security 

given  to  stay  proceedings. 

Appeal  from  a  judgment. 
VOL.  XVI.— 15 
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This  was  an  action  bj  Henry  G.  Rice  and  William  H.  Stewart 
against  Augustus  Whitlock,  upon  an  agreement  or  undertaking, 
which  recited  that  a  judgment  had  been  recovered  in  the  New 
York  Common  Pleas  against  one  R.  H.  Isham  for  $3,991.73,  from 
which  Isham  had  taken  an  appeal,  but  without  giving  security  to 
stay  proceedings ;  that  supplementary  proceedings  were  pending 
against  Isham,  and  an  attachment  had  been  issued  against  cer- 
tain property  of  his  in  Connecticut :  the  present  defendant  then 
undertook,  that  on  the  plaintiffs  abandoning  the  supplementary 
and  attachment  proceedings,  to  pay  the  judgment  in  case  of 
affirmance.  The  judgment  was  affirmed,  and  plaintiffs  brought 
the  present  action.  At  the  trial,  it  appeared  that  Isham  had, 
before  the  commencement  of  this  action,  further  appealed  to  the 
Court  of  Appeals,  and  given  security  in  due  form  to  stay  plain- 
tiffs' proceedings.  In  the  present  action,  plaintiffs  recovered 
judgment  for  $5,413.33,  and  defendant  appealed. 

Isaiah  T.  Williams,  for  the  appellant. — I.  The  appeal  from 
the  judgment  of  the  general  term  was  perfected  before  the 
present  action  was  brought ;  in  this  respect  the  case  is  mate- 
rially distinguished  from  Burrall  a.  Yanderbilt  (6  Abbotts'  Pr., 
70  ;  1  Bosw.,  637),  and  from  Heebner  a.  Townsend  (8  Abbotts' 
Pr.,  234). 

II.  It  could  never  have  been  the  intention  of  the  Legislature 
that  the  surety  should  be  placed  in  a  worse  position  than  the 
defendant  himself.     The  case  does  not  differ  materially  from 
that  of  a  surety  in  the  nature  of  special  bail,  against  whom  pro- 
ceedings would  be  stayed  pending  a  writ  of  error  brought  by 
his  principal. 

III.  Such  construction  ought  to  be  given  as  will  not  suffer 
the  statute' to  be  evaded.     (People  a.  Utica  Ins.  Co.,  15  Johns., 
358.) 

Augustus  F.  Smith,  for  the  respondent. — The  appeal  to  the 
Court  of  Appeals  and  the  undertaking  would  have  been  no  an- 
swer to  this  action,  had  it  been  founded  upon  an  undertaking 
in  the  usual  form.  The  only  way  for  the  defendant  was  to 
apply  to  this  court  to  stay  proceedings.  (Heebner  a.  Town- 
send,  8  Abbotts'  Pr.,  234 ;  Burrall  a.  Vanderbilt,  6  Ib.,  70 ; 
S.  C.,  1  JZosw.,  637;  Code,  §  339.)  Much  more  is  it  true  that 
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the  appeal  and  undertaking  are  no  answer  to  an  action  upon  a 
special  bond  or  agreement  like  that  in  suit. 

HILTON,  J. — The  Code  provides  that  an  appeal  in  an  action 
to  the  general  term  of  this  court  does  not  stay  proceedings  on 
the  judgment  appealed  from,  unless  security  be  given  thereon 
as  on  the  appeal  to  the  Court  of  Appeals  (§  348) ;  and,  further, 
that  no  action  shall  be  commenced  upon  any  undertaking  given 
in  pursuance  of  the  provisions  of  this  section  in  case  an  appeal 
shall  be  taken  to  the  general  term,  nor  shall  any  recovery  b^e 
had  upon  any  such  undertaking  until  after  the  final  determina- 
tion of  such  appeal. 

The  agreement  or  instrument  here  sued  upon  is  not  such  an 
undertaking,  nor  does  it  seem  that  the  defendant,  down  to  the 
time  of  the  trial,  so  considered  it ;  as  one  of  the  defences  inter- 
posed by  his  answer  was  that  his  signature  to  the  instrument 
was  procured  by  false  representations,  and  upon  the  supposition 
that  it  was  in  the  usual  form  prescribed  for  undertakings  in, 
cases  of  appeal  to  the  general  term ;  and  to  the  defence  thus 
stated,  he  added  :  "  Whereas,  in  truth  and  in  fact,  as  he  is  ad- 
vised by  his  counsel,  and  believes  that  said  bond  or  agreement 
is  not  the  usual  undertaking  required  and  which  is  given  in 
cases  of  appeal  to  the  general  term,  and  is  not  an  undertaking 
in  conformity  with  the  statutes  and  the  rules  and  practice  of  the 
courts  in  such  cases  made  and  provided,  but  is,  in  fact,  an 
instrument  materially  different  in  form  and  legal  eifect." 

As  this  advice  meets  my  full  concurrence,  I  do  not  see  how 
it  is  possible  for  the  defendant  to  invoke  in  his  aid  the  provision 
of  the  Code  referred  to. 

BRADY,  J.,  concurred. 

DALY,  F.  J.— The  perfecting  of  an  appeal  from  the  judgment 
is  no  answer  in  bar  to  an  action  upon  the  undertaking.  The 
defendant's  remedy  is  to  apply  to  the  court  for  a  stay  of  pro- 
ceedings. (Burrall  a.  Vanderbilt,  6  Abbotts'  Pr.,  70;  S.  C.,  1 
£osw.,  637 ;  Heebner  a.  Townsend,  8  Abbotts'  Pr.,  234 ;  Burr 
a.  Burr,  10  Paige,  169;  Cook  a.  Dickerson,  1  Duer,  674; 
Wheeler  a.  Raymond,  6  CW.,  581.) 

Judgment  affirmed. 
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KELSEY  a.  BEERS. 

Supreme  Court,  First  District;  General  Term,  May,  1863. 

PROCEEDINGS  AGAINST  VESSELS. — UNITED  STATES  COURTS. — AD- 
MIRALTY JURISDICTION. 

• 

Under  2  Rev.  Stat.,  499,  §  42, — which  provides  that  no  proceeding  to  enforce  liens 
against  vessels  shall  be  had  against  vessels  under  seizure  by  virtue  of  process 
issued  by  any  United  States  court  of  admiralty  jurisdiction,  or  against  any  ves- 
sel sold  by  order  of  such  court,  except  for  debts  contracted  after  such  sale, — a 
sale  pursuant  to  the  judgment  of  a  United  States  court  cuts  off  all  liens  prior 
thereto.* 

The  judgment  of  a  court  of  the  United  States,  the  subject-matter  of  which  is  with- 
in its  jurisdiction,  cannot  be  impeached  by  a  State  court. 

Appeal  from  a  judgment. 

This  action  was  brought  by  John  W.  Kelsey  and  nine  others 
against  Jonathan  Beers  and  "William  Morrison,  upon  the  statu- 
tory bond  given  to  procure  the  release  of  the  bark  Manhattan, 
previously  known  as  the  Yittorioso,  which  had  been  seized  in 
November,  1858,  under  the  title  of  the  Revised  Statutes  en- 
titled :  "  Of  proceedings  for  the  collection  of  demands  against 
ships  and  vessels."  On  the  17th  day  of  April,  1858,  the  firm 
of  John  Thursby's  Sons  libelled  the  bark,  for  supplies,  in  the 
District  Court  of  the  United  States  for  the  Southern  District  of 
New  York,  whereupon  she  was  on  the  same  day  seized  by  the 
United  States  marshal,  upon  due  process,  and  the  usual  pro- 
ceedings in  admiralty  were  thereafter  had,  and  the  vessel  was 
sold  by  the  marshal  on  the  5th  day  of  June,  1858,  to  one  Isaac 
Jennings,  and  the  money  paid  into  court.  The  sheriff  of  Kings 
county,  by  virtue  of  an  attachment  issued  on  April  12th,  1858, 
in  a  suit  against  one  King  Burns,  attached  the  vessel  some  time 
in  April ;  and  subsequently,  but  prior  to  the  sale  of  the  vessel 
by  the  marshal,  by  virtue  of  an  execution  against  the  property 

*  But  see  the  new  act  (Laws  0/1862,  956,  ch.  482),  by  which  (§  34)  these  pro- 
visions of  the  Eevised  Statutes  are  repealed  in  respect  to  future  debts. 
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of  King  Burns,  sold  all  his  right,  title,  and  interest  to  and  in  the 
bark,  subject,  however,  to  the  claim  and  seizure  of  the  marshal, 
whose  representative  protested  on  the  spot  against  the  inter- 
ference of,  and  sale  by  the  sheriff.  The  plaintiffs  were  present 
at  the  sheriff's  sale  of  the  vessel,  and  had  personal  notice  of  the 
seizure  of  the  same  by  the  marshal.  During  the  winter  and 
spring  of  1858,  plaintiffs  did  work  and  furnished  materials  for  the 
vessel,  at  the  request  of  the  owner.  Such  work  and  materials 
were  so  done  and  furnished  by  plaintiffs  prior  to  the  sale  of  the 
vessel  by  the  marshal,  except  a  portion  of  plaintiff  Kelsey's 
claim,  which  defendants  admitted  to  have  accrued  after  the 
sale,  and  offered  to  pay. 

The  defendants,  in  answering,  denied  that  the  plaintiffs' 
claims  or  any  of  them  (save  the  aforesaid  portion  of  Kelsey's 
claim)  were,  or  ever  were,  liens  upon  the  vessel  under  the  stat- 
ute, and  claimed  that  the  plaintiffs  were  effectually  barred  and 
precluded  from  having  or  enforcing  their  supposed  claims,  ad- 
mitting, however,  the  portion  of  Kelsey's  claim  aforesaid.  The 
action  was  referred  to  Charles  W.  Newton,  Esq.,  to  hear  and 
determine,  who,  after  the  hearing,  reported  in  favor  of  plaintiffs, 
to  which  defendants  excepted,  and  took  this  appeal. 

Oliver  Dyer,  for  the  appellants. — I.  The  claims  of  the  plain- 
tiffs were  not  subsisting  liens,  because  the  work  and  materials 
were  not  actually  used  in,  or  incorporated  into  the  vessel. 
(Phillips  «.  Wright,  5  Sand/.,  342;  Hiscox  a.  Harbeck,  2 
_Zfcm0.,  506,  and  cases  there  cited.)  A  true  exposition  of  the 
statute,  and  the  true  rule  of  law,  require  that  the  labor  and 
materials  shall  actually  be  put  in  and  incorporated  into  the 
vessel,  and  the  plaintiffs  must  show  that  they  were  actually  so 
put  in  and  incorporated.  (5  Sandf.,  361,  362;  2  Bosw.,  510.) 
Unless  the  plaintiffs  show  this,  a  literal  interpretation  of  the 
statute  does  not  confer  a  lien.  Nor  does  the  spirit  of  the  act 
warrant  its  extension  to  labor  or  materials  ordered  or  bought 
for,  but  never  used  in  the  furnishing  of  a  designated  vessel. 
(5  Sandf.,  362 ;  Veltman  a.  Thompson,  3  N.  Y.,  441 ;  Hood  a. 
Manhattan  Fire  Ins.  Co.,  11  2b.,  532 ;  The  Kiereage,  2  Curt.  C. 
C.  (Maine),  421.) 

II.  The  record  of  the  District  Court  is  conclusive,  and  cannot 
be  contradicted,  or  subjected  to  judicial  inspection,  in  this 
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action.  The  adjudication  was  upon  the  thing,  and  concluded 
every  interest  in  it ;  and  the  sale  of  the  vessel  under  the  decree 
passed  to  the  purchaser  a  title  discharged  of  all  liens  and  in- 
cumbrances  whatever.  (Jennings  a.  Carson,  4  Cranch,  23 ; 
Croudson  a.  Leonard,  Ib.,  437;  Williams  a.  Amroyd,  7  Ib., 
432 ;  Exp.  Watkins,  3  Pet.,  193 ;  Le  Guen  a.  Gouverneur,  1 
Johns.  Cos.,  492 ;  Yandenheuvel  a.  United  Ins.  Co.,  2  Ib.,  138, 
143 ;  Hoyt  a.  Gelston,  13  Johns.,  141,  561 ;  Grignon's  Lessee 
a.  Astor,  2  How.  Pr.,  319 ;  Gelston  a.  Hoyt,  3  Wheat.,  313 ; 
Cootes'Adm.  Pr.,  109  ;  IZth  Rule  U.  S.  Supr.  Ct.,  3  How.  U.  S. ; 
Steamer  St.  Lawrence,  1  Black,  522.) 

III.  The  plaintiffs  are  barred  from  maintaining  this  action  by 
express  provisions  of  the  statute  under  which  it  is  brought. 
(2  Eev.  Stat.,  499,  §§  13,  16,  18,42;  Hiscox  a.  Harbeck,  2 
Bosw.,  612;  Yeltman  a.  Thompson,  3  N.  Y.,  441.) 

IV.  The   referee   erred   in   admitting  testimony   as   to   the 
attachment-suit,  the  sale  by  the  sheriff,  and  as  to  what  was  said 
at  the  sheriff's  sale  and  at  the  marshal's  sale.     The  sheriff  sold 
subject   to   the   marshal's   claim.      Of  course,    the   purchaser 
bought  subject  to  the  marshal's  claim,  and  got  no  adverse  title. 
Suppose  Beers  made  the  declarations  imputed  to  him ;  what 
then  ?     If  he  thereby  subjected  himself  to   any  claim,  what 
bearing  had  that  upon  this  statutory  proceeding  ?     If  his  per- 
sonal liability  were  apparent  and  confessed,  yet  that  would  not 
reach  or  affect  the  question  as  to  the  existence  of  liens,  the  only 
question  before  the  referee. 

Isaiah  T.  Williams,  for  the  respondents. — I.  That  the  judg- 
ment is  right,  is  admitted,  unless  the  defendants  have  affirma- 
tively established  that  the  lien  given  by  the  statute  had  been 
cut  off  by  the  marshal's  sale.  To  the  effect  claimed  for  the 
statute,  the  case  presents  three  distinct  answers :  1.  The  District 
Court  got  no  jurisdiction  over  the  vessel,  for  the  reason  that  the 
marshal's  arrest  was  utterly  void, — and  consequently  she  was 
never  brought  into  court  for  condemnation.  The  sheriff  of 
Kings  had  levied  an  attachment  upon  the  vessel  five  days  before 
the  marshal's  pretended  arrest.  The  vessel  was  subsequently 
sold  upon  the  execution  issued  in  that  action  pursuant  to  the 
levy  of  the  attachment.  Under  these  circumstances,  the  pro- 
ceedings in  the  District  Court  were  utterly  void.  (Taylor  a. 
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Caryl,  20  How.  U.  &,  583.)  2.  The  libel,  upon  its  face,  shows 
that  the  District  Court  had  no  jurisdiction  in  the  case  over  the 
vessel,  to  arrest,  condemn,  or  sell  her.  The  Federal  courts  sitting 
in  admiralty  get  no  jurisdiction  in  rem,  unless  it  appear  affirm- 
atively that  the  repairs  and  supplies  in  question  "could  be  pro- 
cured only  by  creating  a  lien  upon  the  vessel."  (Pratt  a.  Reed, 
19  lb.,  359.)  There  is  no  such  allegation  in  the  libel.  (Thomas 
a.  Osborn,  Ib.,  22.)  3.  The  pretended  sale  in  the  District 
Court  was  collusive  and  void.  After  Beers  and  his  partners 
became  owners  of  the  claim  and  decree  in  favor  of  Thursbys, — 
owning,  as  they  did,  the  vessel  under  and  in  virtue  of  the  bill 
of  sale  executed  by  the  sheriff  of  Kings  upon  the  attachment 
and  execution  sale, — the  two  interests  became  merged,  and  the 
decree  was  thereby  extinguished.  (Bank  of  Salina  a.  Abbott, 
3  Den.,  181.)  But  this  was  no  sale  at  all.  The  referee  finds 
that  Jennings  is  but  another  phase  of  Beers,  and,  consequently, 
without  any  legal  existence.  The  District  Court  could  get  no 
jurisdiction  by  virtue  of  the  statute  of  the  State  of  New  York. 
It  is  alleged  in  the  libel  that  the  vessel  "  is  a  foreign  vessel." 
This  is  the  ground  of  jurisdiction  upon  which  the  libel  is  based. 
This  places  the  case  flatly  upon  the  ground  of  Pratt  a.  Reed 
(supra).  There  was  no  jurisdiction  over  the  vessel,  for  want  of 
an  affirmative  allegation  and  proof  that  the  supplies  in  question 
"  could  have  been  procured  only  by  creating  a  lien  upon  the 
vessel."  That  is  this  case  critically.  (Maguire  a.  Card,  21 
How.  U.  £.,  248;  Allen  a.  Newbury,  /$.,  244.) 

n.  In  the  case  before  the  court,  we  are  to  intend  that  the 
referee  found  all  the  facts  against  the  defendants,  of  which 
there  is  any  evidence  contained  in  the  case,  of  a  character  suffi- 
cient to  support  the  finding  of  a  jury,  had  a  jury  so  found  such 
facts.  (Harden  a.  Palmer,  2  E.  D.  Smith,  172 ;  Johnson  a. 
Whitlock,  13  N.  Y.,  348.) 

MULLIN,  J. — In  April,  1858,  Beers  and  others  procured  an 
attachment  to  issue  against  King  Burns  in  an  action  commenced 
in  this  court  against  him,  to  recover  a  debt  alleged  to  be  due 
said  Beers  and  others;  and,  by  virtue  thereof,  the  vessel  in 
question  in  this  suit  was  seized,  and  thereafter  sold  by  virtue  of 
an  execution  issued  on  a  judgment  obtained  in  that  suit.  T^his 
sale  was  made  expressly  subject  to  all  liens  on  said  vessel, 
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including  a  lien  of  the  marshal  of  the  Southern  District  of  New 
York,  by  virtue  of  his  seizure  thereof  on  process  issued  out  of 
the  District  Court  for  such  Southern  District.  Beers  purchased 
at  the  sale  by  the  sheriff. 

I  can  perceive  no  reason  why  an  action  might  not  have  been 
maintained  by  those  having  liens  on  the  vessel,  against  Beers, 
by  virtue  of  the  liability  assumed  at  the  time  of  the  sale.  But 
no  attempt  has  been  made  to  charge  him  by  reason  of  what 
occurred  at  such  sale. 

When  the  marshal  seized  the  vessel  in  April,  1858,  she  was 
in  the  custody  of  the  sheriff  of  Kings  county  by  virtue  of  the 
levy  of  the  attachment  above  mentioned.  The  marshal  had 
the  right  to  seize  the  vessel  under  those  circumstances,  and  take 
her  from  the  sheriff.  But  she  was  not  removed,  nor  was  the 
sheriff  in  any  manner  interfered  with  by  the  marshal;  and, 
indeed,  all  opportunity  for  conflict  of  jurisdiction  was  prevented 
by  the  sale  of  the  vessel,  subject  to  the  marshal's  claim  and 
seizure,  by  the  sheriff,  with  the  consent  of  the  plaintiffs  in  the 
attachment,  the  owner  of  the  vessel,  and  of  all  those  having 
liens  on  the  vessel  then  present. 

I  am  of  the  opinion  that  the  seizure  by  the  marshal  was  reg- 
ular, provided  the  court  issuing  the  process  under  which  it  was 
made  had  jurisdiction. 

That  the  District  Court  had  admiralty  jurisdiction  cannot  be 
denied,  and  that  the  question  whether  the  vessel  in  question 
was  liable  to  the  lien  set  forth  in  the  libel  was  one  of  admiralty 
jurisdiction  is  equally  undeniable.  The  mode  of  proceeding 
adopted  was  in  accordance  with  the  practice  of  the  court,  and 
the  vessel  was  within  the  jurisdictional  limits  of  the  court. 

But  it  is  said  that  it  was  not  alleged  in  the  libel  that  the 
materials,  the  price  of  which  was  sought  to  be  charged  on  the 
vessel,  "could  only  be  procured  by  creating  a  lien  on  said 
vessel." 

I  do  not  think  that  the  omission  of  the  said  allegation,  even 
if  the  rules  of  the  court  in  force  at  the  time  of  filing  said  libel 
required  it  to  be  set  out  on  the  libel,  renders  void  the  judgment, 
so  that  another  court  is  bound  to  declare  it  a  nullity  in  a  col- 
lateral action.  The  judgment  was  valid  until  revoked. 

If  I  am  right  in  this,  and  the  judgment  is  valid,  the  sale  in 
pursuance  of  it  cut  off  all  liens  prior  thereto ;  and  as  all  of  the 
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claims,  for  which  a  recovery  was  had  before  a  referee,  accrued 
before  such  sale,  except  one  of  Kelsey  for  $149.73,  the  judg- 
ment must  be  reversed,  and  a  new  trial  ordered,  unless  plaintiffs 
will  stipulate  to  reduce  it  to  such  sum,  in  which  event  it  is 
affirmed,  with  costs  to  appellant. 

SUTHERLAND,  P.  J.,  concurred. 
CLERKE,  J.,  expressed  no  opinion. 


COMSTOCK'S  CASE. 

New  York  Superior  Court;  Special  Term,  July,  1863. 
IMPRISONED  DEBTOR. — DISCHARGE. — DISCONTIN UANCE. 

Under  2  Rev.  Stat,  81,  §  1, — which  provides  for  the  discharge  by  the  court  of  an 
imprisoned  debtor,  on  his  submitting  to  examination  as  to  any  fraudulent  prac- 
tices, and  making  an  assignment  of  his  property, — debtors  not  in  close  custody, 
but  merely  upon  the  jail  limits,  are  not  entitled  to  be  discharged. 

On  such  an  application,  a  failure  of  the  petitioner  to  attend,  or  to  have  the  pro- 
ceeding regularly  adjourned,  operates  as  a  discontinuance. 

Application,  under  the  Fourteen  Day  Act,  to  be  discharged 
from  imprisonment. 

The  petitioner,  Gilbert  B.  Comstock,  was  upon  the  limits, 
having  given  bail  when  taken  in  custody  under  an  execution 
against  the  person,  issued  upon  a  judgment  recovered  against 
him  by  Amelia  G.  Bylandt  for  $500  and  costs.  Comstock  now 
petitioned  for  his  discharge  under  2  Revr  Stat.,  31.  lie  and 
his  counsel  failed  to  appear  on  an  adjourned  day,  and  the  counsel 
for  the  creditor  took  an  order  dismissing  the  proceeding,  unless 
the  debtor  within  ten  days  pay  $10  as  costs  of  opening  the  de- 
fault. The  debtor  now  moved  to  open  the  default  on  the  ground 
that  he  had  been  prevented  from  attending  at  the  adjourned 
day  by  the  prevalence  of  a  riot  in  the  neighborhood  of  his 
house,  which  was  some  lour  miles  from  the  court-room. 
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Walter  S.  Pinckney,  for  the  petitioner. 
Horatio  F.  Averill,  opposed. 

ROBERTSON,  J. — There  are  two  questions  in  this  case.  First, 
whether  the  court  has  jurisdiction  to  grant  a  discharge  where 
the  debtor  is  at  large  on  the  limits ;  and,  secondly,  whether  the 
court  has  lost  jurisdiction  by  the  omission  to  adjourn  the  pro- 
ceedings from  the  time  noticed  for  the  application. 

In  regard  to  the  first  question,  the  term  used  in  the  statute  is 
"  imprisoned,"  and  the  discharge  is  from  "  imprisonment."  (2 
JKev.  Stat.,  31,  §  1.)  The  sixth  section  provides  that  the  court 
where  the  application  is  mad«  shall  "  order  the  applicant  to  be 
brought  before  it"  on  a  day  to  be  assigned,  and  such  other  day 
as  it  may  appoint,  "  during  the  same  term."  (11.,  32,  §  6.) 

The  sheriff  is  required  to  discharge  the  debtor  on  the  order  of 
the  court.  (lb.,  33,  §11.)  The  assignees  are  required  (/#.,  8), 
out  of  the  property  assigned,  to  pay  "  the  jail  fees  on  the  im- 
prisonment and  discharge."  In  the  same  statute,  if  a  person 
"  charged  in  execution"  has  not  applied  for  three  months  to  be 
discharged,  the  creditors  may  apply  to  compel  an  assignment. 

These  various  provisions  seem  to  point  out  a  party  in  close 
custody,  particularly  that  which  relates  to  the  direction  to  bring 
the  party  before  the  court,  and  do  not  seem  to  be  intended  to 
relieve  a  party  having  the  privilege  of  going  at  large  over  the 
whole  island  of  New  York.  For  such  cases,  the  previous  arti- 
cle, to  relieve  insolvent  debtors  from  imprisonment,  furnishes 
sufficient  relief. 

The  other  question  of  a  loss  of  jurisdiction,  I  think,  is  still 
more  clear.  Proceedings  upon  the  return  of  an  execution  un- 
satisfied are  analogous  in  regard  to  jurisdiction,  and  the  failure 
to  adjourn  the  same  regularly  in  that  case  has  been  held  to 
amount  to  a  discontinuance.  (Squire  a.  Young,  1  Bosw.,  690.) 
In  cases  like  the  present,  the  court  is  required  to  assign  the  day 
during  the  same  term  in  which  the  application  is  made,  when 
it  will  hear  the  applicant  (ubi  supra).  It  is  also  authorized  to 
adjourn  the  proceedings  to  the  next  term  on  the  application  of 
a  creditor,  and  then  all  objections  to  form  must  be  waived  (§  8), 
but  riot  beyond  that  time.  (2  Rev.  Stat.,  32,  §  7.)  These  spe- 
cific directions  are  evidently  intended*  to  deprive  the  court  of 


NEW  YORK.  235 


Foland  a.  Johnson. 


all  discretion  as  to  the  time  of  adjournment.  It  must  fix  the 
time  of  hearing  while  it  has  jurisdiction,  at  least  until  the  court 
have  ordered  an  assignment.  I  think  the  failure  to  have  a  day 
assigned  at  the  adjourned  day  discontinued  the  proceedings, 
and  I  have  no  jurisdictiqp  to  make  any  order. 

The  excuse  assigned,  also,  for  not  attending  at  the  adjourned 
day,  to  adjourn  the  case  further,  does  not  seem  to  me  sufficient. 
The  applicant  had  a  counsel,  who  could  have  as  easily  reached  the 
court-house  as  any  other  party.  A  distance  of  four  miles  even, 
which  is  more  than  the  actual  distance  of  the  residence  of  the 
party  from  the  court,  is  hardly  sufficient  to  prevent  any  one  who 
desired  it  from  getting  there,  even  without  the  usual  convey- 
ances. If  I  had  the  power,  I  do  not  think  I  ought  to  interfere. 
There  is  no  great  hardship  or  delay  in  requiring  the  party  to 
renew  his  application,  as  the  notice  required  is  but  for  fourteen 
days. 

The  motion  must  be  denied. 


FOLAND  a.  JOHNSON. 
Supreme  Court,  Third  District;  General  Term,  Dec.,  1862. 

PROFANE   CURSING  AND  SWEARING. — DKMCRRER. — PLEADING. — 
PARTIAL  DEFENCES. — FACTS  IN  MITIGATION  OF  DAMAGES. 

Under  1  Rev.  Stat  ,  674,  §§  61-63, — which  provides  that "  every  person  who  shall 
profanely  curse  or  swear  shall  forfeit  one  dollar  for  every  offence,"  and.  in  default 
of  payment,  may  be  committed  to  the  county-jail,  "for  every  offence  whereof 
he  is  convicted,  at  one  and  the  same  time,  for  not  less  than  one,  nor  more  than 
three  days," — in  case  of  a  single  conviction,  though  for  several  distinct  offences, 
imprisonment  for  more  than  three  days  cannot  be  imposed. 

Under  the  Code,  a  partial  defence  may  be  set  up  by  answer. 

Thus,  in  an  action  to  recover  damages  for  assault  and  battery  and  fake  imprison- 
ment, facts  constituting  a  justification  of  a  portion  of  the  violence  complained 
of,  or  facts  in  mitigation  of  damages,  constitute  a  sufficient  defence. 

Appeal  from  an  order  sustaining  a  demurrer  to  separate  an- 
swers of  the  defendants. 
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This  action  was  brought  by  John  H.  Poland  against  Edward 
Johnson  and  Robert  Squires,  to  recover  $500  damages  for 
assault  arid  battery  and  false  imprisonment.  The  facts  and 
pleadings  are  set  forth  in  the  opinion.  The  plaintiff  demurred 
to  the  answers  of  the  defendants  ;  thetdemurrer  was  sustained, 
and  defendants  appealed. 

George  Van  Santvoord,  for  the  appellants. 
Jacob  Holmes,  for  the  respondent. 

BY  THE  COURT.* — HOGEBOOM,  J. — The  complaint  is  in  the  or- 
dinary form  in  an  action  of  assault  and  battery  and  false  impris- 
onment, and  charges  the  defendants,  in  substance,  with  seizing 
the  plaintiff,  and  forcing  and  compelling  him  to  go  from  the 
town  of  Schodack  to  the  county-jail  in  the  city  of  Troy,  and 
then  and  there  imprisoning  and  detaining  the  plaintiff,  without 
any  reasonable  or  probable  cause,  for  the  space  of  ninety  days, 
to  his  damage  five  hundred  dollars. 

The  separate  answer  of  the  defendant  Johnson  states,  1.  That 
he  denies  every  allegation  in  the  complaint,  "  except  as  herein- 
after qualified  or  admitted."  2.  "  And,  for  a  second  and  fur- 
ther defence,"  states  that  a  complaint  in  writing  and  on  oath 
was  made  before  him,  as  a  justice  of  the  peace  of  the  county  of 
Rensselaer,  against  the  present  plaintiff,  for  profanely  swearing 
in  the  hearing  of  the  complainant  thirty  times ;  whereupon  the 
justice  caused  said  Foland  to  be  brought  before  him,  and  in- 
quired into  the  facts,  and  took  testimony,  and  found  the  plaintiff 
guilty  of  the  charge,  and  imposed  upon  him  the  fine  and  penal- 
ties of  thirty  dollars,  which  the  said  Foland  refusing  to  pay,  or 
to  give  security  therefor,  the  said  justice  did  commit  him  to  the 
common  jail  of  the  county,  and  duly  made  and  entered  a  record 
of  such  conviction  and  commitment,  which  is  the  same  assault 
and  battery  set  forth  in  the  complaint.  3. '"And,  for  a  third 
and  further  defence,"  states  that  plaintiff  is,  and  long  has  been, 
a  man  of  intemperate  habits,  and  frequently  intoxicated ;  and, 
when  so,  is  violent,  profane,  and  abusive  in  his  language  and 
conduct,  to  the  common  nuisance  and  disturbance  of  the  neigh- 
borhood. That  he  is  a  man  of  idle  and  profligate  habits,  and 
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was  so  in  liquor,  and  disturbing  the  public  peace,  at  the  com- 
mission of  the  offences  of  profane  swearing,  for  which  he  was 
tried  by  defendant  as  aforesaid  ;  that  he  believes  the  complaint 
aforesaid  was  in  good  faith,  and  the  trial,  conviction,  and  sen- 
tence aforesaid  according  to  law,  in  good  faith,  and  without 
malice  or  ill-feeling  towards  plaintiff;  and  that  the  said  plaintiff 
has  sustained  no  damage  whatever  by  said  imprisonment,  as  he 
had  no  business,  and  was  thereby  kept  from  the  use  of  intoxi- 
cating liquors.  "  All  which  facts  and  circumstances  the  said 
defendant  will  prove  in  mitigation  of  damages." 

To  this  answer  the  plaintiff'  demurred  as  follows :  "  The  plain- 
tiff demurs  to  the  answer  of  the  defendant,  Edward  S.  Johnson, 
in  the  above-entitled  action,  and  shows  the  following  ground  of 
demurrer — that  the  answer  contains  new  matter,  and  said  an- 
swer does  not  constitute  a  counter-claim  or  defence  to  the  said 
action." 

The  court,  at  special  term,  ordered  judgment  in  favor  of  the 
plaintiff  against  the  defendants,  on  the  demurrer,  with  leave  to 
answer  over  on  payment  of  costs  ;  and  from  this  order  the  de- 
fendant appeals  to  the  general  term. 

In  form,  the  answer  purports  to  contain  three  separate  de- 
fences: 1.  A  general  denial.  2.  Matter  in  justification.  3. 
Matter  in  mitigation  of  damages.  The  general  denial  is  not, 
however,  absolute  and  complete,  but  denies  every  allegation  in 
the  complaint,  except  as  in  the  answer  afterwards  qualified  or 
admitted.  The  answer,  therefore,  denies  any  assault,  battery, 
or  imprisonment,  except  such  as  was  occasioned  by  the  commit- 
ment and  imprisonment  of  the  plaintiff,  on  a  refusal  to  pay  or 
give  security  for  the  fine  imposed  on  a  conviction  for  profane 
swearing.  To  that  extent,  and  for  such  cause,  the  defendant 
admits  an  assault  and  battery  and  imprisonment,  and  alleges  it 
is  the  same  assault  and  battery  alleged  in  the  complaint.  As 
the  plaintiff,  under  such  an  issue,  would  be  at  liberty  to  prove 
a  different  assault  and  battery  from  that  set  forth  in  the  plea  of 
justification,  and  as  the  commission  of  such  different  assault  and 
battery  is  put  in  issue  by  the  answer,  I  have  had  some  doubt 
whether  the  general  denial,  or  first  branch  of  the  answer,  did 
not,  as  it  purports  to  do,  set  up  a  distinct  and  independent 
defence  from  those  contained  in  the  second  and  third  branches 
or  divisions  of  the  answer ;  and,  therefore,  whether  the  demur- 
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rer,  being  to  the  whole  answer,  must  not  fail  for  being  too 
comprehensive,  and  for  embracing  a  defence  which  is  clearly 
good. 

But,  passing  for  the  present  this  view  of  the  case,  let  us  con- 
sider whether  the  second  defence  is  sufficient  in  law  to  bar  the 
plaintiff's  action.  By  1  Rev.  Stat.,  674,  §  61,  "Every  person 
who  shall  profanely  curse  or  swear  shall  forfeit  one  dollar  for 
every  offence ;"  and,  by  section  63,  in  default  of  payment  or 
security  for  the  penalties  incurred,  the  offender  is  to  be  com- 
mitted by  warrant  to  the  common  jail  of  the  county,  "for  every 
offence,  or  for  any  number  of  offences,  whereof  he  was  convict- 
ed at  one  and  the  same  time,  for  not  less  than  one  day,  nor  more 
than  three  days."  As  there  was  in  this  case  but  a  single  con- 
viction, at  one  and  the  same  time,  though  for  thirty  different 
offences,  I  entertain  no  doubt  that  the  warrant  of  commitment 
prescribed  an  amount  of  punishment  not  warranted  by  law,  and 
that  the  excess  of  imprisonment  beyond  three  days  was  unlaw- 
ful. And,  although  the  answer  shows  that  the  justice  had  juris- 
diction, both  of  the  person  and  subject-matter,  so  far  as  to 
imprison  for  three  days,  yet  it  appears  to  me  that  the  remainder 
of  the  term  of  imprisonment  was  necessarily  unlawful,  even  if 
the  commitment  was  not  wholly  void  for  imposing  a  term  of 
punishment  forbidden  by  law.  The  answer,  therefore,  in  this 
branch  of  it,  does  not  show  a  complete  defence  or  justification 
to  the  cause  of  action  set  forth  in  the  complaint ;  and  if  the 
Code  requires  that  the  answer  shall  show  a  complete  defence,  it 
cannot  be  upheld.  If,  however,  this  branch  of  the  answer  be 
not  wholly  corrupted  by  the  introduction  of  this  vicious  matter 
into  it,  then  the  answer  sets  up  a  partial  defence,  to  wit,  a  law- 
ful imprisonment  for  three  of  the  ninety  days  during  which  the 
defendant  was  imprisoned.  And  it  then  becomes  necessary  to 
inquire  whether  the  Code  allows  a  partial  defence  to  be  set  up 
by  answer. 

Perhaps  this  is  the  same  question  presented  by  the  third  an- 
swer or  defence,  to  wit,  the  defence  of  mitigating  circumstances. 
That  is  a  defence  not  strictly  to  the  cause  of  action,  but  to  the 
amount  of  damages.  This  may,  I  think,  be  regarded  in  the 
light  of  a  partial  defence  ;  and  the  question  returns,  whether  a 
partial  defence  must  be  set  up  by  answer,  or  may  be  given  in 
evidence  under  the  general  issue,  or  on  an  assessment  of  damages 
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without  notice.  So  far  as  the  decisions  of  this  court  are  con- 
cerned, I  think  the  question  is  settled  by  repeated  adjudications, 
and  should  be  deemed  no  longer  debatable ;  and  that  a  partial 
defence,  unless  it  be  in  the  shape  of  a  counter-claim,  cannot  be 
pleaded,  but  may  and  must  be  given  in  evidence,  without  being 
incorporated  in  the  answer;  and,  therefore,  that  an  answer, 
setting  up  matter  merely  in  mitigation  of  damages,  is  not 
tolerated  by  the  Code,  and  is  the  subject  of  demurrer.  (See 
Gilbert  a.  Rounds,  14  Sow.  Pr.,  46  ;  Saltus  a.  Kip,  12  75., 
342  ;  Lane  a.  Gilbert,  9  /£.,  150 ;  Kneedler  a.  Sternbergh, 
10  /&.,  67.) 

But  I  have  great  doubt  whether  these  cases  are  not  overthrown 
by  the  decisions  of  the  Court  of  Appeals  in  Bush  a.  Prosser  (11 
N.  T.,  347),  and  McKyring  a.  Bull  (16  /&.,  297).  Especially 
by  the  latter  case.  Bush  «.  Prosser,  it  is  true,  was  an  action  of 
slander,  and  the  question  arose,  under  section  165  of  the  Code, 
whether  an  answer,  setting  up  facts  and  circumstances  in  miti- 
gation of  damages,  must,  in  order  to  make  evidence  thereof 
admissible,  necessarily  be  accompanied  with  an  answer  setting 
up  a  justification  ;  and  it  was  held  that  it  need  not  be.  But  the 
court,  in  discussing  the  form  and  effect  of  pleading  under  the 
Code,  discuss,  also,  the  question  arising  in  the  present  case 
under  sections  149  and  150  of  the  Code, — which  require  an 
answer  to  contain  "  a  statement  of  any  new  matter  constituting 
a  defence  or  counter-claim,"  and  permit  a  defendant  to  "  set 
forth  by  answer  as  many  defences  and  counter-claims  as  he  may 
have."  Judge  Allen,  at  page  352,  interprets  these  sections  as 
"  recognizing  the  right  to  set  up  facts  constituting  either  a  total 
or  partial  defence  to  the  action,"  and  the  word  defence  as  "  ap- 
plying to  matters  which  go  to  the  partial  as  well  as  the  total 
extinguishment  of  the  plaintiff's  claim,"  and  the  action  of  the 
Legislature,  as  intending  that  the  defendant  should  have  "the 
privilege  of  alleging  in  his  answer,  and  establishing  by  his 
proof,  a  partial  defence,  or  alleging  and  proving  mitigating  cir- 
cumstances" (p.  353) ;  and  he  comes  to  the  conclusion  that  "  the 
facts  (constituting  a  partial  defence  and  tending  to  mitigate 
the  damages)  may  and  should  be  pleaded." 

The  case  of  McKyring  a.  Bull  (16  jV.  Y.,  297)  is  more  direct- 
ly applicable.  It  was  an  action  brought  for  recovering  com- 
pensation for  work  and  labor,  and  the  defendant,  under  an 
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answer  containing  simply  a  general  denial,  at  the  trial  offered 
evidence :  first,  of  payment  as  a  defence  to  the  action ;  and 
second,  of  partial  payment  in  mitigation  of  damages.  Both 
were  rejected,  the  decision  of  the  trial  c'mirt  affirmed  at  general 
term,  and,  thereafter,  in  the  reported  case,  by  the  Court  of  Ap- 
peals. Judge  Selden  says,  "The  word  defence,  as  here  used 
(in  section  149),  must  include  partial  as  well  as  complete 
defences."  He  also  comes  to  the  conclusion  that  this  embraces 
matter  in  mitigation  of  damages  as  well  as  matter  of  strict 
defence  to  the  action  (p.  308)',  and  concludes  as  follows :  "  My 
conclusion,  therefore,  is,  that  section  149  should  be  so  construed 
as  to  require  the  defendant,  in  all  cases,  to  plead  any  new  mat- 
ter constituting  either  an  entire  or  partial  defence,  and  to  pro- 
hibit them  from  giving  such  matter  in  evidence  upon  the  assess- 
ment of  damages  when  not  set  up  in  the  answer.  Not  only 
payment,  therefore,  in  whole  or  in  part,  but  release,  accord  and 
satisfaction,  arbitrament,  &c.,  which  may  still,  for  aught  I  see, 
be  made  available  in  England,  in  mitigation  of  damages,  with- 
out plea,  must  here  be  pleaded." 

The  principle  of  these  decisions  is,  I  think,  applicable  to  the 
present  case ;  and  the  result  is,  that  the  order  of  the  court 
below  was  erroneous.  The  pleadings  in  the  case  of  the  separate 
answer  of  the  defendant  Squire,  and  the  demurrer,  are  substan- 
tially similar  to  those  in  the  case  of  Johnson,  and  the  same  re- 
sult necessarily  follows. 

The  order  of  the  special  term  should,  therefore,  be  reversed, 
and  judgment  given  for  the  defendants  upon  the  demurrer, 
with  leave  to  the  plaintiff  to  withdraw  the  demurrer,  and 
reply  on  payment  of  the  costs  of  the  demurrer,  and  the 
issue  thereon  and  all  subsequent  proceedings,  including  the 
costs  of  the  appeals. 


XEW  YOftK.  241 


Knickerbocker  a  Smith. 


KNICKERBACKER  a.  SMITH. 
Supreme  Court,  Third  District"  General  Term,  Dec.,  1862. 

CONFESSION  OF  JUDGMENT. — MARRIED  WOMAN. — SEPARATE  ES- 
TATE. 

The  court  is  not  bound  to  set  aside,  on  motion,  a  confession  of  judgment  by  a  mar- 
ried woman,  even  if  it  should  be  held  that,  by  the  law  in  force  at  the  time  of 
the  entry  of  the  judgment,  the  only  proper  form  of  judgment  would  have  been 
to  create  a  specific  lien  upon  the  defendant's  separate  property.  Unless  the 
equities  of  the  case  require  interference  on  her  behalf,  she  will  be  left  to  seek 
relief  by  action. 

It  seems,  that  a  judgment  entered  before  the  act  of  1860  against  a  married  woman, 
and  simply  for  a  specified  sum  of  money,  was  irregular. 

Where  the  defendant,  a  married  woman,  moved  to  set  aside  a  personal  judgment 
against  her  for  a  sum  of  money,  entered  upon  her  confession  of  judgment,  given 
by  her  as  security  for  the  payment  of  a  sum  of  money  which  she  was  borrowing 
for  the  benefit  of  her  separate  estate,  it  being  intended  by  both  plaintiff  and 
defendant  that  the  docketing  of  the  judgment  confessed  should  operate  as  a 
valid  security  upon  defendant's  real  estate  for  the  repayment  of  the  sum  bor- 
rowed.— Held,  that  the  motion  should  be  denied,  but  without  prejudice  to  an 
action  by  the  plaintiff  to  reform  his  judgment,  or  by  the  defendant  for  suitable 
relief  against  the  judgment. 

Appeal  from  an  order  denying  a  motion  to  set  aside  a  confes- 
sion of  judgment. 

The  defendants,  Edwin  Smith  and  Charlotte  A.  Smith,  con- 
fessed a  judgment  in  favor  of  Abraham  Knickerbacker,  in 
August,  1858,  for  $1,000,  and  costs.  The  present  appeal  was 
taken  by  the  defendant  Charlotte  from  an  order  of  Mr.  Justice 
Peckham,  made  in  November,  1862,  refusing  to  set  aside  this 
judgment  as  irregular  and  void  against  the  female  defendant. 
The  judgment  was  entered  on  the  written  confession  of  the  par- 
ties defendant,  authorizing  the  same  in  the  form  prescribed  by 
the  Code,  and  was  declared  to  be  "for  a  debt  justly  due  to  the 
plaintiff,  arising  upon  the  following  facts.  Said  plaintiff  on 
this  day  indorsed  a  note  made  by  said  defendants  for  the  sum 
of  $1,000,  payable  on  the  first  day  of  April  next.  This  judg- 
ment is  confessed  for  the  purpose  of  indemnifying  and  saving 
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harmless  the  said  plaintiff  by  reason  of  such  indorsement."  At 
special  term,  the  defendant  Charlotte,  upon  affidavits  stating 
that  she  was  the  wife  of  the  defendant  Edwin  (which  did  not 
appear  upon  the  judgment-papers),  and  that  the  note  above 
mentioned  was  made  and  indorsed,  and  the  confession  of  judg- 
ment given,  for  the  sole  benefit  of  said  Edwin,  and  not  for  her 
benefit,  and  that  she  had  real  estate  in  Rensselaer  county  which 
desired  to  sell  and  convey,  upon  which  the  said  judgment 
was  an  apparent  incnmbrance,  moved  to  set  aside  and  vacate 
the  judgment,  as  to  her,  as  irregular  and  void.  The  plaintiff 
opposed  the  motion  upon  affidavits  tending  to  show  that  the 
plaintiff  indorsed  the  note  for  the  benefit  of  the  defendant  Char- 
lotte, to  enable  her  to  raise  money  to  be  used  in  her  business, 
and  upon  the  security  of  the  judgment  in  question,  which  was 
taken  for  such  purpose  ;  that  the  money  was  raised  upon  the 
said  note,  and  the  plaintiff  was  compelled  to  pay,  and  did  pay 
the  same;  that  both  the  defendants  proposed  to  secure  him  by 
confessing  the  judgment  in  question,  declaring  that  said  Char- 
lotte was  the  owner  of  a  house  and  lot  in  Schaghticoke,  and  of 
a  store  of  goods  in  a  store  conducted  by  the  said  Charlotte,  and 
that  the  judgment  would  be  a  good  and  valid  lien  thereon,  and 
a  sufficient  security  to  the  plaintiff;  that,  as  a  further  security, 
the  said  Charlotte  assigned  to  plaintiff  a  policy  of  insurance  on 
the  said  goods  —  on  all  of  which  he  relied  as  his  security  for  his 
indorsement.  That  she  frequently  promised  to  pay  to  plaintiff 
the  amount  of  this  note,  and  did,  in  fact,  pay  or  allow  to  him 
about  $42.78,  paid  by  him  for  interest  on  the  note.  The  plain 
tiff's  papers  further  tended  to  show  that  the  defendant  Charlotte 
did  conduct  the  mercantile  business  in  Schaghticoke  for  a  series 
of  years,  and  owned  said  real  estate,  and  that  they  both  stated 
and  admitted  that  the  said  judgment  was  a  lien  thereon.  The 
defendant,  in  support  of  the  motion,  in  addition  to  the  judg- 
ment, used  her  own  affidavit  and  that  of  her  husband.  The 
plaintiff  opposed  the  motion  on  his  own  affidavit  and  that  of  five 
other  persons.  The  court,  at  special  term,  denied  the  defend- 
ants' motion,  with  costs,  and  the  defendant  Charlotte  thereupon 
appealed  to  the  general  term. 

Oliver  P.  JSuel,  for  the  appellant. 
Charles  E.  Ingalls,  for  the  respondent. 
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BY  THE  COUKT.* — HOGEBOOM,  J. — The  judgment  sought  to  be 
set  aside  is  not,  on  its  face,  in  any  respect  irregular,  nor  is  it 
claimed  to  be  so.  There  is  nothing  in  the  papers  on  which  the 
judgment  is  entered  to  show  that  Charlotte  A.  Smith  was  a 
married  woman,  nor  does  the  fact  that  she  was  so  at  the  time 
of  the  confession  of  the  judgment  distinctly  appear  by  the 
moving  papers.  t 

She  now  moves  to  set  aside  this  judgment  on  two  grounds. 
1.  Upon  the  ground  that,  at  the  time  of  entering  the  judgment 
and  making  confession  thereof,  she  was  a  married  woman  and 
the  wife  of  her  co-defendant  Edwin  Smith.  2.  Upon  the  ground 
that  the  consideration  of  the  judgment  was  for  the  benefit  of 
the  husband  and  not  of  the  wife. 

1.  I  do  not  think  it  inevitably  follows  that  a  judgment  should  be 
set  aside  on  motion  of  the  female  defendant,  because  she  was  a 
married  woman  at  the  time  of  the  entry  thereof. 

(1.)  Perhaps  this  judgment  was  too  broad  in  being  entered  as 
a  personal  judgment  against  the  wife,  and  thereby  making  it  not 
only  a  lien  on  all  her  real  estate,  but  authorizing  an  execution 
against  her  personal  property.  (Yale  a.  Dederer,  22  N.  Y.y 
450 ;  Dickerman  a.  Abrahams,  21  Barb.,  551 ;  Owen  a.  Cawley, 
36  lb.,  52 ;  Philips  a.  Hagadora,  12  How.  Pr.,  17 ;  Britten  a. 
Wilder,  6  Hill,  242 ;  Cobine  a.  St.  John,  12  H&w.  Pr.,  333 ; 
Goodale  a.  McAdam,  14  lb.,  385 ;  Wotkyns  a.  Abrahams,  lb., 
191;  Palen  a.  Lent,  5  Bosw.,  713.)  But  the  judgment  is  not 
objected  to  specially  on  that  ground,  and  the  relief  which  the 
defendant  seeks  is  much  more  radical  and  comprehensive,  t* 
wit,  the  entire  overthrow  of  the  judgment. 

(2.)  So,  also,  it  may  be  that  the  judgment  is  defective  in  not 
being  declared  to  be  a  special  and  specific  lien  upon  real  prop- 
erty therein  particularly  described,  which  is  the  ordinary  mode 
of  declaring  and  enforcing  a  lien  or  charge  upon  the  separate 
estate  of  a  married  woman.  (Dickerman  a.  Abrahams,  21 
Barb.,  551 ;  Colviu  a.  Currier,  22  lb.,  371 ;  Simmons  a.  McEl- 
waiu,  26  lb.,  419 ;  Owen  a.  Cawley,  36  lb.,  52 ;.  S.  C.,  13  Ab- 
botts' Pr.,  13 ;  Yale  a.  Dederer,  21  Barb.,  286  ;  18  N.  Y.,  265 ; 
31  Barb.,  525  ;  22  N.  Y.,  450.)  But  I  do  not  think  such  a 
defect  is  necessarily  destructive  of  the  judgment,  or  subversive 

*  Present,  HOGEBOOM,  PKCKUAM,  and  MILLKB,  JJ. 
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of  the  lien  thereby  created,  if  intended,  in  fact  and  in  good 
faith,  to  be  a  charge  upon  such  property  as  she  then  owned  or 
was  interested  in.  The  general  lien  of  this  judgment  would 
then,  in  its  practical  effect,  be  equivalent  to  the  specific  lien 
created  by  a  detailed  description  of  the  property  itself,  accom- 
panied with  such  allegations  upon  the  face  of  the  judgment  as 
created  a  charge  upon  her  separate  estate.  And  if,  in  truth, 
the  facts  existed  at  the  time  of  entering  the  judgment,  which 
would  enable  the  plaintiif  to  assert  and  obtain  a  specific  lien  co- 
extensive with  the  general  lien  created  by  a  general  judgment, 
I  do  not  think  equity  requires  that  we  should  destroy  the  lien 
now  existing,  to  enable  a  party  to  defeat  a  lien  which  at  the 
time  she  intended  to  create,  and  without  which  she  would  never 
have  procured  the  money  which  was  the  consideration  of  the 
judgment.  For  it  is  by  no  means  impossible,  that,  as  between 
the  parties  (no  rights  of  third  persons  intervening),  the  judg- 
ment could  be  so  amended  as  to  effectuate  the  real  intentions  of 
the  parties,  and  declare  such  specific  lien,  as  the  parties  really 
designed  to  create  an  order  to  secure  the  lender  of  the  money, 
or  the  indorser  of  the  paper,  for  the  advances  or  indorsement 
he  made  upon  the  faith  of  such  a  lien. 

(3.)  I  am,  therefore,  of  opinion  that  we  are  not  imperatively 
required,  under  every  possible  state  of  facts,  to  set  aside  a  gen- 
eral judgment  against  a  married  woman  upon  her  mere  motion 
for  such  purpose.  We  must,  therefore,  address  ourselves  to  the 
facts  of  this  case,  and  see  if  equity  requires  our  interference  in 
her  behalf.  And  this  brings  us  to  the  consideration  of  the 
second  point  above  stated. 

2.  How  then,  and  under  what  circumstances,  was  this  judg- 
ment entered  ?  who  had  the  benefit  of  the  loan,  or  paper  for 
which  the  judgment  was  intended  as  a  security  ?  and  was  there, 
or  not,  an  intent  to  charge  the  separate  estate  of  the  wife. 

(1.)  The  wife  insists  that  the  proceeds  of  the  paper  indorsed 
by  the  plaintiff  were  intended  for  the  benefit  of  the  husband, 
and  that  he  actually  had  the  benefit  thereof;  while  the  plaintiff 
insists  that  they  were  intended  for  the  benefit  of  the  wife,  and 
that  she  actually  had  the  benefit  thereof;  that  they  went  into 
her  business,  a  mercantile  business,  carried  on  by  her  in  her 
name,  for  her  benefit,  for  a  series  of  years,  and  the  fruits  of  which 
she  enjoyed.  On  this  point  I  am  free  to  say  that  the  clear  pre- 
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ponderance  of  evidence  is  in  favor  of  the  plaintiff;  and  that,  so 
far  as  the  defendant's  motion  is  founded  upon  the  theory  that 
the  consideration  of  the  judgment  was  for  the  benefit  of  the 
hueband,  it  must  fail  as  being  unfounded  in  fact. 

(2.)  The  plaintiff  further  insists  that  there  was  an  intent  and 
agreement  between  the  parties  to  create  a  lien  upon  her  estate ; 
that  it  was  known  that  she  had  property  and  the  husband  had 
none ;  that  the  express  object  of  taking  the  judgment  was  to 
obtain  a  lien  upon  the  property  of  the  wife,  and  thereby  secure 
the  plaintiff  against  the  liability  he  incurred  by  his  indorsement 
of  the  defendant's  paper.  On  this  point,  also,  I  think  the  de- 
cided preponderance  of  the  evidence  is  in  favor  of  the  plaintiff. 

(3.)  It  thus  appears  that  the  defendant's  motion  is  without 
any  equity  to  support  it ;  that  she  subscribed  the  note  in  con- 
nection with  her  husband,  procured  its  indorsement  by  the 
plaintiff,  on  the  faith  of  such  indorsement  obtained  its  discount, 
received  the  proceeds  thereof,  used  them  in  her  own  business, 
and  appropriated  them  to  her  own  use ;  confessed  a  judgment 
to  the  plaintiff  to  secure  him,  regular  upon  its  face,  and  not  de- 
claring the  fact  that  she  was  a  married  woman  ;  did  so  for  the 
express  purpose  of  protecting  him  from  liability,  and  giving  him 
a  lien  upon  her  property ;  that  he  subsequently  was  obliged  to 
pay,  and  did  pay,  the  note  himself ;  that  if  his  present  lien  is 
destroyed,  he  is  without  any  security  whatever;  and  that  she 
has  waited  for  more  than  four  years  since  the  security  was  taken 
without  any  attempt  to  invalidate  the  judgment ;  and  now  seeks 
to  set  aside  the  same  upon  allegations  of  an  equity,  which,  inde- 
pendent of  the  single  fact  that  she  was  at  the  time  a  married 
woman,  turn  out  to  be  without  foundation  in  fact.  There  is 
nothing  in  all  this  which  commends  itself  to  the  equity  of  the 
court,  and  nothing  which  should  induce  the  court  to  interfere  in 
her  behalf,  unless  required  to  do  so  by  some  unbending  rule  of 
law. 

3.  The  question  remains  what  disposition  should  be  made  of 
the  case. 

(1.)  I  think  the  order  of  the  special  term,  denying  the  motion 
to  set  aside  the  judgment,  should  be  affirmed,  with  $10  costs. 

(2.)  As  the  question  of  fact,  is  the  subject  of  conflicting  evi- 
dence, and  the  defendant  may  desire  to  test  it  in  a  more  formal 
way,  and,  as  the  plaintiff  may  also  think  it  expedient  to  attempt 
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the  amendment  of  the  judgment  and  the  procurement  of  a  spe- 
cific lien  upon  the  property  of  the  defendant,  I  think  the  order 
of  affirmance  should  be  without  prejudice  to  a  suit  by  the  de- 
fendant to  set  aside  the  judgment,  and  to  a  suit  by  the  plaintiff 
to  amend  the  same,  or  to  declare  and  obtain  a  specific  charge 
or  lien  upon  the  property  of  the  female  defendant,  or  such  other 
relief  as  this  plaintiff  or  this  defendant,  in  such  suits  respective- 
ly, may  be  advised  to  seek — such  suit,  on  either  part,  to  be 
brought  within  six  months  after  written  notice  of  the  order. 


MATTICE  a.  GIFFORD. 

Supreme  Court,  Third  District  •  General  Term,  Dec.,  1862. 
INJUNCTION. — ABSENCE  OF  COMPLAINT. 

It  is  not  indispensable  to  the  validity  of  an  injunction-order,  that  a  complaint 

should  precede  or  accompany  the  injunction.* 
Requisites  of  a  complaint  to  obtain  an  injunction,  stated. 

*  In  CUSHMAN  a.  FISCHER  (New  York  Common  Pleas,  Chambers,  February,  1863),  it 
was  Held,  that,  in  an  action  in  the  New  York  Common  Pleas  against  a  non-resi- 
dent, an  attachment  granted  as  a  provisional  remedy  before  the  service  of  sum- 
mons is  regular. 

Motion  to  set  aside  an  attachment  issued  as  a  provisional  remedy. 

This  action  was  brought  by  Robert  Cushman  and  Paul  Cushman  against  Her- 
man Fischer,  to  recover  $69.80,  a  balance  of  account  for  goods  sold.  An  attach- 
ment was  issued,  as  a  provisional  remedy,  on  an  affidavit  setting  forth  the  cause 
of  action,  the  non-residence  of  the  defendant,  and  that  the  summons  and  comr 
plaint  had  been  served.  The  defendant  moved  to  set  aside  the  attachment  on  an 
affidavit  showing  that  no  summons  had  been  served  at  the  time  the  attachment 
was  issued,  but  that  the  summons  was  served  and  the  attachment  levied  simul- 
taneously. 

Frederic  U.  B.  Bryan,  for  the  motion. 

Daniel  T.  Walden,  opposed,  cited  Gould  a.  Bryan  (3  JJosw.,626  ;  overruling  Fish- 
er a.  Curtis,  2  Sundf.,  660) ;  Mills  a.  Corbett  (8  How.  Pr.,  500). 

HILTON,  J.,  denied  the  motion,  with  costs  to  abide  event. 
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To  authorize  the  issuing  of  an  injunction,  in  an  action  commenced  by  summons 
alone,  it  is  sufficient  if  it  appear  by  affidavit  that  the  complaint,  when  drawn, 
will  state  facts  sufficient  to  warrant  the  order. 

Appeal  from  an  order  denying  a  motion  to  vacate  an  injunc- 
tion. 

This  action  was  brought  by  Cordelia  Mattice  against  Aaron 
Giflbrd,  Addison  H.  Hays,  and  William  Hotchkiss.  The  facts 
are  sufficiently  stated  in  the  opinion. 

Henry  Smith,  for  the  appellants. 

Rufus  W.  Peckham,  Jr.,  for  the  respondent. 

BY  THE  COURT.* — HOOEBOOM,  J. — The  sole  question  in  this 
case  is,  whether  it  is  indispensable  to  the  validity  of  an  injunc- 
tion-order that  a  formal  complaint  in  the  action  should  precede 
or  accompany  the  injunction.  In  this  case,  a  summons  was 
served,  and  the  action  commenced  contemporaneously  with  the 
granting  or  service  of  the  injunction  ;  and  such  injunction  was 
founded  and  granted  upon  an  affidavit  in  the  action,  fully  set- 
ting forth  the  facts  and  grounds  justifying  the  same,  and  con- 
taining all  the  elements  of  a  complaint,  except  its  name  and 
merely  formal  parts.  It  contains  the  title  of  the  action,  the 
place  of  trial  therein,  the  names  of  the  parties,  the  facts  upon 
which  the  right  to  an  injunction  is  based,  the  prayer  for  the 
injunction,  and  the  allegation  that  the  plaintiff  is  about  to  com- 
mence an  action  in  this  court  against  the  defendants  for  an  in- 
junction upon  the  facts  therein  set  forth.  It  contains,  therefore, 
according  to  a  special-term  decision  in  this  district  (Morgan  a. 
Quackenbush,  22  Barb.,  72),  all  the  requisites  of  a  complaint 
according  to  the  142d  section  of  the  Code,  and  is  sufficient  to 
support  the  injunction.  It  is  supposed,  by  the  defendant-,  that 
the  terms  of  the  219th  section  of  the  Code  are  conclusive  to 
show  that  a  complaint,  in  form,  must  be  one  of  the  papers  which 
is  presented  to  the  judge  granting  the  order  of  injunction  ;  inas- 
much as  it  declares  that  "  where  it  shall  appear  by  the  complaint 
that  the  plaintiff  is  entitled  to  the  relief  demanded,"  ami  such 
relief  consists,  in  whole  or  in  part,  in  restraining  the  commission 

*  Present,  HOGKBOOM,  PECKHAM,  and  MILLKB,  JJ. 
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of  certain  acts,  a  temporary  injunction  may  be  granted  to  re- 
strain such  acts.  But  I  think  it  sufficiently  appears  by  the 
complaint  that  the  plaintiff  is  entitled  to  such  relief,  when  it 
appears  by  affidavit  what  the  allegations  in  the  complaint  are, 
or  will  be,  and  what  the  nature  of  the  cause  of  action  and  relief 
is  therein  set  forth.  The  judge  thus  obtains  knowledge  of  the 
specific  allegations  in  the  complaint,  and  that  they  are  such  as 
to  justify  an  injunction.  They  are  stated,  it  is  true,  in  advance 
of  the  service  of  the  formal  complaint,  but  the  end  and  object 
of  the  statute  is  answered,  which  is  to  know  that  the  action  is 
commenced  for  the  purpose  of  obtaining  an  injunction,  and  that 
the  case  will  show  a  prima-facie  right  to  such  relief,  and  the 
pleadings  will  involve  an  investigation  of  matters  pertaining  to 
such  an  issue.  Hence,  it  may  be  said,  that  in  effect  it  appears 
by  the  complaint  that  the  plaintiff's  complaint  justifies  the  in- 
junction-order. Nor  do  I  perceive  any  practical  injury  which 
can  result  to  the  defendants  from  such  a  construction.  If,  in 
fact,  the  complaint  actually  thereafter  served  shall  not  corre- 
spond with  the  allegations  in  the  affidavit  in  substance  and 
effect,  it  will  fail  to  show  a  right  to  the  injunction,  and  the  lat- 
ter will  be  dissolved  or  vacated  on  a  motion  for  that  purpose. 
If  the  plaintiff  is  dilatory  in  serving  his  complaint,  the  rules  and 
practice  of  the  court  furnish  ample  means  for  expediting  the 
plaintiffs  proceedings.  And  there  may  be  in  many  cases  an 
apparent  necessity,  at  all  events  a  great  convenience,  in  obtain- 
ing an  injunction,  when  the  case  is  urgent,  upon  affidavit,  with- 
out waiting  the  time  essential  to  perfect  and  verify  a  formal 
complaint.  The  practice,  therefore,  is  not  likely  to  be  attended 
with  injurious,  but  with  beneficial  results.  This  construction  is 
fortified  by  other  sections  of  the  Code.  Section  218  allows  an 
injunction.  Section  220  declares  that  "  the  injunction  maybe 
granted  at  the  time  of  commencing  the  action,  or  at  any  time 
afterwards,  before  judgment,  upon  its  appearing  satisfactorily  to 
the  court  or  judge,  by  the  affidavit  of  the  plaintiff,  or  of  any  other 
person,  that  sufficient  grounds  exist  therefor.  A  copy  of  the 
affidavit  must  be  served  with  the  injunction."  This  is  the  con- 
trolling section  on  this  subject.  The  right  to  the  injunction 
must  appear  by  affidavit,  and  then  it  may  issue.  A  copy  of 
the  affidavit  (not  necessarily  of  the  complaint)  must  be  served 
with  the  injunction.  The  plaintifl  is  not  bound  to  serve  his 
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complaint  with  the  injunction.  The  complaint  is  lor  the  inspec- 
tion of  the  judge,  that  he  may  know  that  the  injunction  is  justified 
by  the  facts  set  forth  therein.  This  is  as  well  accomplished  by 
a  positive  affidavit  of  its  contents  as  by  the  actual  exhibition  «>f 
the  paper  itself.  This,  in  substance,  has  been  done,  and  the 
ends  of  the  law  are  answered.  I  see  no  prospect  of  abuse  by 
tolerating  this  practice,  and  I  think  it  justified  by  the  spirit,  if 
not  the  strict  letter  of  the  law. 

I  am  of  the  opinion  that  the  order  of  the  special  term  should 
be  affirmed,  but,  as  the  question  is  new,  without  costs. 


ELMORE  a.  YALLETTE. 

Supreme  Court,  First  District ;  At  Chambers,  May,  1863. 
DEFECT  OF  PARTIES. — AMENDMENT  OF  SUMMONS. 

It  seems,  that  an  order,  made  on  sustaining  a  demurrer  for  defect  of  parties,  allow- 
ing an  amendment  of  the  complaint,  but  making  no  provision  for  an  amend- 
ment of  the  summons,  is  sufficient  to  require  a  defendant,  who  was  originally 
a  party,  to  answer  the  amended  complaint. 

In  such  case,  judgment  on  failure  to  answer  should  not  be  awarded  until  a  reset- 
tlement of  the  order,  so  as  to  allow  an  amendment  of  the  summons. 

Application  for  the  relief  demanded,  after  failure  to  answer. 

This  action  was  brought  by  Charles  Elmore,  as  receiver  of 
Johnson  and  other  judgment-debtors,  against  Henry  Yull. 
to  set  aside  the  transfer  to  Vallette  by  Johnson  of  $20,000  in 
bills  receivable  belonging  to  the  judgment-debtors,  transferred 
as  collateral  to  an  individual  indebtedness  of  Johnson.  The 
defendant  demurred  to  the  complaint,  specifying  among  other 
grounds  of  objection  that  there  was  a  defect  of  parties  defend- 
ant. The  demurrer  was  sustained  on  this  ground,  with  leave  to 
plaintiff  to  amend  the  complaint  on  payment  of  costs.  The 
plaintiff  amended  the  complaint  by  adding  the  iv(|iii.-ite  parties. 
The  defendant  Vallette  returned  the  complaint,  and  omitted  to 
answer.  Plaintiff  now  applied  for  judgment. 
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Henry  F.  Pultzs,  for  the  plaintiff. 

Silas  B.  Brownell,  for  the  defendant  Vallette. — I.  Parties 
defendant  can  only  be  added  by  amending  the  summons,  which 
can  only  be  done  by  order  of  court.  (Russell  a.  Spear,  5  How. 
jPr.,  142;  McCrane  a.  Moulton,  3  Sand/.,  736;  Atkinson  a. 
Clapp,  1  Wend.,  71.) 

II.  No  leave  to  add  parties  has  been  given ;  the  order  does 
not  authorize  the  addition  of  parties.  (Code,  §§  172,  173.) 

LEONARD,  J. — Yallette  demurred  among  other  things  for  de- 
fect of  parties  defendant. 

"When  that  demurrer  was  sustained,  with  leave  to  the  plain- 
tiff to  amend  his  complaint  by  adding  new  parties-defendant  on 
payment  of  costs,  the  decision  embraced  the  right  to  make  the 
amendment  effectual  in  all  the  proceedings  of  the  action. 

The  order  seems  to  be  defectively  framed  in  providing  only 
for  an  amendment  of  the  complaint. 

The  leave  was  intended  to  be  to  amend  the  whole  action  by 
adding  defendants. 

The  present  motion  is  for  judgment  for  want  of  an  answer. 
It  is  resisted  by  Yallette  because  there  has  been  no  amendment 
of  the  summons.  The  new  parties  have  been  brought  in  with- 
out an  express  order  touching  the  summons. 

Yallette  has  not  answered  this  amended  complaint,  his  attor- 
ney having  returned  it,  when  served  on  him,  for  the  reason  just 
mentioned. 

I  think  Yallette  was  bound  to  answer ;  but  the  question  is 
not  free  from  doubt. 

The  plaintiff  may  take  an  order  to  show  cause,  &c.,  by  a  short 
day,  why  the  order  on  deciding  the  demurrer  should  not  be  re- 
settled. 

The  motion  for  judgment  will  be  denied  without  costs,  and 
without  prejudice  to  the  right  to  renew  this  motion  for  judg- 
ment. 
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BRODSKY  a.  IHMS. 
.New  York  Common  Pleas;  General  Term,  Jtdy,  1863. 

ORDER  OF  ARREST. — REMOVAL  OF  DEBTOR'S  PROPERTY. — CON- 
FLICTING AFFIDAVITS. — WEIGHT  OF  EVIDENCE. — APPEAL. 

In  a  case  of  conflicting  affidavits,  on  a  motion  to  vacate  an  order  of  arrest  grant- 
ed on  the  ground  of  a  fraudulent  removal  of  defendant's  property,  the  fact  that 
the  defendant  did  not  dispute  the  claim  in  suit,  and  that,  though  of  abundant 
ability  to  pay  it,  he  was  about  to  remove  from  the  State  without  doing  RO, — 
Held,  proof  of  a  fraudulent  intent  on  his  part,  which  rendered  his  affidavit  less 
worthy  of  credit  than  that  of  the  plaintiff. 

The  principte  that  the  finding  of  fact  of  an  inferior  tribunal  is  not  to  be  reversed 
by  the  appellate  court,  merely  as  against  the  weight  of  evidence,  has  no  appli- 
cation to  appeals  to  the  general  term  from  orders  made,  in  the  progress  of  the 
action,  upon  affidavits.  (Per  DALY,  F.  J.,  dissenting  as  to  the  result.) 

Appeal  from  an  order  denying  a  motion  to  vacate  an  order  of 
arrest. 

This  action  was  brought  by  John  Brodsky  against  Anton 
Ihms.  The  nature  of  the  action,  and  facts  which  appeared 
upon  the  motion,  are  fully  stated  in  the  opinion  of  the  court. 

John  J.  Freedman,  for  the  appellant. — I.  The  order  of 
arrest  in  this  action  was  granted  under  subdivision  5  of  sec- 
tion 179.  This  subdivision  makes  no  provision  for  the  arrest  of 
a  defendant  who  is  about  to  leave  the  State  himself,  with  intent 
to  defraud  his  creditors.  In  such  case,  the  remedy  is  by  attach- 
ment, under  section  229  of  the  Code,  or  under  the  statute 
relating  to  absconding  debtors. 

II.  The  action  being  on  contract,  the  burden  of  proving  the 
facts  constituting  the  cause  of  arrest,  which  are  extrinsic  and 
-wholly  unconnected  with  the  facts  constituting  the  plaintiffs 
cause  of  action,  is  upon  the  plaintiff.  If  he  does  not  make  out 
a  satisfactory  cause,  the  defendant  should  be  discharged.  (Re- 
public of  Mexico  a.  Arrangois,  11  How.  /V..  10  ;  lleruumlez  a. 
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Carnobeli,  10  Ib.,  449 ;  and  4  Duer,  644 ;  Barren  a.  Sandford. 
6  Abbotts'  Pr.,  320,  note.) 

III.  All  facts  constituting  the  cause  of  arrest  being  positively 
denied,  and  upon  the  whole  evidence  remaining  in  doubt,  the 
defendant  is  entitled  to  his  discharge.     (Republic  of  Mexico  ~<z. 
Arrangois,  5  Duer,  634,  641.) 

IV.  Even  if  this  was  an  action  for  damages  under  subdivision 
1  of  section  179,  the  evidence  would  show  the  defendant  to  be 
still  a  resident  of  New  York,  because,  1,  the  defendant  has  not 
finally  decided  to  stay  in  Alexandria  (Burrows  a.  Miller,  4 
How.  Pr.,  349) ;  2,  he  swears  that  he  still  considers  himself  a 
resident  of  New  York,  and,  after  the  war,  intends  to  reside  in 
New  York  again  exclusively ;  and  because  residence  depends 
upon  the  intention  of  a  party.     (Yischer  a.  Vischer,  12  Jfapfc, 
640  ;  De  Bonneval  a.  De  Bonneval,  1  Curteis,  856.)     Neither 
the  fact  of  residence  without  the  intention  of  remaining,  nor  the 
intention  to  reside  without  the  fact,  will  suffice  to  give  a  resi- 
dence.    (Chaine  a.  Wilson,  8  Abbott.?  Pr.,  106  ;  1  Bosw.,  685. 
See,  also,  17  Jur.,  511 ;  affirmed  in  9  Moore  P.  C.  C.,  335 ;  7 
Clark  &  Fin.,  877 ;  3  Curteis,  448 ;  1  Ib.,  856.)     3.  The  bur- 
den of  proof  is  upon  the  party  who  desires  to  show  a  change  of 
residence   or  domicil  (Maxwell    a.   McClure,   24  Jur.,    409 ; 
Chaine  a.  "Wilson,  8  Abbotts'  TV.,.  106);  arid  the  plaintiff  has 
failed  to  show  that  the  defendant  acquired  another  residence 
both  in  fact  and  intention.     (Chaine  a.  "Wilson,  8  Abbotts'  Pr., 
106 ;  I  Bosw.,  685  ;  Burrows  a.  Miller,  4  How.  Pr.,  319.     See, 
also,  7. Clark  &  Fin.,  877;  3  Curteis,  488;  1  Ib.,  856;  5  Ves., 
787  ;  24  Jur.,  409.) 

Y.  There  is  no  evidence  whatever  that  the  defendant  has  re- 
moved or  disposed  of  his  property,  or  is  about,  to  do  so,  with 
intent  to  defraud  his  creditors.  Constructive  fraud,  not  involv- 
ing moral  guilt,  cannot  be  made  a  basis  for  arrest.  (Birchell  a. 
Strauss,  8  Abbotts*  Pr.,  57  ;  and  28  Barb.,  293 ;  Spies  a.  Joel, 
1  Duer,  669  ;  Claflin  a.  Frank,  8  Abbotts'  Pr.,  412.)  The  intent 
is  the  main  point  to  be  considered  ;  and  a  removal  or  disposal 
of  property  in  a  mode  which  the  law  declares  fraudulent,  may, 
nevertheless,  be  innocent  in  fact,  and  when  that  is  shown  the 
defendant  cannot  be  held  under  arrest.  (Krauth  a.  Vial,  10 
Abbotts'*  Pr.,  139 ;  Birchell  a.  Strauss,  8  Ib.,  57 ;  Spies  a.  Joel, 
1  Duer,  669;  Claflin  a.  Frank,  8  Abbotts1  Pr.,  412;  Isaacs  a. 
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Gorham,  I  Hilt.,  481.)  The  allegation  that  the  defendant  lias 
removed  or  disposed  of  his  property,  with  intent  to  defraud  his 
creditors,  is  not  enough.  Facts  must  be  stated  from  which  this 
conclusion  may  be  drawn.  (Frost  a.  Williard,  9  Barb.,  440 ; 
Pindar  a.  Black,  4  How.  Pr.,  95.)  Secrecy  is  an  essential  ele- 
ment of  a  fraudulent  removal  or  disposition  of  property. 
(Anonymous,  2  Code  It.,  51 ;  Krauth  a.  Vial,  10  Abbotts'  Pr., 
139.) 

VI.  The  ability  of  the  defendant  to  pay  the  debt  in  future  is 
no  ground  of  arrest,  and  furnishes  no  evidence  of  fraud.  He  is 
not  bound  to  pay  the  debt  until  established  by  judgment. 
(Vredenburgh  a.  Hendricks,  17  Barb.,  179.) 

David  Hetz,  for  the  respondent. — I.  Appeals  from  orders, 
denying  motions  to  vacate  orders  of  arrest  after  the  party  is  out 
on  bail,  are  not  to  be  encouraged.  In  case  of  such  an  appeal, 
the  order  should  be  affirmed,  unless  the  appellant  can  affirma- 
tively show  that  facts  necessary  to  sustain  the  order  were  not 
established.  (Moers  a.  Martens,  8  Abbotts'  Pr.,  257 ;  Moers  a. 
Morro,  17  How.  Pr.,  280.) 

II.  Where  it  is  charged  that  the  defendant  is  about  to  dis- 
pose of  his  property,  with  intent  to  defraud  his  creditors,  the 
judge  must  have  evidence  tending  to  convict  the  defendant  of 
such  charge  before  granting  the  order.     The  weight  of  such 
evidence  is  in  the  discretion  of  the  judge,  and  his  decision  is 
conclusive.     (Courter  a.  McNamara,  9  How.  Pr.,  255.) 

III.  Defendant,  in  his  affidavit,  admits  the  plaintiff's  claim, 
admits  the  disposition  and  removal  of  his  property  out  of  the 
State,  and  says  that  he  has  got  over  four  thousand  dollars'  worth 
of  property,  and  is  able  to  pay  his  debts.     Why  don't  he  pay  ? 

IV.  Defendant's  denials  of  the  facts  alleged  in  plaintiff's  affi- 
davits, on  which  the  order  of  arrest  was  granted,  are  no  positive 
or  direct  denials  of  the  allegation  of  plaintiff,  and  are  no  denials 
at  all,  but  negative  pregnants,  and  cannot  be  taken  in  as  proper 
evidence  on  the  motion.     He  only  says,  "  He  says  that  he 
denies,"  and  he  don't  deny  at   all.     (Arthur   a.  Brooks,  14 
Barb.,  535 ;  Blake  a.  Eldred,  18  How.  Pr.,  240.) 

HILTON,  J. — The  plaintiff  claims  to  recover  in  this  action 
about  $90,  due  from  the  defendant,  mostly  from  October,  1860, 
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for  cooperage  work,  and  materials  furnished.  On  an  affidavit, 
showing  that  defendant  was  about  removing  his  property  from 
this  State  to  Alexandria,  Virginia,  with  intent  to  defraud  his 
creditors,  an  order  of  arrest  was  granted,  which  the  defendant, 
on  motion,  sought  to  have  vacated.  It  then  appeared,  how- 
ever, that  in  addition  to  the  conceded  fact  that  the  defendant 
had  closed  up  his  business  in  the  city  and  opened  a  store  in 
Alexandria,  that  he  had  a  stock  of  goods  on  hand  amounting  to 
$4,000,  and  only  owed  about  $1,200,  of  which  $900  had  yet  to 
mature  ;  also,  that  his  wife  had  taken  up  her  abode  in  Alexan- 
dria for  the  purpose  of  attending  to  the  business  there  during 
his  absence.  To  these  statements,  he  added  a  denial  of  all  the 
allegations  in  the  affidavit  on  which  the  order  of  arrest  was 
granted,  but  did  not  dispute  his  indebtedness  on  the  claim  in 
suit,  but  averred  his  intention  to  pay  it. 

The  case,  then,  upon  the  affidavit,  presented  itself  thus :  a 
creditor,  to  whom  a  small  claim  for  labor  and  materials  had  long 
been  due,  made  oath  sufficient  to  justify  the  granting  of  an 
order  for  the  arrest  of  his  debtor,  upon  the  ground  that  he  was 
about  removing  his  property  from  this  State,  with  intent  to 
defraud  his  creditors.  On  the  motion  to  vacate  this  order,  a 
denial  under  oath  was  made  by  the  debtor  of  all  the  allegations 
upon  which  the  order  was  granted ;  but  a  material  fact  then 
appeared,  which  exhibited  the  character  of  the  party  making 
the  denial,  and  was  entitled  to  be  considered  by  the  judge 
hearing  the  motion  as  a  circumstance  sufficient  in  itself  to  war- 
rant a  disbelief  of  the  affidavit  of  the  debtor,  so  far  as  it  con- 
flicted with  the  positively  sworn  statements  of  the  creditor. 
That  fact  was  that  the  debtor,  with  $4,000  of  personal  property 
in  his  possession,  was  departing  from  this  State,  refusing  to  pay 
an  honest  debt  of  less  than  $100,  and  unwilling  to  apply  any 
portion  of  this  large  amount  of  property  to  the  liquidation  of  so 
small  a  demand. 

I  think  a  debtor  evincing  such  a  disposition  is  not  entitled  to 
any  particular  consideration  at  the  hands  of  a  court  of  justice, 
much  less  should  his  averments  be  regarded  as  of  equal  weight 
with  that  of  a  pursuing  creditor,  the  honesty  of  whose  claim 
stands  undisputed. 

The  order  should  be  affirmed. 
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BRADY,  J.,  concurred. 

DALY,  F.  J. — As  the  action  was  upon  contract,  the  defendant 
could  be  arrested  only  for  fraud  in  contracting  the  debt,  or 
upon  the  ground  that  he  had  removed  OP  disposed  of  his  prop- 
erty, or  was  about  to  do  so,  with  intent  to  defraud  his  creditors. 
There  is  no  evidence  of  any  fraud  in  contracting  the  debt ;  but 
what  is  relied  upon  as  maintaining  his  arrest  is  a  statement  on 
his  part  that  he  meant  to  continue  his  business  in  Alexandria, 
Va.,  until  the  close  of  the  war,  when  he  i»tended  to  go  with  his 
family  to  Germany,  to  remain  there,  and  not  to  return  to  the 
city  of  New  York.  That  he  sold  his  entire  stock  of  goods  and 
all  his  property  in  this  city,  and  received  the  proceeds ;  that  it 
was  his  intention  to  go  in  a  few  days  after  to  Alexandria,  and 
that  he  told  the  plaintiff  that  he  intended  to  buy  more  goods  in 
the  city,  and  not  to  pay  for  them. 

The  defendant  denies  every  thing  in  the  plaintiffs  affidavit, 
except  the  fact  that  he  meant  to  go  to  Alexandria,  where  he 
has  a  place  of  business,  and  the  fact  that  he  sold  a  lot  of  wines 
and  vinegar  at  auction  in  the  city,  from  which  sale  he  realized 
about  $500,  the  whole  of  which  he  applied  in  payment  of  these 
debts  which  he  specifies.  Two  of  the  creditors  named  make 
affidavits  of  the  payment  made  to  them,  and  the  other  creditor's 
affidavit,  the  defendant  testifies,  could  not  be  obtained  in  conse- 
quence of  his  absence.  The  defendant  further  testifies  that  he 
is  not,  as  alleged  in  the  plaintiff's  affidavit,  greatly  embarrassed 
in  his  pecuniary  circumstances ;  that  his  debts  amount  to  the 
sum  of  $1,150.  $250  of  which  was  due,  and  $900  of  which  was 
to  become  due  in  four  months  from  the  time  of  making  his  affi- 
davit, and  that  his  stock  of  goods  was  worth  over  $4,000. 

Upon  this  state  of  facts  I  do  not  see  how  the  order  of  arrest 
can  be  sustained.  Where  the  arrest  is  founded  upon  extrinsic 
facts,  wholly  unconnected  with  the  cause  of  action,  the  defend- 
ant's denial  of  the  facts  is  as  good  as  the  plaintiffs  assertion  of 
them.  (Republic  of  Mexico  a.  Arrangois,  5  Duer,  634,  641, 
642 ;  Geller  a.  Seixas,  4  Allotts1  Pr.,  103.)  What  is  positively 
alleged  in  the  plaintiffs  affidavit  is  as  positively  denied  in  the 
affidavit  of  the  defendant ;  and,  there  being  no  other  evidence, 
the  statement  of  the  one  is  no  weightier  than  that  of  the  other. 
Where  such  is  the  case,  there  is  no  discretion  to  be  exercised. 
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If  the  plaintiff  can  furnish  nothing  in  addition  to  his  own  state- 
ment, his  affidavit  is  no  stronger  than  that  of  the  defendant. 
The  one  neutralizes  the  othey,  and  the  defendant  must  be  dis- 
charged. 

In  Courier  a.  MclS~amara  (9  How.  Pr.,  258),  Justice  Harris 
declared  that  where  a  judge  makes  an  order  for  the  arrest  of  a 
defendant,  it  is  for  him  to  judge  of  the  weight  and  conclusive- 
ness  of  the  evidence ;  that  his  decision,  like  that  of  a  jury,  upon 
the  weight  of  evidence,  is  conclusive ;  and  that  no  other  judge, 
though  he  differ  from  iiim,  has  the  legal  right  to  pronounce  the 
order  void.  I  doubt  if  the  rule  as  to  the  conclusiveness  of  the 
finding  of  a  jury  upon  conflicting  evidence  has  any  application 
to  a  motion,  where  the  evidence  is  not,  as  in  the  case  of  a  jury, 
given  orally,  but  is  presented  in  the  form  of  an  affidavit.  An 
appellate  tribunal,  in  my  judgment,  is  just  as  competent  to  pass 
upon  a  question  presented  upon  affidavits  as  the  judge  who  first 
heard  the  motion.  All  that  he  had  before  him  they  had  before 
them,  and  are,  therefore,  as  fully  possessed  of  the  case  as  he 
could  have  been.  But  where  a  cause  is  tried  in  court  upon 
oral  testimony  it  is  very  different.  The  witnesses  are  examined 
and  cross-examined  in  the  view  and  hearing  of  the  jury,  who 
are,  consequently,  better  able  to  pass  upon  the  question  of  their 
credibility,  where  the  evidence  is  conflicting,  than  an  appellate 
tribunal  could  possibly  be.  This  reason,  however,  does  not 
apply  where  the  question  arises  upon  affidavits,  which  one  judge 
may  pass  upon  as  intelligibly  as  another.  In  the  present  case, 
no  such  question  as  the  weight  of  evidence  is  presented.  The 
evidence  is  exactly  balanced.  The  intrinsic  character  of  con- 
flicting affidavits,  when  taken  together,  might,  in  certain  cases, 
be  such  as  to  entitle  one  to  outweigh  the  other  in  the  scale  of 
presumptive  probability,  but  not  in  this  case,  as  one  party  par- 
ticularly denies  every  material  fact  which  the  other  party  states. 
For  these  reasons,  I  think  the  order  appealed  from  should  be 
reversed. 

Order  affirmed. 
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HARRIS  a.  MEAD. 

New  York  Common  Pleas;  General  Term,  July,  1863. 
APPEALABLE  ORDERS. — REFERENCE. — LONG  ACCOUNT. 
Instance  of  an  action  upon  an  account  which  is  not  referable, 
Appeal  from  an  order  of  reference. 

This  action  was  brought  by  William  Harris  against  States  M. 
Mead,  John  Beal,  and  others,  to  recover  for  $150.13,  for  work, 
labor,  and  materials.  The  items  set  forth  in  plaintiffs  bill  of 
particulars  were  of  one  date,  and  as  follows : 

"  To  plumbing  work  in  store  No.  30  Pearl  St.,  as 

per  contract,        .        .        .        .        .        .  $80.00 

Marble  top  to  wash  basin,  extra,          .        .        10.00 

Extra  Work. 

If  stop  and  waste-cock  in  cellar,*  .  .  .  1.75 
8  Ibs.  pipe  and  4  Ibs.  solder,  .  .  .  2.00 
|  day  plumber  and  helper,  .  .  ,  .1.88 
Grinding  in  basin-cock,  ....  .50 

Putting  in  gas-pipe,  setting  two  meters  and  4 

two-light  slide  pendants,  as  per  contract,      .     5-i.OO 

$150.13." 

When  the  case  was  called  for  trial,  the  court  ordered  a  refer- 
ence. The  plaintiff  appealed. 

benjamin  C.  Thayer,  for  the  appellant. — I.  The  court  must 
be  enabled  to  see  from  the  pleadings,  and  other  papers  of  the 
parties,  that  the  trial  of  the  cause  must  necessarily  involve  the 
examination  of  a  long  account,  on  either  side,  before  they  will 
compel  a  reference.  (Keeler  a.  Poughkeepsie  Plank-road 
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Co.,  10  How.  Pr.,  11;  Sharp  a.  Mayor,  &c.,  of  K  Y.,  18 
Ib.,  213.) 

II.  Four  items  are  not  enough  to  justify  a  reference.  (Par- 
ker a.  Snell,  10  Wend.,  577.)  There  are  but  two  items  em- 
braced in  the  plaintiff's  bill  of  particulars  in  this  action. 
(Swift  a.  Wells,  2  How.  Pr.,  79;  Miller  a.  Hooker,  Ib., 
171.) 

HI.  Where  the  judge  at  the  trial  orders  a  reference,  this 
court  may  review  his  decision,  and  revoke  the  order.  (Van 
Reusselaer  a.  Jewett,  6  Hill,  373 ;  Thomas  a.  Reab,  6  Wend., 
503 ;  25  Ib.,  687.)  On  question  of  right  to  appeal,  see  13  Ab- 
lotts1  Pr.,  124. 

IY.  Compulsory  references  should  be  rigorously  confined  to 
cases  invoking  the  examination  of  a  bona-fide  account  in  an  ac- 
tion of  contract,  and  should  be  literally  and  truly  a  long  account. 
The  constitutional  provision  of  the  right  of  trial  by  jury  cannot 
be  too  faithfully  preserved,  and  any  legislative  provision  tam- 
pering with  it  should,  at  least,  be  very  strictly  construed.  (18 
How.  Pr.,  213.) 

John  C.  T.  Smidb,  for  the  respondents. — I.  The  complaint  is 
for  work,  labor,  and  services,  and  for  materials  furnished.  It 
will  be  seen,  on  examination  of  the  plaintiff's  bill  of  particulars, 
that  the  first  and  the  last  item  necessarily  involve  many  small 
items  connected  with  the*  several  contracts.  The  number  of 
these  items  cannot  be  discovered  from  the  papers.  It  is  fair  to 
assume,  however,  that  in  a  motion  of  the  kind,  made  when  a 
case  comes  on  for  trial  in  its  regular  order  upon  the  calendar, 
that  the  court  could  ascertain  from  the  statement  of  counsel 
more  facts  pertinent  to  those  items  than  the  pleadings  show, 
and  that  it  acted  upon  such  knowledge,  as  well  as  the  facts 
shown  by  the  papers. 

II.  The  court,  did,  in  fact,  make  its  decision  as  well  upon  the 
facts  ascertained  from  counsel  as  the  papers  in  the  case. 

DALY,  F.  J. — There  were  but  seven  items  in  this  case,  under 
one  date.  Substantially,  there  were  but  two:  putting  in  gas- 
pipes  per  contract,  $54 ;  plumbing  work  by  contract,  $80.  The 
remainder  were  a  few  items  of  extras  added  to  the  plumbing 
work;  and,  with  one  exception,  a  marble  top  to  wash-baain, 
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$10,  they  were  trifling  in  amount.  Within  the  decisions,  this 
was  not  a  case  for  a  reference.  \Smith  a.  Brown,  3  How.  /'/., 
9 ;  Swift  a.  Wells,  2  2b.,  79 ;  Miller  a.  Hooker,  lb.,  171 ;  Par- 
ker  a.  Snell,  10  Wend.,  577 ;  Van  Rensselaer  a.  Jewett,  6  //>//. 
373.) 

HILTON  and  BBADY,  JJ.,  concurred. 
Order  reversed. 


WASHBURNE  a.  LANGLEY. 
Supreme  Court^  Second  District ;  General  Term,  May,  1863. 

SECURITY  FOR  COSTS. — EX-PARTE  STAY  OF  PROCEEDINGS. — JUSTI- 
FICATION OF  SURETIES. — EFFECT  OF  CODE  IN  REPEALING  INCON- 
SISTENT STATUTES. 

The  provisions  of  the  Revised  Statutes  (2  Rev.  Slat.,  620),  respecting  security  for 
costs,  are  not  repealed  by  the  Code  of  Procedure. 

The  power  given  by  those  provisions  to  a  judge  out  of  court  to  order  security,  and 
to  stay  proceedings  until  it  is  filed,  is  not  taken  away  by  section  401,  subdi- 
vision 6,  of  the  Code, — which  forbids  a  judge  out  of  court  to  stay  proceedings 
for  more  than  twenty  days,  except  upon  notice  to  the  adverse  party.* 

*  In  SISSON  a.  LAWRKNCB  (Supreme  Ct.,  Seventh  District;  Special  Term,  December, 
18G2),  it  was  Held,  that  an  order  extending  the  time  to  answer  is  not  an  order 
staying  proceedings,  within  the  meaning  of  section  401.  subdivision  6,  of  the  Code, 
—  which  forbids  stays  of  proceedings  to  be  granted  exparte  for  longer  than  twenty 
days, — since  an  order  extending  the  time  to  do  any  specific  act  has  only  incident- 
ally and  partially  the  effect  to  stay  the  proceedings  of  the  adverse  party.  Hence, 
an  order,  extending  the  time  to  answer  for  thirty  days,  may  be  made  out  of  court, 
— e.  g.,  by  a  county  judge, — and  without  notice. 

The  cause  came  before  the  court  on  a  motion  to  set  aside  the  judgment  as  ir- 
regularly entered.  The  grounds  of  the  motion  appear  in  the  opinion  of  the  court. 

JAMES  C.  SMITH,  J.— I  think  that  the  order  of  the  county  judge,  extending  the 
time  to  answer  thirty  days,  although  marie  ex  parte,  was  valid  ;  and  that  the  judg- 
ment, which  the  plaintiff  took  by  default  for  want  of  an  answer,  after  he  had  been 
duly  served  with  the  order,  and  before  the  time  granted  thereby  had  expired,  is 
for  that  reason  irregular,  and  should  Im  set  aside.  The  county  judge  had  power 
to  make  the  order,  under  section  405  of  the  Code  of  Procedure. 
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By  the  Revised  Statutes,  the  justification  of  sureties,  in  a  bond  of  security  for 
costs,  is  unnecessary,  unless  they  are  excepted  to. 

The  defendant  has  twenty  days  in  which  to  decide  whether  he  will  except,  or  not, 
to  sureties  in  a  bond  of  security  for  costs  ;  and  if  he  does  except,  they  must  jus- 
tify thereafter.  Justification  before  exception  does  not  dispense  with  this. 

It  is  claimed,  however,  by  the  plaintiff,  that  the  order  had  the  effect  to  stay  his 
proceedings,  and  that  it  is,  therefore,  within  section  401,  subdivision  6,  of  the 
Code, — which  provides  that  no  order  to  stay  proceedings  for  a  longer  time  than 
twenty  days  shall  be  granted  by  a  judge  out  of  court,  except  upon  previous  notice 
to  the  adverse  party. 

But  this  position  seems  to  me  untenable.  An  order  extending  the  time  to  an- 
swer is  not  an  order  staying  proceedings.  It  does  not  obstruct  the  plaintiffs  path, 
except  to  prevent  his  taking  steps  against  the  defendant  as  in  default  for  omitting 
to  answer.  In  all  other  respects,  he  is  at  as  full  liberty  to  proceed  as  if  the  order 
had  not  been  made.  Thus,  he  may  examine  witnesses  conditionally,  or  avail  him- 
self of  the  important  "  provisional  remedies"  prescribed  by  the  Code.  The  order 
enlarging  time  is  made  for  the  sole  purpose  of  securing  to  the  applicant  a  reason- 
able opportunity  of  doing  some  act  in  the  suit  permitted  by  the  established  prac- 
tice, and  which,  by  reason  of  some  extraordinary  circumsta&es,  he  has  not  been 
able  to  perform  within  the  usual  time  allowed  for  that  purpose.  As  all  the  facts 
and  circumstances  which  are  to  be  considered,  upon  an  application  for  an  order  of 
that  nature,  relate  exclusively  to  the  ability  of  the  applicant  to  perform  the  act 
within  the  time  prescribed  by  law  or  by  the  rules  of  court,  the  Legislature  have  not 
required  notice  to  be  given  of  the  application  ;  and  have  left  it  to  the  judge,  in 
each  case,  to  determine,  in  his  discretion,  how  far  the  time  shall  be  extended. 

But  an  order  staying  proceedings  has  reference  solely  to  the  proceedings  of  the 
applicant's  adversary.  It  is  based  upon  the  idea  that  it  would  be  unconscientious 
to  allow  him  to  proceed,  and  it  binds  him  so  that  he  cannot  stir.  The  manifest 
reasons  which  induced  the  Legislature  to  limit  the  time  during  which  an  order 
so  stringent  shall  be  effectual,  when  made  by  a  judge  out  of  court,  without  notice, 
have  no  application  to  an  order  extending  time. 

To  hold  that  the  county  judge  had  not  power  to  make  the  order  in  question, 
simply  because  it  incidentally  stayed  the  plaintiff  from  proceeding  to  judgment, 
would  be  a  virtual  repeal  of  section  405  ;  as  it  is  difficult  to  conceive  of  an  order, 
enlarging  the  time  of  one  party,  which  does  not  incidentally  delay  the  proceed- 
ings of  the  opposite  party  in  some  particular.  If  it  be  urged  that  the  discretionary 
power  given  by  section  405  is  peculiarly  liable  to  abuse,  the  obvious  answer  is, 
that  considerations  of  that  nature  should  be  addressed  to  the  Legislature,  and  not 
to  the  courts. 

The  conclusion  to  which  these  views  lead  is  supported  by  the  case  of  Wilcock 
a.  Curtis  (1  Code  R..  96) ;  but,  as  that  case  stands  alone,  so  far  as  I  have  observed, 
and  a  doubt  has  been  expressed  as  to  its  correctness  (1  Whilt.  Fr.,  356,  §  74  ;  2  lb., 
43,  §  166),  I  have  considered  the  question  on  its  merits. 

The  judgment  is  also  irregular,  for  the  reason  that  the  plaintiff  caused  the  dam- 
ages on  the  note  in  suit  to  be  assessed  by  the  clerk,  without  notice  to  the  defend- 
ants, although  they  had  given  due  notice  of  appearance,  and  the  complaint  was 
not  sworn  to.  (Code,  §  246.) 

The  judgment  and  all  subsequent  proceedings  must  be  set  aside,  with  costs  of 
this  motion,  and  the  defendants  must  be  permitted  to  answer  in  ten  days  after  the 
entry  of  the  order. 
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Appeal  from  an  order  vacating  a  judgment. 

This  was  an  action  brought  by  Dexter  Washburne  and  another 
against  Dewitt  C.  Langley  and  another.  The  defendant  Lang- 
ley  was  served  with  the  summons  and  complaint  on  September 
1st,  1862.  The  other  defendant  had  not  been  served.  In  due 
time,  Langley  appeared  by  Lucien  Birdseye,  Esq.,  as  his  attor- 
ney. On  September  23d,  1862,  Langley 's  attorney  obtained 
from  Mr.  Justice  Barnard,  out  of  court,  an  order  that  the 
plaintiffs  file  security  for  costs  within  twenty  days,  and  that  all 
plaintiffs'  proceedings  be  stayed  until  such  security  should  be 
filed,  and  the  sureties  should  justify,  if  excepted  to.  No  answer 
had  ever  been  put  in,  nor  had  the  time  to  answer  been  in  any 
way  extended.  The  order  of  Mr.  Justice  Barnard  was  served 
on  the  plaintiffs'  attorney  on  the  same  day  it  was  made.  On 
the  nineteenth  day  after  the  order  was  signed  and  served,  a  bond 
for  costs  with  one  surety  was  executed,  the  surety  made  the 
affidavit  of  justification  required  by  the  statute,  the  bond  and 
affidavit  were  filed  with  the  clerk,  and  a  copy  of  the  bond, 
affidavit,  and  notice  of  filing,  was  served  on  the  attorney  for 
Langley.  At  the  same  time  (Langley  being  in  default  for  want 
of  an  answer),  there  was  served  a  bill  of  costs  and  notice  of  ad- 
justment for  October  14th,  1862,  being  the  twenty-second  day 
after  the  order  was  signed  and  served.  This  bill  of  costs  and 
notice  of  adjustment  was  returned  the  next  day,  with  a  notice 
that  it  was  irregular,  that  all  plaintiffs'  proceedings  were  stayed 
until  the  surety  should  justify,  if  excepted  to,  that  the  statute 
allowed  twenty  days  in  which  to  except,  that  the  affidavit  of 
justification  already  made  went  for  nothing,  and  the  defendants' 
attorney  would  make  up  his  mind  within  twenty  days  whether 
he  would  accept  or  not.  The  plaintiffs'  attorney,  disregarding 
the  return  of  the  bill  of  costs,  had  the  costs  adjusted  at  the  time 
named  in  the  notice,  entered  judgment,  and  issued  execution. 
The  defendants'  attorney  moved  to  vacate  the  judgment  on  the 
ground  of  irregularity ;  and  the  special  term  of  Kings  county, 
Mr.  Justice  Brown  presiding,  vacated  the  judgment  and  set 
aside  the  execution,  with  $10  costs.  The  plaintiffs  appealed 
from  this  order  of  the  special  term. 

William  Henry  Fonnan,  for  the  appellants. — I.  The  order  of 
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Judge  Barnard  was  void  db  initio,  because  it  was  a  stay  for  an 
indefinite  time,  and  might  be  a  stay  for  sixty  days.  A  judge 
out  of  court  has  not  power  to  make  such  an  order.  1.  A  judge 
of  the  Supreme  Court,  acting  out  of  court,  is  of  limited  jurisdic- 
tion. He  can  do  what  the  Legislature  has  authorized  him  to 
do,  and  no  more.  (Bangs  a.  Selden,  13  How.  Pr.,  376.)  2. 
An  order  made  by  an  authority  of  limited  jurisdiction  must  be 
strictly  within  the  power  authorized,  and  show  that  power  on 
its  face.  3.  Section  401,  subdivision  6,  of  the  Code,  forbids  a 
judge  out  of  court  to  stay  proceedings  for  more  than  twenty 
days.  This  provision  is  mandatory.  (Lottimer  a.  Lord,  4  E. 
D.  Smith,  188.)  4.  No  order  can  be  made  by  a  judge  out  of 
court  which  will  not  cease,  by  its  own  limitation,  before,  or  at 
tke  end  of  twenty  days.  (Lottimer  a.  Lord,  4  E.  D.  Smith, 
188;  Wood  a.  Kimball,  18  How.  Pr.,  163.) 

II.  Part  3,  ch.  10,  tit.  2,  §  5,  of  the  Revised  Statutes,  so  far 
as  it  authorizes  a  judge  out  of  court  to  stay  proceedings  for 
more  than  twenty  days  without  notice,  is  repealed  by  section 
401,  subdivision  6,  of  the  Code.     The  two  are  wholly  incon- 
sistent. 

III.  If  the  order  of  Mr.  Justice  Barnard  was  not  void  ah 
initio,  it  was  at  most  a  stay  of  proceedings  for  twenty  days,  and 
no  more.     The  costs  were  not  adjusted  and  judgment  entered 
until  the  twenty-second  day  after  the  signing  and  service  of  the 
order.    (Code,  §  401,  subd.  6.) 

TV.  Such  a  stay  did  not  prevent  the  plaintiffs  serving  notice 
of  adjustment  of  the  costs  for  a  day  subsequent  to  the  twenty 
days. 

Y.  But  if  the  order  of  Mr.  Justice  Barnard  did  prevent  serv- 
ing notice  until  after  the  expiration  of  the  twenty  days,  the 
most  that  can  be  said,  is,  that  the  costs  were  adjusted  and  en- 
tered in  the  judgment  without  notice.  As  to  the  eifect  of 
inserting  costs  without  notice  the  authorities  differ.  But  the 
weight  of  authority  is,  decidedly,  that  such  a  proceeding  does 
not  affect  the  regularity  of  the  entry  of  the  judgment,  but  only 
makes  the  insertion  of  the  costs  in  the  judgment  irregular  and 
liable  to  be  vacated.  The  following  cases  hold  that  the  inser- 
tion of  the  costs  without  notice  make  the  judgment  irregular: 
Elson  a.  N.  Y.  Eq.  Ins.  Co.  (2  Code  R.,  30) ;  Bank  of  MassiUon 
a.  Dwight  (./£/,  49) ;  Goldsmith  a.  Marpe  (Ib.) ;  Doke  a.  Peek 
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(1  2b.,  54).  The  cases  on  the  other  side  are,  Richards  a.  Swet- 
zer  (lb.,  117) ;  Dix  a.  Palmer  (3  lb.,  214);  Tracey  a.  Humphrey 
(1  11.,  N.  S.,  197) ;  Potter  a.  Smith  (9  Haw.  Pr.,  262) ;  Stim- 
son  a.  Huggins  (16  Barb.,  658) ;  Hughes  a.  Mulvey  (1  SanJf., 
92) ;  Gilmartin  a.  Smith  (4  lb.,  684). 

VI.  Even  under  the  Revised  Statutes  before  the  Code,  the 
tiling  of  the  affidavit  of  justification  with  the  bond  vacated  the 
stay  of  proceedings,  because,  1.  All  that  the  defendant  could 
have  was  an  affidavit.     He  could  not  require  the  surety  to  at- 
tend and  submit  to  an  examination.    (Barnett  a.  Pardon,  10 
Wend.,  616.)     2.  The  statutes  say,  "such  justification,"  that  is 

justification  by  affidavit,  "shall  operate  to  discharge  the  stay  of 
proceedings."  (3  Rev.  Stat.,  5  ed.,  910,  §  6.) 

VII.  There  would  appear  to  be  no  reason  why  the  surety 
may  not  justify  as  well  before  exception  as  after.     Any  other 
construction  makes  the  statute  a  mere  machine  for  extending 
defendants'  time  to  answer,  twenty  days,  certainly,  and  perhaps 
sixty.     It  is  the  usual  practice  to  file  the  affidavit  with  the 
bond. 

VIII.  The  order  appealed  from  should  be  reversed,  with  costs. 

Lucien  Birdseye,  for  the  respondent. 

BY  THE  COURT.* — SCRUGHAM,  J. — The  statutory  provision  for 
obtaining  security  for  costs  from  non-resident  plaintiffs  is  not 
inconsistent  with  the  Code,  and  is,  in  substance,  applicable  to 
the  actions  thereby  provided.  Therefore,  it  is  not  repealed  by 
it.  (Code,  §  471.)f  The  power  of  the  court  or  judge  making 

*  Present,  BROWN,  P.  J.,  SCRUGHAM  and  LOTT,  JJ. 

f  The  principle  of  the  decision,  upon  this  point,  seems  to  be  that  where  exist- 
ing statutory  provisions  furnish  a  remedy  which  is  not  inconsistent  with  the  Code 
of  Procedure,  and,  in  substance,  applicable  in  actions  under  it,  the  exception  con- 
tained in  section  471  keeps  in  force  all  the  provisions  of  the  existing  statute  on 
the  subject,  no  matter  how  inconsistent  some  of  them. may  be  with  the  Code. 
That  is  to  say,  that  when  there  is  a  provision  of  the  Revised  Statutes,  the  general 
object  of  which,  and  some  of  the  sections  of  which  are  not  inconsistent,  and  are 
applicable,  other  incidental  regulations  are  retained,  although  they  may  be  incon- 
sistent. Compare,  on  this  subject,  Hammond  a.  Tillotqpn  (18  Barb  ,  832);  Mann 
a.  Provost  (3  Ante,  446) ;  St.  John  a.  Pierce  (22  Barb.,  362) ;  Wood  a.  Staniela  (8 
Code  R.,  152) ;  Traver  a.  Traver  (3  How.  Pr.,  351 ;  S.  C.,  1  Code  R..  112);  Town- 
send  a.  Townsend  (2  Safujf.,  771) ;  Bank  of  Commerce  a.  Rutland  &  Washington 
R  R.  Co.  (10  How.  Pr.,  1). 
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the  order  for  security  to  stay  the  plaintiffs'  proceedings  until 
the  securities  be  filed  and  the  sureties  justify,  if  excepted  to,  is 
derived  from  the  statute,  and  is  the  only  method  therein  pro- 
vided to  compel  the  plaintiffs  to  file  the  security  as  ordered.  It 
is  a  necessary  part  of  the  statute,  without  which  it  would  be  of 
little  effect ;  and  as  by  section  471  the  whole  provision  is  saved 
from  repeal,  section  401,  forbidding  the  granting  of  an  order 
exparte  for  a  longer  stay  than  for  twenty  days,  must  be  regard- 
ed as  inapplicable  to  such  proceedings. 

The  order  stayed  the  plaintiffs'  proceedings  until  the  sureties 
should  justify,  if  excepted  to;  and,  by  the  fifth  section  of  the 
act,  the  defendant  is  given  twenty  days,  after  the  filing  of  the 
bond  and  notice  thereof,  to  except  to  the  sufficiency  of  the 
sureties. 

He  cannot  be  deprived  of  this  statutory  right  by  justification 
before  exception.  The  time  is  given  to  him,  that  he  may  inquire 
into  the  circumstances  of  the  sureties,  and  satisfy  himself  of 
their  responsibility.  Again,  it  might  be  possible  for  sureties  to 
justify  on  the  execution  of  the  bond,  and,  from  subsequent 
insolvency  or  other  cause,  impossible  for  them  to  do  so  twenty 
days  thereafter. 

True,  the  defendants'  exception  will  not  entitle  them  to  ex- 
amine the  sureties,  or  render  it  necessary  for  them  to  justify 
otherwise  than  by  affidavit,  and  it  may  sometimes  happen  that 
a  defendant  will  postpone  excepting,  solely  for  the  purpose  of 
delaying  the  plaintiff;  but  the  non-resident  plaintiff'  may  pre- 
vent this  by  filing  his  security  at  the  commencement  of  the 
action,  and,  if  he  neglect  to  do  so,  he  cannot  justly  complain  of 
the  delay  to  which  the  omission  will  expose  him. 

The  order  should  be  affirmed,  with  costs. 
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McCOTTER  a.  McCOTTER. 
New  York  Common  Pleas;  General  Term,  July,  1863. 

PARTNERSHIP. — JUDGMENT. — INNOCENT  PURCHASER. — LATENT 

EQUITIES. 

The  purchaser  of  a  judgment  from  the  judgment-creditor,  to  nomine,  is  not  affected 
by  equities  between  the  latter  and  his  partner,  without  notice  thereof. 

Where  one  allowed  his  partner  to  bring  an  action  in  his  own  name  on  a  demand 
due  the  partnership, — Held,  that  he  could  not  impeach  the  title  of  another,  who 
had,  in  good  faith,  purchased  the  judgment  recovered,  from  the  former,  who  was 
plaintiff  on  the  record. 

Appeal  from  an  order  denying  a  motion  for  an  injunction. 

This  was  an  action  by  Douglass  McCotter  against  Alexander 
McCotter,  Alfred  E.  Beach,  and  the  Mayor,  &c.,  of  New  York, 
to  restrain  the  defendants  McCotter  and  Beach  from  receiving 
certain  money  from  the  city  of  New  York. 

The  plaintiff  averred  that  he  and  the  defendant  McCotter 
were  dealers  and  partners  in  real  estate  from  1852  to  1858,  and 
as  such  partners  purchased  certain  lands  on  Ward's  Island,  the 
title  of  which  was  taken  in  the  name  of  the  defendant  Alexan- 
der McCotter ;  the  interest  of  the  plaintiff  in  this  land,  or  con- 
tracts of  purchase,  was  reduced  to  writing,  and  stated  therein  to 
be  one-third  of  the  net  profits  that  might  accrue* from  it.  The 
agreement  provided  that  J.  Stearnes  was  to  receive  the  same, 
and  in  case  the  amount  could  not  be  agreed  upon,  the  parties 
were  to  choose  arbitrators.  Ji  Stearnes  was  dead.  The  com- 
plaint alleged  that  negotiations  were  now  pending  between  the 
city  of  New  York  and  the  defendant  McCotter,  and  that  the 
former  were  willing  to  give  the  latter  $150,000  for  the  land  in 
question,  and  he  was  willing  to  accept  it  ifche  could  not  get 
more. 

The  complaint  also  alleged  the  insolvency  of  the  defendant 
McCotter,  and  that  the  defendant  Beach  had,  or  claimed  to 
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hold,  the  interest  of  the  defendant  McCotter  for  advances  made 
to  him. 

The  defendants'  case,  as  made  out  by  their  papers,  was  this. 
The  defendant  McCotter  said  that  he  recovered,  as  plaintiff,  a 
judgment  against  the  Mayor,  &c.,  for  $141,394.22.  This  judg- 
ment was  subsequently  reversed,  and  appeal  from  such  reversal 
was  now  pending.  That  he  had  contracts  to  buy  the  lands  in 
question  of  various  parties,  the  deeds  of  which  are  held  in 
escrow  by  the  corporation  counsel.  That  he  assigned  the  judg- 
ment to  the  defendant  Beach,  stating  certain  amounts  he  had 
so  far  received.  Pie  showed  partnership  business  in  which 
plaintiff  was  indebted  to  him.  That  the  arbitration  clause  is 
the  essence  of  the  contract  set  up  by  plaintiff.  That  if  the 
judgment  had  been  paid,  the  interest  of  plaintiff  would  have 
been  trifling,  if  any  thing,  after  deducting  his  indebtedness  to 
him.  That  it  was  impossible  now  to  state  the  amount  which 
has  been  and  would  be  realized  by  him,  but  he  believed  it  could 
not  exceed  $2,500. 

The  affidavit  of  the  defendant  Beach  consisted  in  the  alle- 
gation of  his  being  the  purchaser  of  the  judgment  without 
notice. 

The  plaintiff's  motion  for  an  injunction  was  denied,  and  he 
took  the  present  appeal. 

C.  Bainbridge  Smith,  for  the  appellant. — The  defendant  Mc- 
Cotter, one  of  the  parties  against  whom  the  injunction  is  asked, 
does  not  pretend  that  he  disposed  of  the  plaintiff's  rights,  nor 
that  he  sold  to  the  defendant  Beach  all  of  his  own,  in  this  sale, 
but  alleges  it  is  impossible  to  state  the  amount  he  has  or  will 
realize.  Beadh  alleges  that  he  is  the  owner  of  the  judgment, 
without  notice  of  plaintiff's  rights.  The  judgment  was  not  like 
a  promissory  note,  and  he  took  it  subject  to  all  equities.  But  it 
is  not  the  reversed  judgment  that  the  corporation  is  about  to 
purchase,  but  the  lands,  in  the  profit  in  which  the  plaintiff  is 
paft-owner  and  partner. 

Dennis  McMafyn,  for  the  respondents. — I.  Under  the  facts, 
as  controverted  by  the  defendant  and  presented  on  this  motion, 
the  plaintiff's  case  to  the  injunction  is  overthrown.  If  the 
answer  denies  explicitly  and  positively  the  grounds  on  which 
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the  equity  of  the  bill  rests,  the  injunction  to  stay  the  remedy  at 
law  must  be  dissolved.    (Skinner  a.  White,  17  Johns.,  357.) 

II.  A  court  of  equity  should  not  interfere  to  prevent  appre- 
hended wrongs,  except  where  the  complaining  party  would 
otherwise  be  without  adequate  redress.     (Bouton  a.  City  of 
Brooklyn,  15  £arb.y  375.)     The  rule  is  not  to  allow  an  injunc- 
tion to  an  extent  not  necessary  to  the  plaintiff's  rights.     (Galla- 
tin  a.  Oriental  Bank,  16  How.  Pr.,  253.) 

III.  The  judgment   being  in  Alexander  McCotter's  name 
alone,  as  plaintiff,  against  "the  Mayor,  &c.,"  so  permitted  by 
the  sufferance  of  plaintiff,  the  defendant  Beach,  in  taking  an 
assignment  of  that  judgment  from  A.  McCotter,  had  a  right  to 
suppose  that  he  was  dealing  with  the  owner  thereof;  and  if,  in 
fact,  he  so  took  it,  without  notice  of  any  of  the  plaintiff's  rights 
or  equities,  he  is  entitled  to  be  protected  as  a  lona-ji<l>:  pur- 
chaser in  good   faith   for  a  valuable  consideration   always  is 
protected.     (Mickles  a.  Townsend,  18  N.  Y.,  575  ;  Seymour  a. 
Wilson,  19  Ib.,  417.)    The  rule,  that  an  assignee  of  a  chose  in 
action  takes  it  subject  to  the  equities,  applies  only  to  the  equi- 
ties existing  between  the  party  liable  on  the  chose  in  action 
and  the  party  claiming  by  virtue  thereof  (2  Wash.,  233  ;  1  Dow., 
50 ;  see  Murray  a.  Lylburn,  2  Johns.  Ch.,  441 ;  Ib.,  479) ;  not 
to  equities  existing  between  the  actual  contractor  on  the  face  of 
the  chose  of  action  and  a  person  who  claims  a  secret  interest 
therein.     In  this  case,  plaintiff  is  guilty  of  unpardonable  laches, 
tending  to  Beach's  injury. 

IY.  To  make  absolute  the  injunction  prayed  for  would  be 
entirely  premature.  It  is  by  no  means  certain  that  the  city  will 
compromise  the  judgment  in  question.  To  anticipate  wluit 
may  happen  seems  out  of  place ;  that,  too,  in  a  case  whore  it  is 
not  shown  that  the  party  would  otherwise  be  without  adequate 
redress.  (Bouton  a.  City  of  Brooklyn,  15  Bart.,  375.)  The 
injunction,  in  this  case,  is  no  more  nor  less  than  enjoining  an 
owner  of  a  demand  in  suit  in  another  court  of  record  from  pro- 
ceeding in  his  suit,  or  compromising  it.  Such  a  thing  was 
never  permitted.  (Grant  a.  Quick,  5  S<mdf.,  612 ;  Bennett  a. 
Le  Roy,  5  Abbotts'  Pr.,  55 ;  Smith  a.  Amltfcan  Life  Ins.  Co., 
Clarke,  307.)  Or  it  may  be  more  correctly  stated  as  an  attempt 
to  stay  the  owner  of  a  judgment  in  another  court  from  compro- 
mising it.  (Chappell  a.  Potter,  11  lino.  Pr.,  365.) 
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Y.  To  stay  proceedings  on  the  defendant  McCotter's  judg- 
ment, now  owned  by  Beach,  the  plaintiff'  in  this  suit  must  give 
the  bond  required  by  2  Rev.  Stat.,  189,  §§  140-150.  (Cook  a. 
Dickerson,  2  Sandf.,  691 ;  Watt  a.  Rogers,  2  Abbotts'  Pr.,  261.) 

YI.  The  injunction  should  be  denied,  unless  it  appears  that 
the  property  is  in  danger  of  being  lost,  or  materially  injured  or 
impaired,  before  the  full  investigation  and  final  determination 
of  the  case.  (Hamilton  a.  Accessory  Transit  Co.,  3  Abbotts' 
Pr.,  255.) 

YII.  Treating  the  partnership  as  existing  at  the  time  of  the 
recovery  of  the  judgment,  the  elder  McCotter  had  a  right  to 
sell  partnership  property,  and  apply  the  proceeds  of  sale  for 
partnership  purposes.  (See  Mabbett  a.  White,  12  N.  T".,  442.) 

BY  THE  COURT. — BRADY,  J. — The  interest  of  the  plaintiif  in  the 
profits  arising  from  the  sale  of  the  land,  mentioned  in  the  com- 
plaint, to  the  Corporation,  was  merged  in  the  judgment  recovered 
by  his  father  and  partner.  A.  McCotter.  The  plaintiff,  though 
interested  in  the  transaction  as  a  partner  of  Alexander,  permit- 
ted the  negotiations  for  a  purchase  and  sale  to  be  conducted  in 
the  name  of  the  latter ;  and  when  the  defendants,  the  Corpo- 
ration of  New  York,  declined  to  take  the  land,  also  permitted 
the  defendant  Alexander,  his  partner,  to  bring  an  action  in  his, 
Alexander's,  name  for  a  specific  performance,  and  to  recover 
a  judgment  in  his  name.  The  plaintiff  acquiesced  in  these 
various  incidents,  all  of  which  were  calculated  to  convey,  and 
must  have  established,  the  belief  that  Alexander  was  the  sole 
party  in  interest.  Under  such  a  belief,  the  defendant  Beach 
purchased  the  judgment,  and  as  an  innocent  purchaser  he  must 
be  protected.  This  is  an  answer  to  the  plaintiffs  motion,  with- 
out reference  to  many  other  circumstances,  which  show  that 
this  is  not  a  case  in  which  the  injunction  should  be  continued, 
even  were  there  reason  to  believe  that  the  defendant  Beach 
knew  of  the  plaintiff's  claim  when  he  purchased  the  judgment. 
In  the  view  I  take  of  this  case,  already  expressed,  it  is  not 
necessary,  however,  to  array  these  circumstances.  It  is  enough 
that  a  latent  claim  ^p  urged  against  a  purchaser  in  good  faith, 
without  notice.  If  the  Corporation  had  equities  against  the 
judgment,  they  could  be  urged  against  the  defendant  Beach, 
and  they  seem  to  have  been  by  the  appeal  to  the  Court 
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of  Appeals.     It  is  idle  to  say  that  the  purchase  of  a  judgment 
from  the  judgment-creditor,  eo  nomine,  is  affected  by  equities 
between  him  and  his  partner,  -without  notice  thereof  to  the 
assignee. 
The  order  appealed  from  should  be  affirmed,  with  $10  costs. 

DALY,  F.  J.,  and  HILTON,  J.,  concurred. 


t 
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New  York  Common  Pleas  ;  General  Ten™,  July,  1863. 

x 

SUPPLEMENTAL  ANSWER.  —  FALSE  PLEA.  —  FOREIGN  DISCHARGE 
IN  BANKRUPTCY. 

Any  defence  which  a  party  could  have  pleaded  ptas  darrien  continuance  as  a  matter 

of  strict  right,  should  be  allowed  to  be  set  up  by  supplemental  answer. 
But,  if  the  defendant  is  guilty  of  laches,  it  is  in  the  discretion  of  the  court  to  re- 

fuse to  receive  the  plea. 
To  entitle  the  defendant  to  put  in  a  supplemental  answer  as  a  matter  of  right,  the 

proposed  plea  must  be  true,  and  contain  a  good  defence. 
The  truth  of  the  answer  may  be  inquired  into  on  a  motion  for  leave  to  interpose 

it. 
Thus,  a  supplemental  answer,  setting  up  that  defendant  had  been  discharged  in 

bankruptcy  by  a  French  tribunal,  and  that  plaintiff  had  joined  in  the  concor- 

dat, when,  in  fact,  plaintiff  had  not  so  joined,  —  //</•/,  inadmissible. 

Appeal  from  an  order  refusing  leave  to  put  in  a  supplemental 
answer. 

This  action  was  brought  by  John  B.  Morel  against  Garelly, 
Baare,  and  Geer,  to  recover  a  debt  contracted  in  France.  After 
answer,  defendants  were  discharged  by  bankruptcy  proceedings 
in  France,  which  discharge  they  moved  to  set  up  by  supple- 
mental answer.  The  proposed  supplemental»auBwer  set  up  that 
the  defendants  were  declared  bankrupts  by  the  Tribunal  of 
Commerce,  at  Paris,  and  that  a  concordat  was  made  between 
them  and  their  creditors,  and  confirmed  by  the  court,  whereby 
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the  defendants  were  released  from  85  per  cent,  of  their  debts, 
and  were  to  pay  the  balance,  15  per  cent.,  by  a  time  named, 
and  Garelly  was  to  pay  an  additional  10  per  cent.  The  concor- 
dat was  set  out  in  full  in  the  answer.  The  motion  was  denied, 
on  the  ground  that  it  did  not  appear  that  the  plaintiff  partici- 
pated in  the  said  proceedings  so  as  to  be  bound  thereby,  grant- 
ing leave  to  renew.  The  proposed  answer  alleged  that  he  did. 
The  defendants  appealed. 

C.  Bainbridge  Smith,  for  the  appellants. — I.  The  motion  was 
made  with  due  diligence,  and  it  was  matter  of  right,  not  dis- 
cretion, to  have  it  granted.  (Drought  a.  Curtiss,  8  How.  Pr., 
56.)  It  was  not  denied  as  discretionary. 

II.  Whether  the  concordat  binds  non-participating  creditors, 
supposing  the  plaintiff  is  such,  should  not  have  been  decided  on 
the  motion,  nor  should  the  fact  of  his  participation  been  so 
decided. 

HI.  The  concordat  purports  to  bind  all  the  creditors,  signing 
and  non-signing,  and  the  plaintiff  is  amenable  to  its  operation. 
By  article  516  of  the  French  Code,  it  is  made  obligatory  on  all 
creditors.  In  Bonaffe's  Case  (33  Barb.,  474;  23  N.  Y.,  169), 
the  effect  of  a  concordat  as  to  non-participating  creditors  was 
discussed,  but  not  decided.  The  opinions  of  the  judges  were 
manifestly  that  it  bound  all  creditors  resident  in  France.  In 
the  Court  of  Appeals  (23  N.  Y.,  182),  DAVIES,  J.,  discussed  the 
effect  of  the  concordat,  and  was  of  opinion  that  the  debtors 
were  not  discharged.  Two  judges  concurred  (Jb.,  191),  without 
expressing  any  opinion  as  to  the  effect  of  the  concordat  as  to 
the  future  accumulations  of  the  debtor,  but  on  the  ground  that 
it  did  not  impair  the  right  of  creditors  to  share  in  the  proceeds 
of  the  then  existing  property.  Two  other  judges  concurred, 
but  whether  with  DAVIES,  J.,  or  with  the  other  two  judges,  is 
not  stated,  and  three  judges  dissented.  It  is  submitted,  1st, 
that  the  concordat  is  a  bar ;  and,  2d,  if  the  court  are  not  satis- 
fied that  it  is,  yet  it  is  a  proper  question  to  be  tried,  and  the 
motion  should  have  been  granted. 

Charles  Wehle,  for  the  respondent. — I.  The  order  is  not  ap- 
pealable, it  being  entirely  in  the  discretion  of  the  court. 
(Thompson  a.  Starkweather,  2  Code  It.,  41.)  The  defendant 
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has  not  a  right  to  what  a  court  has  a  discretion  to  grant  or 
withhold.  (Tallraan  a.  Hinman,  10  How.  Pr.,  89.) 

II.  The  character  of  the  original,  and  of  part  of  the  proposed 
answer  being  sham,  is  sufficient  ground  for  the  denial  of  mo- 
tion ;  as,  also,  the  fact  that,  if  granted,  the  plaintiffs  commis- 
sion and  most  of  his  previous  proceedings  would  be  in  vain,  and 
that  a  new  commission  would  be  necessary. 

HI.  The  affidavits  show  conclusively  that  the  proposed  an- 
swer was  untrue. 

IV.  If  bankruptcy  proceedings  in  France  have  the  same 
effect  as  those  in  England,  it  would  not  operate  as  a  discharge 
in  this  case,  the  debtors  being  citizens  of  the  United  States. 
(Matter  of  Bonaffe,  23  N.  Y.,  185.) 

Y.  The  Court  of  Appeals  have  decided,  in  the  above  case, 
that  French  bankruptcy  proceedings  have  no  such  effect ;  and, 
in  that  opinion,  DAVIES,  COMSTOCK,  SELDEN,  DENIO,  and  MASON 
concurred.  (23  N.  Y.,  191.) 

BY  THE  COURT. — BRADY,  J. — Any  defence  which  a  party  could 
have  pleaded puis  darrien  continuance  as  a  matter  of  strict  right, 
he  should  be  allowed  to  set  up  by  supplemental  answer.  (Code, 
§§  177,  469 ;  Shawe  a.  Wilmerden,  2  Cai.,  380 ;  Broome  a. 
Beardsley,  3  2b.,  172 ;  Hoyt  a.  Sheldon,  4  Abbotts'  Pr.,  59 ;  af- 
firming S.  C.,  6  Duer,  661 ;  Sandford  a.  Sinclair,  3  Den.,  269.) 

If  the  defendant  be  guilty  of  laches,  it  is  in  the  discretion  of 
the  court  to  receive  the  plea  or  not.  (Morgan  a.  Dyer,  9 
Johns.,  255;  10  lb.,  161;  Ludlow  a.  McCrea,  1  Wend.,  228. 
See,  also,  Merchants'  Bank  a.  Morse,  2  Johns.,  29-4 ;  Tuffs  a. 
Gibbons,  19  Wend.,  639  ;  Hoyt  a.  Sheldon,  4  AbboW?  Pr.,  59 ; 
Sandford  a.  Sinclair,  3  Den.,  269.) 

And  a  defendant  has  been  permitted  to  plead  his  discharge 
jmis  after  the  time  limited.  (Shawe  a.  "Wilmerden,  2  Cai., 
380.  See,  also,  Sandford  a.  Sinclair,  supra.) 

But  the  plea  should  be  true,  and  contain  a  good  defence. 
The  concordat  set  up  in  the  supplemental  answer  bound  the 
creditors  in  France,  and,  I  think,  all  creditors  who  participated 
in  it.  When  the  latter  circumstance  occurs,  it  assumes  the 
form,  or  becomes  endowed  with  the  attributes  of  a  composition- 
deed,  and  as  such,  of  course,  binds  the  creditors  joining.  As- 
suming this  to  be  so,  and  that  the  plea,  if  true,  was  an  answer 
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to  the  plaintiff's  claim,  yet  an  application  to  set  it  up  is  required 
under  the  new  system  of  pleading,  and  on  that  application  there 
is  no  reason  why  the  truth  of  the  plea  should  not  be  inquired 
into.  If  the  answer  was  put  in  as  matter  of  course,  it  could 
be  stricken  out  as  sham,  if  false;  and  to  anticipate  such  a 
motion,  when  leave  is  asked  to  place  the  answer  upon  the 
record,  is  to  further  the  administration  of  justice,  not  to  delay 
it.  The  judge  at  special  term  was  satisfied  that  the  answer  was 
false,  and  for  that  reason  denied  the  application  to  put  it  in. 
In  this  he  appears  to  have  acted  properly,  and  the  order 
appealed  from  should  be  affirmed. 

DALY,  F.  J.,  and  HILTON,  J.,  concurred. 


BANK  OF  SILYER  CREEK  a.  BROWNING. 

Supreme  Court,  Eighth  District;  General  Term,  Sept.,  1858. 

EXAMINATION  OF  WITNESS  BEFORE  TRIAL.* — ORDER  TO  APPEAR 
NOT  AN  ORDER  TO  SHOW  CAUSE. — MOTIONS,  WHERE  MADE. — 
FILING  DEPOSITION  NUNO  PRO  TDNO. — NEW  PROMISE  BY  IN- 
FANT ON  COMING  OF  AGE. 

An  order,  requiring  the  adverse  party  to  appear  before  the  officer  and  attend  the 
examination  of  a  witness,  is  an  order  made  out  of  court,  and  without  notice, 
and  the  Code  of  Procedure  authorizes  such  an  order  to  be  made  by  any  judge  of 
the  court;  in  any  part  of  the  State. 

*  In  DESHON  a.  PACKWOOD  (N.  Y.  Superior  Ct. ;  Special  Term,  1862),  it  was  Held, 
by  HOFFMAN,  J.,  that  a  court  would  not  grant  a  commission  to  examine  witnesses 
abroad,  directing  that  their  examination  should  be  oral,  and  not  on  interrogatories. 

In  this  action,  the  plaintiff  claimed  under  an  assignment  made  by  the  deceased 
husband  of  the  defendant.  The  defence  was  that  the  husband,  at  the  time  of  the 
execution  of  the  assignment,  was  mentally  incompetent  and  incapacitated  to  exe- 
cute any  instrument. 

On  the  part  of  the  plaintiff,  upon  the  application  for  a  commissioner  to  examine 
witnesses  in  another  State,  it  was  argued  that  the  indicia  of  sanity  or  insanity  are 
numerous,  delicate,  and  difficult  to  anticipate  ;  that,  on  the  examination  of  the  wit- 
nesses orally,  new  points  and  unexpected  facts  would,  no  doubt,  arise,  or  be  de- 
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It  cannot  be  regarded  as  merely  an  order  to  show  cause  why  the  deposition  should 
not  be  taken,  and  hence  equivalent  to  a  motion  on  notice,  and  therefore  not 
proper  to  be  made  in  the  first  district  in  an  action  triable  elsewhere. 

veloped,  suggesting  interrogatories  to  the  witness,  the  necessity  for  which  could 
not  be  foreseen  ;  and  that,  therefore,  the  usual  course  of  compelling  interrogato- 
ries to  be  annexed  to  the  commission,  should,  under  the  circumstances  of  the 
case,  and  under  the  equity  powers  of  the  court,  be  departed  from,  and  the  wit- 
nesses be  examined  orally. 

The  judge  stated,  that  in  examining  this  question,  which  arose  in  Forest  a.  For- 
est, he  had  examined  every  case  in  the  English  Court  of  Chancery,  pertinent  to  the 
question,  from  the  time  of  Elizabeth  down,  and  that  in  none  of  them  had  a  com- 
mission issued  without  written  interrogatories  annexed.  The  statutes  of  this 
State,  however,  which  were  urged,  and  which  had  a  bearing  on  the  question,  were 
then  considered  by  the  judge,  and  decided  by  him  not  to  authorize  a  departure 
from  this  time-established  rule. 

The  motion  to  examine  the  witnesses  orally  was  then  denied,  and  a  commission 
in  the  usual  form  directed  to  issue. 


In  the  case  of  CLAYTON  a.  YARRINOTON  (Supreme Court;  General  Term,  March,  1858), 
it  was  Held,  that  an  order,  granting  a  commission  to  take  testimony  abroad,  may 
be  upon  condition  that  the  applicant  consent  that  the  witnesses  be  also  examined 
and  cross-examined  orally. 

The  action  was  brought  by  Sarah  E.  Clayton,  by  her  next  friend,  against  Ann 
Yarrington,  and  others,  for  the  partition  of  real  estate  in  the  city  of  New  York. 
The  defendants  set  up  that  the  deceased,  through  whom  the  plaintiff  claimed  as 
heir,  left  a  will,  which  will,  the  plaintiff  contended,  was  obtained  by  fraud,  in 
which  one  Brush  participated.  Brush  was  a  witness  who  had  been  examined 
upon  interrogatories  before  the  surrogate  before  whom  the  will  was  propounded. 

Before  the  trial  of  the  cause,  the  counsel  for  the  defendants  moved  for  an  order 
that  a  commission  issue  to  examine  Brush,  and  another  witness,  in  the  State  of 
Connecticut,  upon  written  interrogatories.  When  the  motion  came  on  to  be 
heard,  the  counsel  for  the  plaintiff  applied  to  have  the  order  so  made  as  to  provide 
for  an  oral  examination  and  cross-examination  of  the  witnesses.  But  Mr.  Justice 
Mitchell,  before  whom  the  motion  was  made,  refused  so  to  direct,  stating,  in  sub- 
stance, that  he  had  great  doubts  as  to  the  regularity  of  any  such  provision  ;  that 
he  should  grant  the  commission,  and  if  upon  the  return  thereof  the  depositions 
were  not  satisfactory,  the  counsel  could  apply  for  such  order  as  he  might  deem 
himself  entitled  to.  The  counsel  for  the  plaintiff  not  being  then  prepared  with 
affidavits  in  respect  to  the  question  of  the  oral  examination  of  the  witnesses,  the 
privilege  of  applying  to  the  court  to  authorize  it  was  reserved  by  order  of  the 
judge.  The  terms  of  the  order  were  as  follows:  "That  a  commission  issue  in 
this  action,  to  be  directed  to,  &c.,  in  the  town  of  Greenwich,  county  of  F:iirnVld, 
in  the  State  of  Connecticut,  to  examine  on  oath,  upon  interrogatories  to  be  an 
nexed  to  said  commission,  David  Brush  and  Samuel  Close,  of  Greenwich,  in  the 
said  State  of  Connecticut,'  on  the  part  of  the  defendants,  except  Charles  H.  Clay- 
ton ;  and  that  the  plaintiff  have  leave  to  join  in  the  said  commission  ;  and  that 
the  same  may  be  returned  by  mail,  addressed  to  the  clerk  of  the  county  of  New 
York  ;  and  that  all  proceedings  be  stayed  until  the  return  of  said  commission. 
VOL.  XVI. —18 
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It  may  be  otherwise  of  an  order,  under  the  Laws  of  1851,  ch.  472,  to  show  cause 
why  the  testimony  should  not  be  taken  by  a  referee,  to  be  appointed  by  a  judge. 

The  neglect  of  a  party,  at  whose  instance  testimony  is  taken  conditionally,  to  file 
the  original  deposition  within  ten  days,  as  required  by  2  Rev.  Stat.,  393,  may 
be  cured  by  granting  him  leave  to  file  it  nunc  pro  tune. 


And,  it  is  further  ordered,  that  ten  dollars,  the  costs  of  this  motion,  abide  the 
event  of  this  action.  The  question,  whether  the  parties  should  not  be  allowed, 
also,  to  examine  and  cross-examine  the  witnesses  orally,  to  be  reserved,  without 
delaying  in  the  mean  while  the  execution  of  the  commission  on  interrogatories." 

Five  days  afterwards,  the  counsel  for  the  plaintiff,  upon  affidavits  which  he  had 
meanwhile  prepared,  obtained  an  order  to  show  cause  why  he  should  not  have 
leave  to  cross-examine  orally.  The  affidavits  alleged,  in  addition  to  the  circum- 
stances above  stated,  that  the  cross-examination  of  the  witness  must  necessarily 
be  very  long  ;  that  the  witness  Brush  was  intimately  acquainted  with  the  deceased 
for  a  great  number  of  years,  "and,  as  deponent  well  knows,  is  cognizant  of  many 
facts,  which  deponent,  after  a  full  and  fair  statement  of  the  case  to  her  said  coun- 
sel, is  advised  by  said  counsel,  and  verily  believes,  to  be  exceedingly  important 
Tipon  the  part  of  deponent.  Deponent  further  says,  that  she  verily  believes  that 
such  facts  cannot  be  elicited  from  said  Brush  by  an  examination  on  written  inter- 
rogatories ;  that,  in  giving  testimony  upon  written  questions  in  the  said  matter 
before  the  said  surrogate,  said  Brush  has,  in  answer  to  many  questions  propounded 
on  the  part  of  deponent,  and  which  deponent  is  advised  by  her  said  counsel,  and 
believes,  are  material,  stated  substantially  that  he  does  not  remember,  or  that  he 
does  not  know,  things  which  the  deponent  is  fully  aware  are  within  the  knowl- 
edge of -said  Brush  ;  and  deponent  verily  believes  that  if  an  oral  examination  could 
be  had  of  said  Brush,  by  enabling  deponent's  counsel  to  call  particular  attention 
to  circumstances,  and  in  .varied  forms,  — and  which  deponent  is  advised  by  her 
said  counsel,  and  verily  believes  it  is  almost  impossible  to  do  effectively  by  writ- 
ten interrogatories, — much  material  matter  will  be  brought  to  the  recollection  of 
said  Brush."  The  plaintiffs  affidavit  also  made  oath  to  the  advice  of  counsel  that 
the  cross-examination  asked  for  was  essential  to  her  interest  and  the  purposes  of 
justice  in  the  action  ;  and  also  contained  an  offer  to  bear  and  pay  all  the  expenses 
of  the  execution  of  such  commission,  if  an  oral  examination  of  said  witnesses  was 
granted  to  her,  including  in  such  expense  such  reasonable  fee,  as  the  court  might 
designate,  to  any  counsel  whom  the  defendants  might  desire  to  employ  to  conduct 
the  examination  on  their  behalf,  and  to  give  such  security  as  the  court  might  ap- 
prove for  the  payment  of  such  expenses  and  counsel-fee. 

It  was  also  shown  that  no  interrogatories  had  yet  been  served  upon  plaintiffs 
attorney. 

The  terms  of  the  order  to  show  cause,  were,  that  the  defendants  show  cause 
why  the  witnesses  named  in  the  order  for  commission  made  in  this  action,  on  the 
2d  of  June,  1857,  should  not  be  orally  cross-examined  on  the  part  of  the  plaintiff, 
And  leave  to  so  cross-examine  be  granted  to  the  plaintiff ;  and  why,  unless  the  de- 
fendants consent  to  such  oral  examination,  the  order  for  commission  should  not 
be  vacated  ;  and  why  such  further  or  other  order  or  relief  in  the  premises  should 
not  be  granted  to  the  plaintiff  as  may  be  just. 

The  opposing  affidavits,  presented  by  the  defendants'  counsel  upon  the  return 
of  the  order  to  show  cause,  alleged  that  the  witness  was  very  ill ;  that  the  pro- 
posed examination  would  be  alone  upon  the  same  questions  and  matters  testified 
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An  explicit  acknowledgment,  after  coming  of  age,  of  a  debt  contracted  in  infancy, 
is  not  equivalent  to  a  new  promise,  though  it  may  be  evidence  from  which  the 
jury  may  infer  a  new  promise. 

• 

to  by  the  witnesses  under  the  commission  issued  by  the  surrogate,  and  referred  to 
iti  the  moving  affidavits  ;  and,  further,  that  upon  the  taking  of  the  deposition  of 
Brush,  as  a  witness  under  the  commission  issued  by  the  said  surrogate,  the  com- 
missioners were  obliged  at  short  intervals  to  discontinue  the  examination  for  half 
an  hour  to  an  hour,  in  order  to  enable  the  witness  to  recover  from  the  nervous 
excitement  and  fatigue  to  which  the  examination  subjected  him  ;  and  that  depo- 
nent verily  believed  if  the  witness  should  be  subjected  to  an  examination  and 
cross-examination  by  counsel  then  present;  that  he  would  be  physically  unable  to 
endure  such  examination,  and  that  his  deposition  could  not  fairly  be  obtained. 

Albert  Cardozo,  for  the  motion. 
Francis  Dominick,  opposed. 

Mr.  Justice  DAVIES,  after  hearing  argument,  granted  the  order  ;  and  the  terms 
thereof  were  settled  as  follows  : — 

"  It  is  ordered  that  the  counsel  for  the  respective  parties,  or  either  of  them,  be, 
and  they  are,  hereby,  authorized  and  allowed  to  attend  before  the  commissioners, 
upon  the  execution  of  the  commission  granted  by  order  made  in  this  action  on  the 
2d  of  June,  1857,  and  orally  examine  and  cross-examine  said  witnesses,  or  either 
of  them  ;  such  oral  examination  to  be  reduced  to  writing  by  the  acting  commis- 
sioner, and  annexed  to,  and  returned  with,  and  as  part  of  said  commission.  It  is 
further  ordered,  that  at  least  two  days'  previous  notice,  in  writing,  of  the  time  and 
place  of  executing  said  commission,  be  served  by  the  attorneys  for  the  defendants 
on  the  plaintiffs  attorney.  It  is  further  ordered,  that  in  case  the  attornrys  for 
the  defendants,  who  moved  for  the  commission,  do  not,  within  ten  days  after  the 
service  of  a  copy  of  this  order,  elect,  and  serve  notice  of  such  election  on  plaintiffs 
attorney,  to  permit  the  counsel  for  the  plaintiff  to  examine  said  witnesses,  and 
each  of  them  orally,  as  authorized  by  this  order,  and  to  comply  with  the  terms 
and  conditions  hereof,  then  the  order,  made  at  special  term  on  the  2d  of  June, 
1857,  granting  a  commission,  be,  and  the  same  is,  hereby,  vacated.  The  said  or- 
der, made  at  special  term  on  the  2d  of  June,  1857,  is  hereby  modified  in  accord- 
ance with  this  order." 

The  court  did  not  require  the  plaintiff  to  bear  the  expenses  of  the  cross-exami- 
nation. 

The  defendants  appealed  to  the  court  at  general  term. 

franca  Dominick,  M.  S.  BidwtU,  and  Mr.  Cuthing,  the  attorney-general,  for  the 
appellants. 

Albert  Cardozo,  for  the  respondent,  urged,  that  leave  having  been  reserved,  in  the 
first  order  to  move  for  the  second,  the  two  were  to  be  construed  together,  and 
they  amounted  to  a  conditional  order,  by  which  the  court,  in  its  discretion,  gave 
leave  to  examine  on  interrogatories  upon  terms  involving  a  cross-examination. 
Moreover,  the  order  appealed  from  was  intrinsically  right,  for  taking  testimony 
by  commission  is  an  innovation  not  to  be  extended.  (Dwinells  a.  Rowland,  1 
Abbotts'  Pr.,  89.)  The  plaintiff  ought  not  to  be  charged  with  the  expense  of  the 
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Appeal  from  a  judgment. 

This  was  an  action  by  a  banking  association  formed  under 
the  general  law,  upon  two  drafts  drawn  by  John  G.  Brown- 
ing, the  defendant.  The  defence  was  infancy. 

The  county  named  in  the  summons  and  complaint  as  that 
where  the  action  was  laid  was  the  county  of  Chautauqua. 

Some  time  before  the  trial,  the  defendant  applied  to  a  judge 
of  the  Supreme  Court,  in  the  first  judicial  district,  for  an  order 
requiring  the  examination  of -his  .father,  "William  Browning,  as 
a  witness,  on  the  ground  that  he  was  aged  'and  infirm,  and 
would  not  be  able  to  attend  the  trial. 

The  order  was  as  follows. 

[Title  of  the  cause.'] 

"  Being  satisfied,  upon  the  application  of  the  defendant,  that 
the  circumstances  of  the  case  require  the  examination  of  Wil- 
liam Browning  as  a  witness  in  this  action,  in  order  to  attain 
justice  between  the  parties,  I  require  the  plaintiff  to  appear 
before  me,  and  attend  the  examination  of  the  said  witness,  at 
my  chambers  in  the  City  Hall,  in  the  city  of  New  York,  on  the 
15th  day  of  February  instant,  at  10  o'clock  A.  M.  Dated  New 
York,  February  6,  1856."  [Signature.'] 

Pursuant  to  this  order,  the  witness  appeared,  and  his  exami- 
nation was  taken  and  duly  certified ;  but,  by  inadvertence  of 
the  defendant,  instead  of  filing  the  original  deposition,  a  copy 
.only  was  filed  within  the  ten  days  after  it  was  taken. 

On  an  affidavit,  excusing  this  neglect,  he  moved  the  court 
that  the  original  be  filed  nunc  pro  tune.  This  motion  was 
heard  when  the  cause  came  on  at  the  circuit,  and  was  granted, 
with  leave  to  the  plaintiff  to  except  to  receiving  the  deposition 
in  evidence,  on  the  ground  of  the  irregularity  of  granting  such 
order,  or  of  neglecting  to  file  the  deposition. 

After  the  evidence  was  given,  the  plaintiff  requested  the 
judge  to  charge  .the  jury  that,  if  it  was  proved  to  them  that  the 

oral  cross-examination,  although  she  would  still  submit  to  bear  it.  He  also  ob- 
jected that  the  appeal  should  be  dismissed,  for  the  order  was  not  appealable,  since 
ib  did  not  involve  the  merits.  (Tallman  a.  Hinman,  10  How.  Pr.,  90  ;  St.  John 
«.  West,  4  Ib.,  332  ;  Fitch-a.  Livingston,  4  Sandf.,  712.) 

Thecourt, — present,  DAVIES,  P.  J.,  CLERKE  and  SUTHERLAND,  JJ., — held  the  order 
right,  and  affirmed  it,  with  costs.  No  written  opinion  was  delivered. 


NEW  YORK.  277 


Bank  of  Silver  Creek  a.  Browning. 


defendant  made  an  explicit  acknowledgment  of  his  indebtedness 
to  the  plaintiff  after  he  became  of  age,  that  was  equivalent  to  a 
new  promise.  The  judge  declined  so  to  charge,  but  did  charge 
the  jury  that  such* acknowledgment  was  evidence  from  which 
they  might  raise  the  presumption  of  a  new  promise ;  and  the 
plaintiff  excepted  to  the  refusal  to  charge  as  requested.  The 
judge  then  charged  the  jury  substantially  as  follows:  That  the 
first  inquiry  for  them  would  be  to  find,  from  the  evidence,  as 
to  whether  the  defendant  was  twenty-one  years  of  age  at  the 
time  he  gave  the  drafts  in  question ;  and,  in  determining  that 
question,  it  made  no  difference  whether  he  was  one  day  less 
than  twenty-one  years  of  age,  or  twenty  years  less.  He  further 
stated,  that  if  they  were  satisfied  that  the  defendant  was  under 
twenty-one  years  of  age  at  the  time  he  drew  the  drafts  and  got 
the  money,  they  would  then  find  whether  the  defendant  had 
ratified  his  indebtedness  to  the  plaintiff  by  a  new  promise  after 
he  became  of  age.  He  further  stated,  that  an  explicit  acknowl- 
edgment of  the  debt,  after  the  defendant  became  of  age,  was 
not  sufficient  to  create  a  new  promise,  unless  the  evidence  sat- 
isfied them  that  the  defendant  had  made  a  new  promise  after 
coming  of  age.  That  it  was  proper  for  the  jury  to  look  to  the 
testimony  of  witnesses  as  to  the  declarations  of  the  defendant  to 
each  of  them  respecting  his  indebtedness  to  the  bank,  in  con- 
nection with  the  other  evidence  in  the  case,  to  determine 
whether  the  defendant  had  made  a  new  promise ;  but  that  no 
admission  of  the  indebtedness,  by  the  defendant  to  the  plaintiff, 
was  sufficient  of  itself  to  constitute  a  new  promise,  unless  the 
jury  were  satisfied  that  such  new  promise  was  made:  to  which 
the  plaintiffs  counsel  excepted. 

The  jury  rendered  a  verdict  for  the  defendant. 

From  the  judgment  entered  on  this  verdict  the  plaintiff  ap- 
pealed. 

C.  Tucker,  for  the  appellant. 

D.  Sherman,  for  the  respondent. 

BY  THE  COURT.* — MARVIN,  J. — Had  the  justice  in  the  first 
district  authority  to  make  the  order,  and  take  the  examination 

*  Present,  GROVER,  P.  J.,  GRMN,  MARVIN,  and  DAVIS,  JJ. 
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of  William  Browning  ?  Bj  the  Code,  "  Every  direction  of  a 
court  or  judge,  made  or  entered  in  writing,  and  not  included  in 
the  judgment,  is  denominated  an  order."  (§  400.)  An  appli- 
cation for  an  order  is  a  motion.  Motions  must  be  made  within 
the  district  in  which  the  action  is  triable,  or  in  a  county  ad- 
joining that  in  which  it  is  triable,  except  that  when  the 
action  is  triable  in  the  first  judicial  district  the  motion  must  be 
made  therein,  and  no  motion  can  be  made  in  the  first  district 
in  an  action  triable  elsewhere.  Orders  made  out  of  court,  with- 
out notice,  may  be  made  by  any  j  udge  of  the  court  in  any  part 
of  the  State.  (§  401.)  The  proceeding  to  take  the  testimony 
of  a  witness  conditionally,  is  under  the  Revised  Statutes.  The 
application  is  to  be  made  to  any  judge  of  the  court,  npon  an. 
affidavit  stating  certain  facts;  and  the  judge  is  authorized  to 
make  an  order,  requiring  the  adverse  party  to  appear  before 
him,  and  attend  the  examination  of  such  witness,  at  such  time 
and  place,  &c.  At  the  time  and  place  named,  the  adverse 
party  may  show  cause  against  proceeding  in  such  examination, 
by  proof  of  certain  facts.  If-  no  cause  be  shown,  and  upon 
proof  of  service  of  the  order,  &c.,  the  officer  granting  the  same 
is  to  proceed  and  examine  the  witness,  &c.  (2  Rev.  Stat.,  392, 
§§  2-5.)  Thus,  it  is  seen  t'hat  an  order,  requiring  the  adverse 
party  to  appear  before  the  officer  and  attend  the  examination 
of  a  witness,  is  an  order  made  out  of  court,  and  without  notice  ; 
and  the  Code  of  Procedure  expressly  authorizes  such  an  order 
to  be  made  by  any  judge  of  the  court,  in  any  part  of  the  State. 
The  counsel  for  the  plaintiff  argues  that  the  order  was,  at  most, 
but  an  order  to  show  cause  why  the  deposition  should  not  be 
taken,  and  that.such  an  order  is  equivalent  to  a  motion  on  notice. 
It  is  true,  that  the  statute  gives  to  the  adverse  party  the  right 
to  show  cause  against  proceeding  in  such  examination,  by  prov- 
ing certain  facts ;  but  it  does  not  follow  that  the  order  made  by 
the  judge,  requiring  the  party  to  appear,  and  the  examination, 
is  nothing  more  than  an  order  to  show  cause.  On  the  con- 
trary, it  is  an  absolute,  peremptory  order  to  appear,  and  attend 
the  examination  of  the  witness.  Cause  may  be  shown  why  the 
judge  should/not  proceed  in  the  examination,  and  then  he  is 
simply  to  dismiss  the  application.  I  have  not  overlooked  the 
act  of  1851,  ch.  472,  referred  to  by  the  counsel,  amending  the 
Revised  Statutes.  This  statute  confers  additional  power  on  the 
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officer.  He  may,  in  his  discretion,  make  an  order  requiring  the 
adverse  party  to  show  cause  why  the  testimony  should  not  be 
taken  by  a  referee,  to  be  appointed  by  him,  &c.  This,  under 
our  present  practice,  is  a  convenient  additional  power.  It 
would  enable  a  judge,  in  the  district  where  the  action  is  triable, 
fet  appoint  a  referee  to  take  the  testimony  of  a  witness  in  any 
other  part  of  the  State.  But  the  act  of  1851  does  not  affect  the 
construction  above  given  to  the  Revised  Statutes  and  the  Code. 

In  my  opinion,  the  justice  in  New  York  had  authority  to 
make  the  order  and  to  take  the  examination. 

The  objections  relating  to  the  filing  of  the  depositions  nunc 
pro  iunc,  are  all  answered  by  the  case  of  Burdell  a.  Burdell  (1 
J)uer,  625).  I  fully  concur  in  the  opinion  of  Judge  Bosworth, 
and  the  case  is  in  point. 

This  brings  us  to  the  exceptions  to  the  charge,  &c.  The  ac- 
tion was  upon  two  drafts,  drawn  by  the  defendant  on  a  house 
in  New  York.  The  defence  was  that  the  defendant  was  an 
infant  when  he  drew  the  drafts.  The  defendant  gave  evidence 
tending  to  show  that  he  was  dn  infant.  The  plaintiff  proved 
certain  transactions  of  the  defendant  after  he  had  attained  his 
majority.  In  conversation  with  Mr.  Jew,  the  president  of  the 
plaintiff,  the  defendant  said  he  had  the  money  of  the  plaintiff, 
and  that  it  was  a  just  debt,  and  ought  to  be  paid.  Mr.  Jew 
requested  him  to  pay  the  draft.  He  replied,  I  cannot  do  it 
now  ;  I  might  have  done  it  a  few  days  ago;  that  the  plaintiff 
ought  to  have  its  pay.  To  another  witness,  he  stafed  that  he 
got  the  money  from  the  plaintiff,  and  the  plaintiff  ought  to 
have  the  pay.  The  money  obtained  by  the  defendant  was  used 
in  purchasing  butter,  which  was  consigned  by  the  defendant  to 
the  drawees  and  acceptors  of  the  bills  in  question,  in  New- 
York.  They  had  failed.  The  plaintiff  requested  the  judge  to 
charge  the  jury,  that  if  it  was  proved  to  them  that  the  defend- 
ant made  an  explicit  acknowledgment  of  his  indebtedness  to  the 
plaintiff  after  he  became  of  age,  that  it  was  equivalent  to  a 
new  promise.  The  judge  declined  so  to  charge,  but  did  charge 
that  such  acknowledgment  was  evidence  from  which  the  jury 
might  raise  the  presumption  of  a  new  promise.  The  plaintiff 
excepted  to  the  refusal  to  charge  as  requested.  The  judge  sub- 
mitted the  question  as  to  the  infancy  of  the  defendant;  and 
then,  in  case  the  jury  should  find  he  was  an  infant,  the  question 
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whether  he  had  ratified  his  indebtedness  to  the  plaintiff  by  a 
new  promise  after  he  became  of  age.  He  told  the  jury  that  an 
explicit  acknowledgment  of  the  debt  after  the  defendant  be- 
came of  age  was  not  sufficient  to  create  a  new  promise,  unless 
the  evidence  satisfied  them  that  the  defendant  made  a  new 
promise  after  coining  of  age.  The  plaintiff  excepted.  In  Gay 
a.  Ballou  (4  Wend.,  403),  SUTHERLAND,  J.,  says,  "  When  the 
plaintiff's  demand  is  not  for  necessaries,  and  the  issue  is  upon 
a  new  promise  after  the  defendant  came  of  age,  an  express 
promise  must  be  proved ;  because,  there  never  having  been 
any  legal  obligation  on  the  part  of  the  defendant,  he  cannot  be 
legally  liable  without  such  promise,"  (See  Millard  a.  Hew- 
lett, 19  /&.,  301.)  In  Parsons  on  Contracts  (vol.  i.,  269),  it  is 
said,  a  mere  acknowledgment  that  the  debt  existed,  or  that  the 
contract  was  made,  is  not  enough.  It  need  not  be  a  precise  and 
formal  promise,  but  it  must  be  a  direct  and  express  confirma- 
tiou,  and  substantially  (though  it  need  not  be  in  form)  a  prom- 
ise to  pay  the  debt  or  fulfil  the  contract.  It  must  be  made 
with  the  deliberate  purpose  of  'assuming  a  liability  from  which 
he  knows  that  he  is  discharged  by  law,  and  with  no  compul- 
sion, and  to  the  party  himself  or  his  agent.  Numerous  cases 
are  cited  by  Parsons  •  and  see  G-reml.  E».,  §  367  ;  Goodsell  a. 
Myers,  3  Wend.,  479.  The  charge  of  the  judge  came  fully  up 
to  the  cases. 

The  motion  for  a  new  trial  should  be  denied,  with  costs,  and 
the  defendant  should  have  judgment* 

*  We  understand  that  this  decision  was  affirmed  by  the  Court  of  Appeals,  De- 
cember, 1862. 
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Supreme  Court,  First  District  /  General  Term,  July,  1863. 

CITY  JUDGE  OF  NEW  YORK. — HABEAS  CORPUS. — JUDICIAL  ACT. 

The  city  judge  of  the  city  of  New  York  is  not  authorized  to  issue  a  writ  of  habeas 

corpus. 
The  issuing  of  a  writ  of  habeas  corpus  is  a  ministerial  act,  and  not  a  judicial  one. 

No  power  is  judicial  that  does  not  imply  discretion  ;  and,  under  2  Rev.  Stat., 

564,  the  issuing  of  a  habeas  corpus  is  peremptorily  required,  under  a  penalty 

for  its  refusal. 

Certiorari  to  review  discharge  upon  habeas  corpus. 

The  prisoner,  Louisa  Nash,  had  been  arrested  and  committed 
on  a  charge  of  larceny ;  and  on  habeas  corpus  issued  by  the 
city  judge,  she  had  been  discharged  by  that  magistrate  from 
imprisonment. 

BY  THE  COUKT.* — CLERKE,  J. — The  act  of  1850  {Laws  of 
1850,  388,  §  3),  creating  the  office  of  city  judge  in  the  city  and 
county  of  New  York,  confers  upon  this  officer  all  judicial 
powers  vested  by  law  in  the  recorder  of  the  city  of  New  York  ; 
"and,"  it  proceeds  to  say,  "the  said  city  judge  shall,  concur- 
rently with  said  recorder,  perform  and  discharge  all  judicial 
duties  imposed  upon  said  recorder."  I  will  not  now  inquire 
whether  this  act  confers  upon  the  city  judge  any  other  judicial 
powers  than  those  belonging  to  the  Court  of  General  and 
Special  Sessions,  such  as  the  power  to  hold  a  Court  of  Common 
Pleas,  &c.  But,  of  course,  there  can  be  no  question  that  the 
city  judge  shares  no  other  powers  with  the  recorder  than  those 
which  are,  in  the  strictest  sense  of  the  term,  judicial. 
•  Is  the  power  to  issue  a  writ  of  habeas  corpus,  to  inquire  into 
the  cause  of  a  person's  commitment,  detention,  or  restraint  of 

*  Present,  SUTHERLAND,  BARNARD,  and  CLKRKB,  JJ. 
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liberty,  a  judicial  power?  Undoubtedly,  it  is  a  power  which 
is  intimately  connected  with  the  administration  of  justice;  and 
so  are  all  the  various  powers  possessed  and  exercised  by  the 
numerous  officers  of  every  court  of  justice.  The  issuing  of 
many  writs  and  processes  is  vested  in  clerks  and  prothonotaries, 
and  the  power  is  purely  ministerial.  No  power  is  judicial  that 
does  not  imply  discretion, — the  right  to  grant  or  refuse,  accord- 
.  ing  to  what  the  officer  deems  right  or  just,  and  in  conformity 
with  the  laws  of  the  land.  But  the  writ  of  habeas  corpus, 
whether  applied  for  in  or  out  of  court,  has  now  become  a  writ 
of  right ;  and,  "if  any  court  or  officer,  authorized  to  grant  writs 
of  habeas  corpus,  shall  refuse  to  grant  such  writ,  when  legally 
applied  for,  every  member  of  such  court  who  shall  have  assent- 
ed to  such  refusal,  and  every  officer,  shall  severally  forfeit  to 
the  party  aggrieved  one  thousand  dollars."  (3  Rev.  Stat.,  5  ed., 
885,  §  46.)  As  the  law  stood  before  the  revision  of  1830,  when 
the  application  was  made  to  the  court,  the  members  were  not 
liable  to  this  penalty ;  it  attached  only  to  those  judges  who  re- 
fused to  grant  the  writ  in  "  the  vacation  time."  (1  JKev.  L., 
355,  §  4.)  Consequently,  in  Yates  a.  Lansing  (5  Johns.,  282), 
the  court  decided  that  when  the  application  was  made  to  the 
court,  they  acted  judicially,  and  were  not  liable  to  the  penalty  ; 
but  when  it  was  made  to  a  judge  in  vacation,  or  out  of  court, 
he  acted  ministerially,  and  was  liable.  KENT,  Ch.  J.,  says,  "  the' 
penalty  to  which  the  chancellor  and  judges  are  liable  is  men- 
tioned in  the  4th  section  of  the  act,  and  that  is  given  against 
them  by  name,  and  only  for  their  refusal  in  the  vacation  time 
to  allow  a  writ  of  habeas  corpus  when  duly  applied  for.  The 
chancellor  and  judges  may  refuse  such  a  writ  at  their  discretion, 
if  applied  for  in  term-time,  and  the  penalty  will  not  attach.  It 
is  only  when  they  refuse  in  a  mere  ministerial  capacity  to  allow 
a  writ,  that  they  are  made  responsible.  The  allowance  of  a 
writ  in  vacation  is  not  a  judicial  act."  So  that  if  the  penalty 
was  not  extended  to  the  court  by  the  revisers  of  1830,  still  the 
act  of  the  city  judge  in  issuing  a  writ  of  habeas  corpus  would 
not  be  a  judicial  act,  it  would  be  purely  ministerial.  At  no 
time  since  the  act  of  1813  could  a  judge  out  of  court  refuse  the 
writ ;  aiid,  therefore,  in  allowing  it,  he  acted  in  a  mere  minis- 
terial capacity. 

The  act  of  1850,  creating  the  office  of  city  judge,  having  con- 
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ferred  on  him  only  the  judicial  powers  vested  in  the  recorder, 
he  cannot  exercise  powers  that  are  not  judicial,  and  which  are 
purely  ministerial.  In  doing  so,  he  attempts  to  stretch  his 
authority  beyond  the  limits  which  the  statute  prescribes. 

The  proceedings  before  the  city  judge  should  be  set  aside, 
and  the  relator,  Louisa  Nash,  should  be  remanded  on  the  tem- 
porary commitment. 

BARNARD,  J. — There  are  two  questions  represented  in  this 
case:  one,  whether  the  city  judge  has  power  to  issue  the  writ 
of  habeas  corpus ;  and  the  other,  whether,  if  he  has  that  power, 
he  has  made  a  correct  decision  in  discharging  the  prisoner. 

The  power  depends  on  the  construction  to  be  given  to  the 
words  "judicial  powers,"  contained  in  the  act  of  1850,  creating 
the  office  of  city  judge.  The  portion  of  the  act  which  confers 
on  the  city  judge  his  powers  and  defines  his  duties  is  as  follows: 
"All  judicial  powers  vested  by  law  in  the  recorder  of  the  city 
of  New  York  are  hereby  conferred  on  such  city  judge ;  and 
said  city  judge  shall,  concurrently  with  said  recorder,  perform 
and  discharge  all  judicial  duties  imposed  on  such  recorder." 
Now,  the  only  power  which  the  recorder  has  to  issue  a  habeas 
is  derived  from  the  statute,  making  him  a  Supreme  Court  com- 
missioner. (2  Rev.  Stat.,  281,  §  35.)  By  2  Rev.  Stat,  281, 
§  20,  a  Supreme  Court  commissioner  had  the  duties  of  a  justice 
of  the  Supreme  Court,  at  chambers,  under  certain  limitations 
which  do  not  affect  this  question.  By  the  habeas-corpus  pro- 
visions, application  for  the  writ  might  be  made  to  any  officer 
authorized  to  perform  the  duties  of  a  justice  of  the  Supreme 
Court,  at  chambers.  (2  Rev.  Stat.,  564,  §  37.)  Shortly,  thus : 
any  officer  authorized  to  perform  the  duties  of  a  justice  of  the 
Supreme  Court,  at  chambers,  might  issue  the  writ ;  a  Supreme 
Court  commissioner  was  authorized  to  perform  such  duties ;  the 
recorder  was  a  Supreme  Court  commissioner,  and  by  virtue  of 
being  such  might  issue  the  writ.  It  follows,  that  the  power 
and  authority  of  the  recorder  is  precisely  that  of  a  Supreme 
Court  judge,  at  chambers.  It  will  now  be  considered  whether 
there  is  any  distinction  between  the  term  "  chambers"  and  the 
term  "  vacation."  They  are,  in  fact,  convertible  terms.  Every 
thing  that  can  be  done  at  chambers  can  be  done  in  vacation ; 
and,  on  the  other  hand,  every  thing  that  can  be  done  in  vaca- 
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tion  can  be  done  at  chambers.  There  can  be  no  distinction 
made  where  the  powers  and  duties  are  identically  the  same. 
The  power  of  the  recorder  to  issue  a  habeas  is  consequently  the 
same  as  that  of  a  Supreme  Court  judge  in  vacation.  In  the 
year  1810,  Chief  Justice  Kent,  in  the  case  of  tYates  a.  Lansing 
(5  Johns.,  282),  enunciated  the  doctrine  that  the  allowance  of 
the  writ  of  habeas  corpus  in  vacation  is  not  a  judicial  act,  but 
a  ministerial  one.  If  this  doctrine  is  sound,  it  disposes  of  the 
case.  Chief  Justice  Kent,  at  the  time  he  enunciated  the  doc- 
trine, had  in  view  that  one  of  the  habeas-corpus  provisions 
which  imposed  a  penalty  for  refusing  to  issue  the  writ ;  and  he 
appears  to  base  the  doctrine  on  the  principle  that  when  a  statute 
imposes  the  performance  of  an  act  in  favor  of  a  party,  upon  a 
petition  being  presented,  drawn  in  conformity  with  specific 
directions  contained  in  the  statute  itself,  and  prescribes  a  pen- 
alty in  favor  of  the  party  for  a  refusal  to  perform  the  act,  then 
the  act  to  be  done  is  ministerial,  and  not  judicial.  It  is  the 
very  nature  of  a  judicial  power  that  those  in  whom  it  may  be 
vested  shall  decide  and  act  according  to  their  hon.est  and  fair 
judgment,  without  being  liable  to  suitors  or  private  parties  for 
any  error  in  their  judgment,  thus  giving  them  free  and  uncon- 
trolled exercise  of  judgment.  If,  consequently,  in  the  exercise 
of  a  judicial  power,  they  refuse  to  perform,  an  act  or  commit 
any  error  in  its  performance,  they  are  completely  protected 
from  being  called  to  account  by  a  suitor  or  private  party.  If 
the  penalty  given  by  the  habeas-corpus  act  was  only  to  attach 
in  cases  where  the  writ  was  refused  when  it  was  legally  applied 
for  in  the  judgment  of  the  officer  to  whom  the  application  should 
be  made,  then  the  power  to  issue  the  writ  might  be  a  judicial 
one,  since  then  there  would  be  no  restriction  on  the  exercise  of 
the  officer's  judgment. 

But  the  provision  would  not  then  answer  the  end  intended, 
as  there  could  not,  in  any  case,  be  a  recovery  of  the  penalty. 

The  penalty,  however,  is  imposed  for  refusing  to  grant  the 
writ  when  legally  applied  for. 

If,  then,  the  officer  should  make  a  mistake  as  to  the  writ 
being  legally  applied  for,  he  would  be  liable  to  the  penalty, 
even  though  the  mistake  were  honestly  made.  The  statute,  in 
order  to  protect  the  officer,  has  clearly  defined  the  prerequisites 
in  order  to  obtain  the  writ.  It  prescribes  a  petition,  and  defines 
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with  particularity  its  contents,  and  prescribes  what  persons  are 
prohibited  from  prosecuting  the  writ;  and  then  declares  that 
the  writ  shall  be  granted,  unless  it  appears  from  the  petition,  or 
the  documents  accompanying  it,  that  the  party  applying  is 
among  those  prohibited  from  prosecuting. 

The  provisions  of  the  statute  are  so  framed  as  to  render  it 
scarcely  within  the  bounds  of  possibility  that  the  officer  could 
make  any  mistake  as  to  whether  the  prerequisites  had  been 
complied  with,  and  then  to  make  him  liable  in  all  cases  to  the 
penalty  for  a  refusal  to  issue  the  writ,  unless  he  could,  when 
sued,  make  it  appear,  to  the  satisfaction  of  the  court  before 
which  the  case  should  be  tried,  that  the  writ  had  not  been 
legally  applied  for.  Th'e  provisions  of  the  act  thus  deprive  the 
officer  of  that  free  exercise  of  judgment  which  is  an  essential  to 
a  judicial  power.  The  power  in  question  must  necessarily  be 
ministerial.  True,  there  is  a  species  of  judgment  required  in 
seeing  whether  the  petition  contains  the  matter  prescribed  by 
the  statute.  But  it  is  the  same  species  of  judgment  which 
almost  every  ministerial  power  calls  for.  It  is  the  same  kind  of 
judgment  which  the  register  of  deeds  is  required  to  exercise  in 
ascertaining  whether  an  acknowledgment  is  in  conformity  with 
the  statute.  It  will  scarcely  be  contended  that  the  duty  im- 
posed on  the  register,  of  seeing  that  every  conveyance  has  been 
duly  proved  or  acknowledged,  vests  in  him  a  judicial  power. 

But  this  species  of  judgment  is  not  that  free  and  untram- 
melled exercise  of  judgment  which  appertains  and  is  essential 
to  a  judicial  power.  Nor  does  the  fact  that  judges  and  courts 
are  empowered  to  issue  the  writ  necessarily  make  it  a  judicial 
power,  for  there  can  be  no  doubt  that  the  performance  of  an 
act  clearly  ministerial  in  itself  may  be  imposed  on  a  judge. 
The  fact  that  a  judge  is  selected  as  the  minister  to  perform  a 
ministerial  act  cannot  change  the  nature  of  the  act ;  that  will 
remain- the  same  as  if  a  coroner  or  constable  had  been  selected. 
There  is  no  reason  for  dissenting  from  the  principle  laid  down 
by  Chief  Justice  Kent. 

Having  thus  come  to  the  conclusion  that  the  power  of  the 
recorder  to  issue  a  habeas  is  ministerial,  it  follows,  that  it  does 
not  pass  to  the  city  judge  under  the  term  "judicial  pow 

Upon  the  other  question,  the  commitment  is  in  the  form 
sanctioned  by  authority,  and  is  on  principle  amply  suflicient. 
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The  discharge  must  be  vacated,  and  the  relator  remanded  on 
the  temporary  commitment. 

Order  accordingly. 


ANABLE  a.  THE  STEAM-ENGINE  COMPANY. 

Supreme  Court,  first  District;  General  Term,  June,  1861. 
PLEADING. — AVERMENT  OF  PARTNERSHIP. — DENIAL. 

An  allegation  in  a  complaint,  that,  after  the  making  of  a  note  payable  to  the  or- 
der of  the  defendants,  and  naming  them,  trading  and  doing  business  at,  &c., 
under  their  partnership  name,  and  designating  it,  which  note  afterwards,  and 
before  the  same  became  due  and  payable,  was  duly  indorsed  in  writing  by  the 
said  defendants  by  their  partnership  name, — is  a  sufficient,  though  informal, 
averment  of  a  paiinership  between  such  defendants. 

The  action  being  to  charge  such  defendants  as  indorsers,  the  allegation  of  their 
partnership  is  a  material  allegation.  A  statement  by  those  defendants  in  an 
answer  to  such  complaint,  that  "  they  deny  the  indorsement  in  the  said  com- 
plaint alleged,"  is  not  a  denial  of  the  partnership,  but  merely  of  the  writing  ; 
and  if  there  is  no  other  denial  of  the  partnership  in  the  answer,  that  fact  is  not 
put  in  issue. 

Appeal  from  a  judgment. 

This  action  was  brought  by  William  H.  Anable  against  the 
Forest  &  Agricultural  Steam-engine  Company,  Henry  N. 
Conklin,  Abraham  Inslee,  Stephen  B.  Conklin,  and  David  Har- 
risson,  to  recover  upon  a  promissory  note  alleged  to  have  been 
made  by  the  company  who  were  defendants,  and  to  have  been 
indorsed  by  the  individual  defendants. 

The  allegations  of  the  complaint  were  as  follows : — 
"  That  the  defendants,  the  Forest  &  Agricultural  Steam-en- 
gine Company, — a  corporation  incorporated  under  and  by  virtue 
of  an  act  of  the  Legislature  of  the  State  of  New  York,  entitled, 
'  An  Act  to  authorize  the  Formation  of  Corporations  for  Man- 
ufacturing, Mining,  Mechanical,  or  Chemical  Purposes,'  passed 
February  17th,  1848, — heretofore  at  the  city  of  Brooklyn,  made 
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their  certain  promissory-note  in  writing  by  their  said  corporate 
name,  signed  by  H.  N.  Conklin,  their  treasurer,  as  such,  and 
also  by  R.  G.  Fairbanks,  their  president,  as  such,  bearing  date 
on  August  4th,  1858 ;  wherein  and  whereby  they  promise  to 
pay,  three  months  after  the  date  of  said  note,  to  the  order  of 
the  defendants,  Henry  N.  Conklin,  Abraham  Inslee,  Stephen 
B.  Conklin,  and  David  Harrisson,  trading  and  doing  business 
at  said  city,  under  their  partnership  name  of,  or  firm  of,  Conk- 
lin, Inslee  &  Co.,  the  sum  of  $400  for  value  received ;  which 
said  note  afterwards,  and  before  the  same  became  due  and 
payable,  was  duly  indorsed  in  writing  by  said  defendants,  by 
their  said  partnership  name,  and  was  afterwards,  and  also  before 
the  same  became  due  and  payable,  duly  delivered,  so  indorsed, 
to  said  plaintiff;  and  which  said  note  was,  at  its  maturity,  duly 
presented  and  shown  to  said  defendants,  the  Forest  &  Agri- 
cultural Steam-engine  Company,  the  makers  thereof,  for  pay- 
ment, and  payment  then  and  there  duly  demanded,  and  re- 
fused. Of  all  of  which  the  said  Conklin,  Inslee  &  Co.,  had  due 
notice ;  yet  the  defendants  have  not  paid  the  same,  or  any  part 
thereof.  And  the  plaintiff  further  says,  that  he  is  now  the 
lawful  owner  and  holder  of  the  said  note ;  and  that  the  defend- 
ants are  justly  indebted  to  him  thereon  in  the  principal  sum  of 
$400,  together  with  interest  on  the  same  from  November  7th, 
1858. 

"Wherefore  the  plaintiff  prays  judgment  against  the  defend- 
ants for  the  said  principal  sum  of  money  and  interest,  together 
with  the  costs  of  this  action." 

The  individual  defendants  answered  as  follows :  "  Henry  N. 
Conklin,  Abraham  Inslee,  Stephen  B.  Conklin,  and  David  Har-' 
risson,  defendants  above  named,  separately  answering  the  com- 
plaint, in  the  above-entitled  action,  deny  the  indorsement  in  the 
said  complaint  alleged  of  the  promissory  note  therein  set  forth ; 
and  also  deny  any  knowledge  or  information  sufficient  to  form 
a  belief  as  to  whether  the  said  defendants  were  ever  notified  of 
the  presentment  and  non-payment  of  the  said  promissory  note, 
as  in  the  said  complaint  is  alleged." 

Hereupon  the  plaintiff  severed  the  action,  and  proceeded  to 
trial  against  the  individual  defendants. 

Upon  the  trial  at  circuit,  in  May,  1859,  before  Hon.  Wm.  F. 
Allen  and  a  jury,  in  support  of  the  allegations  of  the  complaint, 
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the  plaintiffs  counsel   produced   a  promissory  note,  in  these 
words : — 

$400  BROOKLYN,  August  4th,  1858. 

Three  months  after  date,  we  promise  to  pay  to  the  order  of 
Conklin,  Inslee  &  Co.,  four  hundred  dollars,  value  received. 

Forest  &  Agricultural  Steam-engine  Co., 

H.  K  Conklin, 
No.  17,  due  Nov.  7,  '58.  Treasurer. 

(Indorsed.) — Conklin,  Inslee  &  Co.,  18  to  36  Water-street, 
Brooklyn. 

From  the  judgment  entered  on  this  verdict  the  defendants 
appealed. 

William  H.  Scott,  for  the  appellants. 
John.  G.  Arbona,  for  the  respondent. 

BY  THE  COURT.* — 1.  We  think  the  allegation  of  partnership 
by  the  defendants  is  sufficient,  though  informally  averred. 

2.  That  it  is  a  material  allegation. 

3.  That  the  denial  in  the  answer  of  "  the  indorsement  of  the 
note,  in  the  complaint  alleged,"  is  a  mere  denial  of  the  writing, 
and  is  not  a  denial  of  the  partnership. 

•     4.  That  there  is  no  denial  of  the  partnership  in  the  answer, 
and,  therefore,  that  it  is  not  in  issue  in  this  case. 
The  judgment  is  affirmed,  with  costs.f 

*  Present,  CLERKE,  P.  J.,  SUTHERLAND  and  LEONARD,  JJ. 

f  We  are  informed  that  this  decision  was  affirmed  by  the  Court  of  Appeals,  De- 
cember, 1862. 
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FIELDEN  a.  CASELLI. 

Swpreme  Court,  First  District;  General  Term,  October,  1863. 
PLEADING. — LEAVE  TO  AMEND. — ADMISSIONS. 

The  omission  in  pleading,  to  contradict  an  allegation  of  the  adverse  party's  pre- 
vious pleading,  though,  in  legal  effect,  an  admission  of  such  allegation,  is  not 
such  an  admission  that,  on  amending  by  inserting  a  denial,  any  explanation 
of  the  inconsistency  is  required. 

Where  only  part  of  an  answer  is  demurred  to,  the  defendant,  tinder  the  leave  to 
amend,  can  only  amend  the  defective  portion  of  the  answer,  and  cannot  set  up 
new  defences  ;  but  he  may  add  to  the  part  demurred  to  any  thing  which  would 
strengthen  the  defence  as  originally  made,  even  if  such  matter  had  from  any 
cause  teen  passed  over  and  left  unanswered  in  the  first  pleading. 

Appeal  from  an  order  refusing  to  strike  out  from  an  answer 
a  denial  inserted  by  way  of  amendment. 

This  action  was  brought  against  Alexander  Caselli,  Louis 
Erm'le  Lahens,  and  others,  by  Thomas  Fielden,  and  others,  as 
judgment-creditors  of  the  defendant  Caselli,  to  set  aside  certain 
alleged  fraudulent  assignments,  and  to  compel  an  accounting. 
Three  defences  were  interposed  by  the  defendant  Lahens,  to 
the  second  of  which  the  plaintiffs  demurred.  Their  demurrer 
was  sustained,  and  judgment  awarded  in  their  favor  on  such 
demurrer,  with  costs ;  "  with  liberty,  however,  to  the  said  de- 
fendant, Louis  Emile  Lahens,  to  serve  an  amended  answer  to 
the  complaint  herein  within  twenty  days  after  notice  t>f  this 
order,  upon  payment  of  the  costs  of  said  demurrer."  An 
amended  answer  was  served,  containing  the  defence  formerly 
demurred  to,  and  avoiding  the  detects  in  the  former  answer. 
The  defendant  Lahens  added  to  the  defence,  also,  a  statement  of 
absence  from  the  country  at  a  particular  period,  in  connection 
with  a  denial  that  he  had  accepted  the  trust  under  the  assign- 
ment, as  was  averred  by  the  complaint.  The  former  answer 
did  not  deny  such  acceptance,  and  therefore  had  admitted  it. 

The  plaintiffs  moved  to  strike  out  this  denial ;  which  motion 
was  denied  at  chambers,  and  the  plaintiffs  appealed. 
VOL.  XVI.— 19 
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Jeremiah  Larocque,  for  the  appellants. 

Ettyridge  J.  Gerry,  for  the  respondents. — I.  It  is  true,  that 
under  the  old  rule  of  this  court  of  1796,  and,  indeed,  at  common 
'  law,  where  an  amendment  of  a  pleading  held  bad  on  demurrer 
was  permitted,  the  defendant  was  not  allowed  to  add  or  inter- 
pose new  pleas.  (Rule  8,  Supreme  Court  Rules  of  1796 ;  Dole 
a.  Moulton,  Col.  &  C.  Gas.,  91 ;  Gouverneur  a.  Elmendorf,  4 
Johns.  Ch.,  357 ;  Benedict  a.  Ripley,  5  Cow.,  37 ;  "Western  Re- 
serve Bank  a.  Stryker,  Clarice,  380 ;  Hollister  a.  Livingston,  9 
How.  Pr.,  140.) 

II.  But,  under  the  Code,  either  party  is  allowed  to  shape  his 
own  pleadings  to  suit  himself ;  and  there  no  longer  exists  any 
restriction  upon  the  power  of  the  court  to  allow  such  amend- 
ments before  trial,  even  though  the  effect  be  to  change  entirely 
the  whole  cause  of  action  or  ground  of  defence.     (Code,  §  173.) 
1.  A  party  may  amend  his  answer  by  setting  up  a  new  and 
separate   defence,  even  though  such  defence  is  of  the  class 
usually  styled  unconscionable.     (Macqueen  a.  Babcock,  13  Ab- 
botts'1 Pr.,  268 ;  S.  C.,  22  How.  Pr.,  229 ;  overruling  Hollister 
a.  Livingston,  and  reviewing  the  cases  cited  by  the  appellants' 
counsel ;  Harrington  a.  Slade,  22  Barb.,  161 ;  "Wyman  a.  Re- 
mond,  18  How.  Pr.,  272 ;  Spencer  a.  Tooker,  12  Abbotts'  Pr., 
353 ;  S.  C.,  21  How.Pr.,  333  ;  Beardsley  a.  Stover,  7  Ib.,  249 ; 
1  Van  Santo.  PL,  2  ed.,  805.)     2.  So,  a  plaintiff  may  amend 
his  complaint  by  adding  or  striking  out  a  cause  of  action. 
(Mason  a.  "Whitely,  1  Abbotts'  Pr.,  85 ;  "Watson  a.  Rushmore, 
15  Ib.,  51,  per  BAENAKD,  J.) 

III.  The  rule  is  different  as  to  amendments  on  the  trial,  or 
after  trial.     (Code,  §  173,  supra;  Fagen  a.  Davison,  2  Duer, 
153.    Miller  a.  Moore,  1  K  D.  Smith,  743,  cited  by  appellants' 
counsel.     Troy  &  Boston  R.  R.  Co.  a.  Tibbetts,  11  How.  Pr., 
168,  states  the  distinction.) 

IV.  The  terms  of  the  order,  under  which  this  amended  an- 
swer was  interposed,  are  not  restrictive  as  to  what  may  be  set 
up  as  a  defence. 

Y.  Nor  is  there  any  harshness  in  permitting  a  party,  upon 
terms,  to  interpose  a  good  and  valid  defence  not  previously 
pleaded.  (Code,  §  172.) 
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BY  THE  COURT.* — INGRAHAM,  J. — This  matter  is  not  added  as 
a  separate  defence,  but  as  intendod  to  aid  the  defence  formerly 
demurred  to.  Although  it  was  not  thought  necessary  in  the 
former  answer  to  set  up  these  facts,  still  I  know  of  no  rule  that 
would  prevent  the  party,  under  the  Code,  from  obtaining  leave 
to  amend  in  fhis  respect.  The  omission  to  contradict  an  alle- 
gation in  a  pleading  should  not,  on  such  an  application,  be 
considered,  equivalent  to  a  direct  admission  of  its  truth.  In 
the  latter  case,  some  explanation  would  be  required  before  a 
party  would  be  allowed  to  make  a  contrary  statement.  Mere 
silence  in  an  answer  is  not  to  be  held  to  such  a  strict  rule. 

"Where  only  a  part  of  an  answer  is  demurred  to,  the  defend- 
ant, under  the  leave  to  amend,  can  only  amend  the  defective 
portion  of  the  answer,  and  cannot  set  up  new  defences ;  but  he 
may  add  to  the  part  demurred  to  any  thing  which  would 
'strengthen  the  defence  as  originally  made,  even  if  such  matter 
had,  from  any  cause,  been  passed  over  and  left  unanswered  in 
the  first  pleading. 

On  motion,  such  an  amendment  would  be  allowed  (Macqueen 
a.  Babcock,  22  How.  Pr.,  229 ;  Spencer  a.  Tooker,  12  Abbotts' 
Pr.,  249);  and  the  defendant  could  do  the  same  under  the 
right  to  amend  of  course,  and  might  even  add  new  defences. 
(Wyman  a.  Reinond,  18  How.  Pr.,  272.)  Under  the  enlarged 
system  of  amendment  introduced  by  the  Code,  it  seems  to  be 
only  in  accordance  with  the  whole  scope  and  intent  of  that 
statute,  to  extend  the  rules  of  amendment  much  further  than 
were  formerly  in  practice. 

We  think  the  order  at  chambers  was  proper,  and  should  be 
affirmed. 

*  Present,  SUTHERLAND,  Ch.  J.,  LNGRAUAJI  and  LEONARD,  JJ. 
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GKIFFITHS  a.  DE  FOREST. 

Supreme  Court,  Third  District;  General  Term,  Sept.,  1862, 
OFFER  TO  ALLOW  JUDGMENT. 

In  an  action  against  several  defendants,  an  offer  to  allow  judgment,  under  section 
385  of  the  Code,  in  order  to  preclude  the  plaintiff  from  recovering  costs  if  he 
fails  to  obtain  a  more  favorable  judgment  than  contained  in  such  offer,  must 
be  expressly  an  offer  on  behalf  of  all  the  defendants,  or,  at  least,  on  behalf  of 
all  as  to  whom  the  cause  is  in  a  situation  to  perfect  judgment.* 

A  judgment  against  all  joint-debtors  must  be  deemed  more  favorable  than  a  judg- 
ment for  the  same  amount  against  a  part  of  them  only. 

It  seems,  that  the  offer  in  any  case  would  be  insufficient  if  it  involved  the  necessity 
of  severing  the  action. 

Appeal  from  an  order  respecting  costs. 

This  was  an  action  brought  by  John  Griffiths  against  Stephen 
De  Forest  and  three  other  defendants,  upon  a  joint  and  several 
bond.  All  the  defendants  were  served  with  summons. 

Two  of  the  defendants  served  an  offer,  under  section  385  of 

*  In  BRUSLE  a.  GILMER  (New  York  Common  Pleas;  Special  Term,  May,  1859),  it  was 
Held,  that  such  offer  is  unavailable,  unless  the  cause  is  in  such  a  situation  in  re- 
spect to  other  defendants  than  those  making  the  offer,  that  the  plaintiff,  on  filing 
the  offer,  can  immediately  take  judgment  against  all  for  the  amount  or  to  the  ef- 
fect specified. 

BRADY,  J. — The  judgment  entered  in  this  action  was  premature.  The  liability 
charged  against  the  defendants  is  a  joint  one,  and  judgment  could  not  be  regularly 
perfected  against  the  defendant.  Margaret  Gilmer,  until  the  cause  was  at  an  end, 
as  to  the  other  defendant,  although  an  offer  to  permit  judgment  to  be  taken  was 
made  and  accepted.  Wb^re  a  number  of  defendants  are  sued  on  a  joint  liability, 
and  some  defend,  and  one  fails  to  answer,  the  plaintiff  is  not  entitled  to  judgment 
against  the  defendant  not  answering,  until  the  issue  raised  by  the  other  defend- 
ants has  been  disposed  of.  (Catlin  a.  Latson,  4  Abbotts'  Pr.,  248.)  The  rule  is  the 
same  where  an  offer  is  made  by  one  of  several  defendants,  because  there  can  be 
but  one  judgment ;  and  the  offer  is  unavailable,  unless  the  cause  is  in  such  a  sit- 
uation in  respect  to  the  other  defendants,  that  the  plaintiff,  on  filing  the  offer,  im- 
mediately takes  judgment  against  all  for  the  amount,  or  to  the  effect  specified. 
(La  Forge  a.  Chilson,  3  Sandf.,  752.)  This  motion  is  decided  on  the  question  of 
irregularity  alone,  and  is  granted,  without  costs. . 
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the  Code,  in  their  own  names  alone,  and  signed  by  attorneys 
who  appeared  for  them  alone,  by  which  they  offered  "  to  let 
judgment  be  taken"  for  the  sum  of  the  penalty  of  the  bond, 
which  was  less  than  the  amount  claimed  in  the  summons  and 
complaint.  The  plaintiff  did  not  accept  the  offer ;  but,  upon  a 
trial  of  the  cause,  he  recovered  only  the  amount 'of  the  penalty 
of  the  bond,  with  interest,  being  no  greater  sum  than  the  two 
defendants  had  offered. 

The  court,  at  special  term,  refused  to  direct  the  clerk  to  de- 
duct from  the  recovery  costs  accrued  after  the  offer,  and  the 
two  defendants  who  made  the  offer  appealed. 

BY  THE  COURT. — HOGEBOOM,  J. — To  entitle  the  defendants  to 
costs,  after  serving  an  offer  of  compromise,  the  plaintiff  must 
fail  to  obtain  a  more  favorable  judgment  than  the  one  contained 
in  the  defendants'  offer.  (Code  of  Pro.,  §  385.)  The  judgment 
which  the  plaintiff  in  fact  obtained,  was  a  judgment  against  all 
the  defendants  for  $500  and  interest,  besides  costs.  The  judg- 
ment which  the  defendants  offered  to  the  plaintiff  was  a  judg- 
ment for  the  same  amount,  against  only  two  of  the  four  defend- 
ants. The  former  judgment  entitled  the  plaintiff  to  collect  the 
amount  of  it  from  the  joint  property  of  all  the  defendants,  and 
from  the  individual  property  of  any  one  of  them.  The  latter 
judgment  would  have  entitled  the  plaintiff  to  collect  the  same 
only  from  the  interest  of  Van  Etten  and  Lefevre  in  the  joint 
property  of  the  defendants,  and  from  the  individual  property 
of  Van  Etten  or  Lefevre.  ... 

I  do  not  think  the  latter  judgment  can  be  said  to  be  as  favor- 
able to  the  plaintiff  as  the  one  he  actually  recovered ;  and, 
therefore,  he  was  not,  at  the  peril  of  being  subjected  to  costs, 
bound  to  accept  it.  The  Code  did  not,  I  think,  by  authorizing 
this  offer,  intend  to  deprive  the  plaintiff  of  any  substantial  ben- 
efit which  he  could  secure  by  continuing  the  litigation,  but  only 
to  protect  the  defendants  from  needless  expense. 

In  construing  the  defendants'  offer,  I  have  assumed  that  it 
was  designed  to  be  limited  to  a  judgment  against  Van  Etten 
and  Lefevre.  The  offer  is  in  terms  made  by  them  alone,  and  is 
signed  by  attorneys  professing  to  act  for  them  alone.  It  is  true, 
the  language  is,  "offer  to  let  judgment  be  taken,"  without  say- 
ing, "  against  them ;"  but  I  think  it  must  be  construed  the 
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same  as  if  the  words  "  against  them"  had  been  added  :  1,  be- 
cause section  385  of  the  Code  provides  that  the  defendant  may 
serve  an  offer  "  to  allow  judgment  to  be  taken  against  him ;" 
2,  because,  even  if  two  out  of  four  joint  defendants  have  the 
power  to  authorize  a  joint  judgment  to  be  taken  against  all 
(which  I  do  not  decide),  I  think  the  offer  should  be  clear  and 
unequivocal  on  that  point,  and  not  subject  to  misconstruction. 

If  I  am  right  in  the  pofition  already  taken,  the  decision  of 
the  judge  at  special  term  was  correct.  But  I  will  discuss  an 
additional  point  in  the  case. 

I  am  inclined  to  think  the  offer  should  be  a  practical  one, — one 
of  which  the  plaintiff  may  avail  himself,  at  once  and  absolutely, 
without  asking  the  aid  or  permission  of  the  court,  and  without 
endangering  his  proceedings  against  the  other  defendants. 

The  section  of  the  Code  in  question  (§  385)  provides  that  the 
plaintiff  may,  within  ten  days,  by  notice  in  writing  to  that 
effect,  accept  the  offer ;  and,  in  such  case,  may  file  the  sum- 
mons, complaint,  offer,  and  affidavit  of  notice  of  acceptance, 
and  the  clerk  must  thereupon  enter  judgment  accordingly. 

Now,  in  the  first  place,  it  is  not  clear  that  the  plaintiff  may, 
on  his  own  motion,  sever  the  action  by  entering  judgment 
against  two  of  the  joint  defendants,  and  preserve  the  action  in 
full  vigor  against  the  other  two ;  for  section  274  of  the  Code 
provides  that  "in  an  action  against  several  defendants,  the 
court  may,  in  its  discretion,  render  judgment  against  one  or 
more  of  them,  leaving  the  action  to  proceed  against  the  others, 
whenever  a  several  judgment  may  be  proper."  It  would  ap- 
pear, therefore,  to  be  in  the  discretion  of  the  court,  and  not 
at  the  election  of  the  plaintiff,  whether  the  action  shall  be  sev- 
ered. If  the  plaintiff,  therefore,  availed  himself  of  the  defend- 
ants' offer,  and  entered  judgment,  it  may  be  questionable 
whether  he  would  not  thereby  discontinue  the  action  against 
the  defendants  who  had  not  united  in  the  offer.  I  think  it  was 
not  intended  that  he  should  subject  himself  to  such  a  hazard. 

Nor  do  I  think  he  should  be  compelled  to  go  to  the  court, 
and  seek  permission  to  sever  the  action,  before  he  could  safely 
accept  the  offer.  He  might  or  might  not  have  time  to  do  so 
within  the  ten  days,  he  might  or  might  not  siicceed  if  he  made 
the  attempt ;  and  I  do  not  think  the  law-makers  meant  to  ex- 
pose him  to  so  many  embarrassments  and  contingencies,  at  the 
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risk  of  paying  costs  to  his  adversary  if  he  did  not.  My  impres- 
sion is,  the  offer  mnst  be  one  which  the  plaintiff  may  imme- 
diately and  absolutely  accept,  and  enter  judgment  thereon 
without  question  as  to  his  power  to  do  so,  and  without  impair- 
ing or  imperilling  his  remedies  against  other  parties. 

Entertaining  an  opinion  adverse  to  the  defendant  on  the 
questions  thus  far  discussed,  I  do  i*>t  deem  it  necessary  to  con- 
sider the  further  question,  whether  an  offer  of  compromise, 
under  this  section,  in  order  to  be  'available,  must  be  made  in 
behalf  of  all  the  defendants,  or  of  all  the  defendants  who  have 
appeared  and  defended,  or  of  all  the  defendants  except  those  .as 
to  whom  the  cause  is  in  a  situation  to  perfect  judgment  There 
are  many  considerations  in  favor  of  such  a  construction,  which 
did  not  strike  me  so  forcibly  when  the  question  was  first  pre- 
sented. 

I  think  the  decision  of  the  motion  at  special  term  was  right, 
and  that  the  order  should  be  affirmed,  with  $10  costs. 

Order  affirmed. 


DE  WEEKTH  a.  FELDKER 
New  York  Common  Pleas;  General  Term,  July,  1863. 

AFFIDAVIT  TO  OBTAIN  ORDER  OF  ARREST. — SETTING  our  SOURCES 
OF  INFORMATION. — PRODUCTION  OF  "WRITTEN  INSTRUMENT. 

To  justify  an  order  of  arrest,  where  some  of  the  material  allegations  of  the  affida- 
vit are  upon  information  and  belief,  the  sources  and  nature  of  the  information 
must  be  particularly  set  out,  and  a  good  reason  given  why  a  positive  statement 
cannot  be  procured.*  Documents  relied  on  must  be  presented,  or  copies  fur- 
nished. 


*  In  POTTER  a.  SULLIVAN  (New  York  Superior  Court ;  Special  Term.  1862),  the  i 
rule  was  applied  ;  and  it  was  Held,  that,  in  an  action  in  which  an  intent  to  defraud 
creditors  was  relied  on  as  a  ground  of  arrest,  positive  allegations  that  the  defend- 
ant was  carrying  on  business  at  his  stores  on  the  day  when  the  demand  was  pre- 
sented, and  then  told  the  plaintiffs  to  call  in  three  days  and  he  would  pay  it ;  and 
that  on  the  third  day  both  his  stores  were  in  possession  of  other  persons,  claiming 
under  a  bill  of  sale  dated  the  preceding  day  ;  and  that  the  defendant  couhl  not  be 
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Thus,  where  the  affidavit  to  obtain  an  order  of  arrest  set  out  material  facts  on  in- 
formation derived  from  a  notarial  act  duly  certified,  and  from  a  letter  of  the 
defendant,  but  omitted  to  set  out  the  contents  of  these  papers,  it  was  Edd,  in- 
sufficient. 


found  on  diligent  search  ;  together  with  allegations,  on  information  received  from 
such  vendees,  that  the  defendant  had  sold  the  stores  on  the  day  preceding, — were 
sufficient  to  sustain  an  order  of  arrfst. 

This  was  a  motion  to  vacate  an  order  of  arrest,  and  it  was  made  on  the  original 
affidavits. 

MONELL,  J. — I  agree  with  the  defendant's  counsel,  that  an  affidavit  upon  infor- 
mation and  belief  merely  is  not  sufficient  to  authorize  an  order  of  arrest.  The 
facts  and  circumstances  must  be  stated,  that  the  court  may  see  from  the  evidence 
that  it  is  a  case  wherein  the  defendant  may  be  arrested.  Having  stated  the  facts, 
the  court  must  judge  whether  they  are  sufficient  to  fairly  draw  the  conclusion 
that  the  act  of  the  defendant  was  done  with  an  intent  to  defraud  creditors. 

In  this  case,  the  facts  and  circumstances  sworn  to  by  the  plaintiff  are  : — 

I.  The  cause  of  action,  which  is  sufficiently  stated  to  authorize  a  judgment  on 
failure  to  answer. 

II.  That  the  indebtedness  was  chiefly  for  work  or  labor,  performed  in  April  and 
May,  1862. 

,111.  The  agreement  of  the  defendant  to  pay  for  the  work  when  finished. 

IV.  That,  at  the  time  the  work  was  done,  he  was  carrying  on  business  in  a  store 
on  the  corner  of  Grand  and  Mangin  Streets,  and  had  leased  another  store,  173 
South  Street,  which  he  opened  about  the  24th  of  May,  1862. 

V.  That  defendant  promised  to  pay  the  debt  on  the  24th  of  May,  and  when 
the  plaintiffs  called  upon  him  on  that  day,  they  were  told  by  defendant  to  call  on 
the  27th,  and  get  their  money. 

VI.  That,  on  calling  on  the  27th,  they  found  other  persons  in  possession  of  both 
stores,  and  saw  the  bill  of  sale  of  the  South  Street  store,  executed  by  defendant 
on  the  day  previous.     ' 

VII.  That  diligent  search  was  afterwards  made  for  the  defendant,  but  he  could 
not  be  found. 

These  are  the  principal  facts  sworn  to.  The  only  facts  stated  on  information, 
are  that  the  persons  in  charge  of  the  store  on  the  27th  stated  that  the  defendant 
had  sold  the  stores  on  the  26th,  and  the  purchaser  of  the  South  Street  store  stated 
that  he  had  paid  $900  to  the  defendant  for  the  store,  &c. 

From  these  facts  I  have  no  difficulty  in  determining  that  a  prima-facie  case  of 
fraudulent  intent  is  made  out,  sufficient  to  put  the  defendant  to  proof  to  remove 
the  belief  of  design  on  his  part  to  convert  his  property  into  cash,  and  with  it  to 
elude  his  creditors.  After  receiving  payment  for  his  store,  he  failed  to  keep  his 
appointment  on  the  next  day,  and  subsequently  kept  away,  and  after  diligent 
search  could  not  be  found.  The  putting  the  plaintiff  off  from  the  24th  to  the  27th 
is  calculated  to  confirm  the  belief  that  he  was  endeavoring  to  arrange  his  affairs 
in  the  interim  to  escape  liability  to  his  creditors. 

On  the  whole,  I  think  the  order  must  stand. 

Motion  denied,  with  $7  costs,  without  prejudice  to  renew  the  motion  to  vacate 
on  affidavits. 
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The  rule,  that  one  shall  not  resort  to  inferior  evidence  when  he  has  it  in  his  power 
to  produce  evidence  affording  greater  certainty  of  the  fact  in  question, — applied 
to  an  affidavit  to  obtain  an  order  of  arrest. 

Appeal  from  an  order  discharging  an  order  of  arrest. 

This  action  was  brought  by  August  De  Weerth,  Jr.,  against 
Albert  Feldner,  to  recover  the  ainotfnt  of  a  debt  alleged  to  have 
been  fraudulently  contracted.  The  parties  were  residents  of 
Prussia,  and  the  debt  was  contracted  there.  An  order  of  arrest 
was  issued,  on  the  ground  that  the  defendant  had  been  guilty 
of  a  fraud  in  contracting  the  debt  for  which  the  action  was 
brought.  The  nature  of  the  affidavit,  upon  which  the  order  of 
arrest  was  issued,  sufficiently  appears  from  the  opinion.  The 

defendant  moved  to  discharge  the  order  of  arrest  on  the  original 

* _____^^_ 

In  CUMMINGS  a.  WOOLLK  (Supreme  Court,  First  District ;  Chambers,  June,  1860),  it 
was  Held,  1.  That  a  motion  to  vacate  an  order  of  arrest  after  the  defendant  has 
been  discharged  on  bail  is  not  a  preferred  motion ;  2.  That  an  allegation  that 
certain  representations  of  defendant,  set  forth,  were  false,  as  deponent  had  since 
learned,  might  be  regarded  as  a  positive  allegation  of  falsity,  and  not  as  one  on 
information  and  belief ;  and  3.  That  an  irregular  default,  setting  aside  an  order 
of  arrest,  does  not  in  itself  affect  the  validity  of  the  undertaking  given  to  the 
sheriff  on  the  arrest,  if  the  undertaking  has  not  been  given  up  or  cancelled. 

BONNET,  J. — This  motion  to  vacate  the  order  of  arrest,  after  defendant  had  been 
discharged  on  bail,  was  not  a  preferred  motion.  It  was  in  no  sense  a  motion  to 
discharge  from  imprisonment.  The  default  was  irregularly  taken,  and  must  be 
opened. 

The  affidavits  on  which  the  order  of  arrest  was  made,  in  my  opinion,  authorized 
such  order.  The  allegation  that  the  representations  made  by  defendant  to  obtain 
credit  (as  set  forth)  were,  as  the  deponent  had  since  learned,  false,  amounts  to  a 
positive  averment  of  their  falsity.  What  the  deponent  had  "learned"  he  as- 
sumes to  state  that  he  knew, — and  the  sources  of  such  knowledge,  as  they  are  not 
set  forth,  must  be  presumed  to  be  sufficient  to  justify  the  statement. 

The  only  question  now  to  be  determined  is,  "  did  the  defendant  make  the  al- 
leged representations?"  for  if  made,  it  clearly  appears,  I  think,  that  they  were 
not  true  in  the  sense  in  which  they  would  naturally  be  understood  by  any  one 
who  heard  them.  The  defendant  denies  that  he  made  the  several  representations 
stated  by  plaintiff,  or  any  one  of  them,  or  any  statements  to  the  like  effect.  The 
plaintiff  swears  positively  that  he  did  make  them— and  upon  all  the  papers  read 
on  this  motion,  I  am  satisfied  that  he  did  make  such  representations,  or  state- 
ments equivalent  thereto.  The  motion  to  vacate  the  order  of  arrest  is  denied, 
with  $10  costs,  to  be  costs  in  the  action  and  abide  the  event  of  the  suit 

I  do  not  think  the  order  irregularly  taken  by  default,  and  which  is  set  aside,  in 
any  way  affects  the  validity  of  the  undertaking  taken  by  the  sheriff  on  the  arrest, 
unless  that  undertaking  has  been  destroyed  or  cancelled.  If  that  has  been  done, 
it  may  be  necessary  to  issue  another  warrant. 
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affidavit  alone,  urging  two  reasons  in  support  of  his  motion  : 
1.  Because  the  affidavit  set  out  only  the  sources  of  information, 
whereas  it  ought  to  set  out  verbatim  all  the  letters  and  docu- 
ments which  were  the  sources  of  information.  2.  Because  the 
contract  had  been  entered  into  abroad,  and  the  fraud  alleged 
had  been  committed  abroad.  The  court  discharged  the  order 
of  arrest,  and  the  plaintiff  appealed  from  this  order. 

Bernard  Roelker,  for  the  appellant. — I.  The  statute  does  not 
define  the  proof  to  be  made  on  application  for  an  order  of 
arrest,  except  that  it  is  to  be  by  affidavit.  The  judge  must 
exercise  a  sound  judicial  judgment  upon  the  force  and  weight 
of  the  evidence  produced.  He  must  be  satisfied  judicially. 
(Smith  a.  Luce,  14  Wend.,  237.)  Affidavits  setting  forth  the 
sources  of  the  information  and  belief,  and  the  nature,  and  qual- 
ity, and  belief,  are  sufficient  to  warrant  an  order  of  arrest. 
(Peel  a.  Elliott,  16  How.  Pr.,  481 ;  Whitbeck  u.  Roth,  5  Ib., 
143 ;  Crandall  a.  Bryan,  5  Abbotts'  Pr.,  162 ;  Blason  a.  Bruno, 
21  How.  Pr.,  112;  Hoffm.  Prov.  Rem.,  46.) 

II.  The  judge  who  granted  the  order  of  arrest  was  satisfied 
with  the  evidence  presented  to  him;    it  presented   a  primar 
facie  case  for  an  order  of  arrest.     I^o  counter-affidavits  were 
produced  at  the  hearing  of  the  motion,  therefore  the  facts  stated 
in  the  affidavit  must  be  taken  for  true. 

III.  The  fact  that  the  alleged  fraud  was  committed  out  of 
this  State  cannot  take  away  the  remedy  which  the  law  has  pro- 
vided for  all  suitors.    The  lexfori  is  decisive  as  to  the  remedies. 
(Westlake  on  Priv.  Int.  L.,  390,  §  408;    Story's  Confl.  L., 
§  591 ;  2  Kent's  Com.,  462.)     In  the  case  of  Smith  a.  Spinnolla 
(2  Johns.,  198),  both  parties  were  foreigners  and  non-residents, 
and  the  contract  made  abroad ;  the  court  held  that  the  remedy 
on  contracts  must  be  prosecuted  according  to  the  laws  of  the 
country  in  which  action  is  brought.     (Whittemore  a.  Adams,  2 
Cow.,  626 ;  Peck  a.  Hozier,  14  Johns.,  346 ;  Andrews  a.  Her- 
riott,  4  Cow.,  508;  Ib.,  528,  note;  Brettelot  a.  Sandos,  4  Scott, 
201 ;  overruling  "Welan  a.  Fitz  James,  1  JSos.  &  P.,  138 ;  Flack 
a.  Holin,  1  J.  t&  W.,  405,  417 ;  De  la  Yega  a.  Hanna,  1  B.  & 
Aid.,  284.)    The  case  of  Blason  a.  Bruno  (12  Abbotts'  Pr.,  265) 
is  not  applicable.     The  order  of  arrest  in  the  case  at  bar  was 
granted  under  the  4th  subdivision  of  section  179,  viz.,  for  rea- 
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son  that  the  defendant  had  been  guilty  of  a  fraud  in  contracting 
the  debt. 

John  Cook  &  Son,  for  the  respondent. 

BY  THE  COURT. — DALY,  F.  J. — The  rule  upon  which  this 
court  has  uniformly  acted  in  granting  arrests  upon  information 
and  belief  is,  that  the  sources  of  the  information  must  be  set 
out,  that  the  judge  may  see  whether  the  conclusions  drawn  are 
warranted  by  it  or  not.  If  the  information  is  derived  from 
letters  or  official  documents  in  the  possession  of  the  person  who 
makes  the  affidavit,  or  which  it  is  in  his  power  to  procure,  they 
should  be  presented  with  the  application,  or  copies  of  them 
should  be  furnished.  To  adopt  any  other  rule  would  be  to  sub- 
stitute the  conclusions  of  the  person  who  makes  the  affidavit 
for  that  of  the  judge.  The  person  who  makes  the  deposition,  as 
in  this  case,  may  infer  from  the  information  upon  which  he 
relies  that  the  debt  was  fraudulently  contracted,  and  that  a 
cause  for  arrest  exists ;  but  the  judge,  upon  perusing  the  papers 
or  documents  furnishing  the  information,  may  think  otherwise. 
Where,  therefore,  it  is  in  the  power  of  the  person  asking  for  the 
arrest  to  lay  before  the  court  the  sources  upon  which  he  has 
relied  for  the  conclusion  he  has  come  to,  he  must  do  so ;  as  it  is 
the  judge,  and  not  he,  who  is  to  decide  whether  a  cause  for 
arrest  exists  or  not. 

The  general  rule  is  succinctly  laid  down  by  Judge  Edmonds 
in  Whitlock  a.  Koth  (5  How.  Pr.,  143),  in  these  words :  "  So 
far  as  the  facts  may  be  within  the  knowledge  of  the  plaintiff, 
they  must  be  stated  positively ;  but,  so  far  as  they  necessarily 
rest  on  information  derived  from  others,  they  may  be  so  stated, 
when  the  sources  and  nature  of  the  information  are  particularly 
set  out,  and  a  good  reason  is  given  why  a  positive  statement  of 
them  cannot  be  procured."  And  again:  "The  sources  of  the 
information  obtained  must  be  set  forth,  so  that  the  court  may 
be  able  to  ascertain  whether  the  party  is  right  in  entertaining 
the  belief  to  which  he  deposes ;"  and  to  the  same  effect,  sub- 
stantially, are  the  cases  of  Vanderpool  a.  Kissam  (4  Saiuty.y 
715) ;  Crandall  a.  Bryan  (5  Abbotts'  Pr.,  162) ;  Blason  a.  Bruno 

*  Present,  DALY.  F.  J..  HILTON  and  BRADY,  JJ. 
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(12  75.,  265);  Campbell  a.  McCormick  (1  flow.  Pr.,  251); 
Matter  of  Faulkner  (4  Hill,  601).  There  is  a  distinction 
between  stating  the  sources  of  information,  and,  as  Judge  Ed- 
mond  says,  "  setting  them  forth,"  and  it  is  exactly  the  distinc- 
tion which  exists  in  this  case.  The  person  who  makes  the  affi- 
davit states  as  the  sources  of  his  information  a  letter  written  by 
the  plaintiff,  another  written  by  the  defendant,  and  an-  official 
notarial  act,  drawn  up  at  Elberfeld,  in  Prussia,  according  to 
law,  and  certified  by  the  consular  agent  of  the  United  States  at 
Bremen ;  and  from  these  documents,  inspected  only  by  himself, 
he  draws  the  conclusion  and  swears  to  his  belief  that  the 
defendant  borrowed  a  certain  sum  of  money  from  the  plaintiff, 
at  Elberfeld,  in  Prussia,  with  an  intent  not  to  pay  it  back  again, 
but  to  defraud  the  plaintiff  of  it,  and,  shortly  thereafter,  secret- 
ly and  stealthily  left  his  place  of  residence  and  business,  at  Ro- 
tingen,  in  Germany,  without  disclosing  to  any  one  whither  he 
intended  to  go  or  had  gone.  It  was  impossible  for  the  judge  to 
determine  whether  these  documents  warranted  such  a  conclu- 
sion or  not,  unless  he  knew  what  they  contained.  The  contents 
of  some  of  them  are  stated,  or  rather  the  deponent's  conclusion 
as  to  their  contents,  and  they  are  limited  to  two  facts :  that  the 
notarial  act  referred  to  duly  established  the  defendant's  indebt- 
edness to  the  plaintiff;  and  that  in  the  letter  written  by  the 
defendant  to  a  friend,  he  wrote  that  when  the  letter  would  be 
received  he  would  be  floating  upon  the  ocean,  bound  to  Aus- 
tralia, whither  he  intended  to  migrate, — which  two  facts  are 
not  of  themselves  sufficient  to  warrant  the  conclusion  that  the 
debt  was  fraudulently  contracted;  and  yet  beyond  this  nothing 
is  stated  as  to  the  contents  of  the  papers,  which  constitute  the 
sole  source  of  the  deponent's  information. 

It  is  presumable,  from  the  affidavit,  that  the  person  who 
made  it  has  perused  the  documents  upon  which  his  affidavit  is 
based.  If  they  are  not  in  his  possession,  or  if  it  was  out  of  his 
power  to  produce  them,  or  furnish  copies  of  them  to  the  judge 
when  the  application  was  made  for  the  arrest,  he  should  have 
so  stated.  Unless  some  such  excuse  is  given,  the  familiar  rule 
of  evidence  is  applicable, — that  a  person  shall  not  be  allowed 
to  resort  to  inferior  evidence  when  he  has  it  in  his  power  to 
produce  evidence  affording  greater  certainty  as  to  the  fact  in 
question. 
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As  the  affidavit  was  defective  upon  this  ground,  it  will  not 
be  necessary  to  examine  the  additional  ground  upon  which  the 
judge  below  regarded  it  as  insufficient.  The  order  made  at  the 
special  term  should  be  affirmed. 


HAUPT  a.  POHLMANN. 

New  York  Superior  Court ;  General  Term,  July,  1863. 

JVLiucious  PROSECUTION. — PROBABLE  CAUSE. — COMMITMENT  BY 
MAGISTRATE. — INSTRUCTIONS  TO  JURY. — TRIAL.* — EXCESSIVE 
VERDICT. 

'A  judge  at  the  trial  is  not  bound,  without  the  request  of  parties,  to  give  any  in- 
structions to  the  jury  ;  and  the  latter  are  presumed  to  be  acquainted  with  all 
the  rules  of  law,  in  regard  to  which  the  parties  do  not  require  them  to  be  in- 
structed, or  the  court  does  not  instruct  them. 

*  In  HECKKR  a.  HOPKINS  (New  York  Common  Pleas ;  Circuit,  1868),  it  was  Held, 
that,  on  the  trial  of  an  action  to  recover  unliquidated  damages  for  personal  inju- 
ries, the  plaintiff  has  the  affirmative,  even  though  by  the  pleadings  the  wrongful 
act  charged  is  admitted. 

This  was  a  ruling  at  circuit.  The  action  was  for  libel.  The  defendant's  answer 
admitted  the  publication  of  the  libel  as  alleged  in  the  complaint,  and  set  up  mat- 
ter in  justification. 

The  cause  came  on  for  trial  before  his  honor,  Judge  Daly,  and  a  jury.  The 
question  was  raised  as  to  who  had  the  right  to  begin.  The  defendant's  counsel 
claimed  the  affirmative,  on  the  ground  that,  under  the  pleadings,  the  allegations 
of  the  complaint  as  to  the  publication  being  admitted,  the  justification  was  the 
only  matter  to  be  proved.  The  plaintiff's  counsel  claimed  the  affirmative,  on  the 
ground  that  the  damages  were  unliquidated,  and  cited  1  Greenl.  Ev.,  76,  and  cases 
there  cited,  and  the  case  of  Fry  a.  Bennett  (tried  in  the  New  York  Superior  Court), 
— in  which  it  appeared,  from  the  papers  produced,  that  Chief  Justice  Oakley  had 
given  the  plaintiff  the  right  to  begin,  although  the  answer  in  that  case  admitted 
the  publication. 

/  Neilson  and  David  Dudley  Field,  for  the  plaintiff. 
Hoffman  Sf  Pirson  and  John  Anthon,  for  the  defendant. 

DALY,  J.  (orally).— The  plaintiff  is  entitled  to  the  affirmative.  There  is  a  dis- 
tinction in  this  respect  between  the  cane  of  an  action  for  liquidated  damages  and 
an  action1  for  unliquidated  damages.  Where  the  plaintiff's  claim  is  liquidated,  as 
in  the  case  of  an  action  on  a  promissory  note,  admitting  the  making  of  an  instru- 
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Conclusive  evidence  means  either  a  presumption  of  law,  or  else  evidence  so  strong 
as  to  overbear  all  other  in  the  case  to  the  contrary. 

In  an  action  for  malicious  prosecution  in  arresting  the  plaintiff  for  felony,  the  fact 
that  the  plaintiff  was,  on  the  hearing,  committed  by  the  magistrate  to  await 
the  action  of  the  grand  jury,  is  not  conclusive  evidence  of  probable  cause. 

Although,  in  an  action  for  malicious  prosecution,  want  of  probable  cause  is  a  ques- 
tion of  law,  yet  the  question  may  properly  be  passed  upon  by  the  jury,  in  the 
absence  of  any  request  to  the  judge  to  instruct  them  as  to  the  law.*  .  . 

ment  necessarily  concedes  the  amount  of  damages  recoverable.  But  in  such  a 
case  as  this,  where  the  damages  are  unliquidated,  plaintiffs  counsel  must  be  heard 
as  to  the  amount  of  damages,  although  the  commission  of  the  act  is  admitted  as 
alleged  in  the  complaint.  It  must  now  be  regarded  as  well  settled,  that  in  actions 
for  personal  injuries,  where  the  wrongful  act  charged  is  not  denied,  or  is  express- 
ly admitted  by  the  answer,  the  plaintiff  has  the  affirmative,  although  in  actions 
upon  contract  or  for  unliquidated  damages  the  rule  is  otherwise. 

*  In  SIMPSON  a.  MCARTHUR  (New  York  Common  Pleas;  Special  Term,  May,  1858),  it 
was  Held,  that  since  want  of  probable  cause  must  be  shown  by  the  plaintiff,  and 
was  put  in  issue  by  the  general  issue  under  the  common-law  practice,  the  defend- 
ant, in  an  action  under  the  Code,  need  not  set  forth  in  his  answer  the  facts  he  re- 
lies on  to  prove  probable  cause,  but  may  give  them  in  evidence  under  a  general 
denial ;  and  that  if  he  does  set  forth  such  facts,  the  matter  may  be  struck  from 
his  answer  upon  the  plaintiffs  motion. 

Motion  to  strike  out  part  of  an  answer. 
Henry  Erewster,  for  the  motion. 
Moses  Ely,  opposed. 

BRADY,  J. — In  an  action  for  a  malicious  indictment,  or  arrest  in  a  civil  action, 
the  defendant  may  show  under  the  general  issue  that  there  was  sufficient  or  prob- 
able cause  for  the  proceeding  complained  of  (1  Chit.  PL,  527,  ed.  1833) ;  and4his 
plea,  it  is  there  said,  is  now  the  more  usual,  though  formerly  a  special  plea  was 
adopted. 

It  is  said,  also,  in  Bridge  a.  Parsons  (5  Sandf.,  217) :  "  What  was  a  defence  be- 
fore the  Code  is  still  a  defence,  except  in  instances  where  the  Code  itself  has  al- 
tered the  law  ;"  and  it  may  be  added,  I  think,  with  great  propriety,  that  what 
was  put  in  issue  by  the  plea  of  the  general  issue  under  the  old  system  is  also  put 
in  issue  by  a  general  denial  under  the  Code.  Section  149  provides,  first,  for  a  gen- 
eral denial,  and,  secondly,  for  a  statement  of  any  new  matter  constituting  a  de- 
fence or  counter-claim  ;  and  there  are  no  provisions  limiting  the  evidence  to  be 
given  under  a  general  denial.  The  "question  of  want  of  probable  cause  is  one  for 
the  court  on  the  proofs  adduced  (Buckley  a.  Keteltas,  6  ^V.  F.,  387) ;  and  in  the 
first  instance  the  plaintiff  must  show  that  there  was  no  probable  cause.  When 
the  facts  are  disputed,  the  jury  are  to  determine  whether  the  alleged  circumstances 
are  true ;  but,  if  true,  whether  they  amount  to  probable  cause  or  not  is  for  the 
court  to  determine. 

Any  matter  of  defence,  which  denies  what  the  plaintiff  is  bound  to  prove  in  the 
first  instance,  on  the  general  issue,  or  be  nonsuited,  ought  not  to  be  pleaded 
specially,  but  should  be  given  in  evidence  under  the  general  issue.  (Bank  of  Au- 
burn a.  Weed,  19  Johns.,  300.) 
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A  refusal  to  nonsuit  will  be  sustained  on  appeal,  if  it  appears  that  there  was  finally 

in  the  case  sufficient  evidence  to  be  submitted  to  the  jury. 
In  an  action  for  malicious  prosecution,  the  plaintiff  must  show  want  of  probable 

cause  ;  but  slighter  evidence  is  sufficient  for  this  purpose  than  is  necessary  to 

establish  an  affirmative. 
What  constitutes  sufficient  probable  cause  to  justify  a  prosecution  for  larceny. 

Appeal  from  a  judgment. 

This  action  was  brought  by  August  Haupt  against  Hermann 
F.  Pohlmann,  to  recover  $10,000  damages  for  malicious  prose- 
cution and  imprisonment.  The  complaint  alleged  a  malicious 
prosecution  of  the  plaintiff  by  the  defendant,  in  charging  him 
with  grand  larceny  and  embezzlement ;  the  arrest,  examination, 
and  commitment,  and  the  discharge  of  the  plaintiff,  the  grand 
jury  having  refused  to  return  a  true  bill.  The  answer  denied 
want  of  probable  cause  and  malice,  and  averred  that  the  de- 
fendant acted  upon  probable  cause  and  advice  of  counsel. 

When  the  plaintiff  rested  his  case,  it  appeared  that  he  was 
superintendent  of  defendant's  laundry  up  to  the  18th  day  of 

In  an  action  on  the  case  under  the  general  issue,  whatever  will,  in  justice  and 
conscience,  according  to  the  circumstances,  mitigate  or  bar  the  claim,  may  be  re- 
ceived in  evidence.  (Grah.  Pr.,  199,  1  ed. ;  1  Burrtil't  Pr.,  167,  2  ed.) 

Mitigating  facts  and  circumstances  may,  in  actions  of  libel  and  slander,  under 
the  Code,  be  set  forth  in  the  answer  ;  but  there  is  no  provision  requiring  or  al- 
lowing it  in  other  actions  ex  dflicto.  r 

The  defendant  in  this  action  has  detailed  the  facts  and  circumstances  in  his  an- 
swer upon  which  he  predicated  the  arrest  complained  of,  and  the  plaintiff  objects 
to  it  as  improperly  pleaded.     I  think  it  subject  to  objection  for  several  reasons,  < 
one  of  which  is,  that  it  is  in  form  pleading  the  evidence  of  a  fact  which  is  not  tol- 
erated, the  rule  being  that  facts,  and  not  the  evidence  of  them,  must  be  pleaded. 

It  may  be,  that  on  principle  it  is  the  best  or  at  least  the  fairest  method  of  plead- 
ing, because  it  advises  the  plaintiff  of  the  facts  and  circumstances  against  which 
lie  will  have  to  contend,  and  thus  enable  him  the  more  amply  to  prepare  his  case. 
[f  he  object  to  it,  however,  on  well-established  principles  and  precedents  of  plead- 
ing, it  should  not  be  put  upon  the  record.  It  is,  in  effect,  a  restatement  of  what 
forms  the  issue  in  the  cause  ;  and,  as  we  have  seen,  the  defendant  may  prove  all 
that  he  would  thus  set  up  bearing  on  such  issue  under  his  general  denial,  and  may 
also  give  in  evidence  mitigating  facts  and  circumstances  on  the  question  of  dam- 
ages if  the  plaintiff  succeed  in  the  main  issue.  For  these  reasons,  I  think  the 
matter  objected  to  should  be  stricken  out.  There  is  nothing  in  the  case  of  Hall 
a.  Suydam  (6  Barb.,  83)  adverse  to  this  view.  There  was  no  question  on  the 
pleadings  presented  in  that  case,  and  the  facts  detailed  show,  I  think,  that  the 
rules  herein  stated  were  observed. 

The  answer  reformed  may  be  served  in  ten  days.  Ten  dollars  costs  of  this  mo- 
tion to  abide  event. 
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July,  1860 ;  that  he  received  and  collected  about  $150  without 
the  knowledge  of  the  defendant,  and  without  rendering  any 
account  therefor ;  that  on  the  18th  of  July  he  left  the  employ 
of  the  defendant ;  that  he  took  a  pass-book  of  a  Mrs.  Van  Hou- 
ten  with  him  when  he  left,  which  contained  the  items  of  moneys 
paid  to  him  by  her,  all  of  which  became  first  known  to  the 
defendant  after  the  plaintiif  had  left ;  the  plaintiff  did  not  claim 
that  he  was  authorized  to  retain  these  sums.  Nothing  was 
shown  on  the  part  of  the  plaintiff»to  explain  the  deficiency  in  a 
number  of  shirts  intrusted  to  him,  or  to  show  that  the  defend- 
ant had  no  reasonable  grounds  of  believing  that  plaintiff  had 
taken  the  missing  shirts.  A  motion  made  by  the  defendant  to 
dismiss  the  complaint  was  denied,  -and  exception  taken.  On 
the  part  of  the  defendant,  it  was  shown  that  the  plaintiff  re- 
ceived a  lot  of  shirts  from  defendant's  customers;  after  the' 
plaintiff  had  left,  the  defendant  and  Weilder  examined  their 
account  of  shirts  delivered  and  received,  and  found  a  deficiency 
of  about  twenty  dozen,  for  which  the  defendant  paid  $157. 
There  was  evidence  that  the  plaintiff's  reputation  for  truth  and 
veracity  was  bad.  The  defendant  testifies  that  he  had  received 
no  notice  of  plaintiff's  intention  to  leave ;  found  his  clock 
and  shawl  in  plaintiff's  possession,  up  town ;  never  saw  a  book 
of  account  of  money  collected  by  plaintiff,  and  did  not  know 
that  he  had  received  money  from  Mrs.  Van  Houten,  but  ascer- 
tained this  fact  about  six  days  after  the  plaintiff  had  left ;  that 
he  acted  upon  the  advice  of  counsel  in  making  the  charge.  On 
a  former  occasion,  when  two  shirts  were  missing,  the  forewoman 
told  defendant  that  they  had  been  delivered  to  plaintiff,  who 
returned  them  afterwards,  after  they  had  been  worn. 

The  plaintiff  called  several  witnesses  to  prove  his  good  char- 
acter. 

Counsel  for  the  defendant  renewed  the  motion  to  dismiss  the 
complaint,  on  the  ground  that  from  the  evidence  it  appeared 
that  the  defendant  had  probable  cause  for  preferring  the  charge. 
The  court  denied  the  motion,  and  the  defendant  excepted. 

Mr.  Justice  White  thereupon  charged  the  jury,  among  other 
things,  as  follows:  "The  point  for  your  consideration  is, 
whether  the  defendant  proceeded,  in  the  matter  of  the  prosecu- 
tion of  the*  plaintiff,  in  a  careful,  honest,  prudent  manner,  and 
without  malice.  If  you  think  he  has  done  so,  and  that  there 
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was  probable  cause  for  his  action  in  the  premises,  then  he  is 
entitled  to  a  verdict  at  jour  hands.  If,  on  the  contrary,  yon 
find  that  there  was  no  probable  cause  for  the  defendant's  sup- 
posing that  there  had  been  a  theft  committed,  or  money  embez- 
zled by  the  plaintiff;  if  you  think  it  was  mere  unreasonable 
suspicion,  such  as  no  man  of  ordinary  understanding  should 
have  entertained,  you  are  to  determine  whether  there  was  prob- 
able cause  for  the  action  of  the  defendant  in  the  matter  com- 
plained of,  and  whether  he  acted  in  a  malicious,  or  in  a  prudent, 
reasonable,  and  temperate  manner.'7  The  defendant  excepted 
to  that  part  of  the  charge  instructing  the  jury  that  the  jury 
were  to  determine,  from  all  the  facts  in  the  case,  whether  there 
was  probable  cause  or  not. 

Counsel  for  the  defendant  requested  the  court  to  charge  the 
jury  that  the  commitment  before  the  magistrate  was  evidence 
of  probable  cause.  The  court  declined  so  to  charge,  but  did 
charge  the  jury  as  follows:  "The  commitment  is  an  item  of 
evidence  showing  probable  cause,  but  is  by  no  means  conclusive 
evidence."  To  which  defendant  excepted.  The  jury  thereupon 
found  a  verdict  for  the  plaintiff  for  the  sum  of  six  hundred  dol- 
lars. From  the  judgment  entered  upon  this  verdict  the  defend- 
ant appealed. 

James  Eschwege,  for  the  appellant. — I.  The  court  erred  in 
refusing  to  dismiss  the  complaint  when  the  plaintiff  rested.  1. 
The  proceedings  and  depositions  before  the  police  magistrates, 
read  in  evidence  by  the  plaintiff,  and  his  commitment,  are 
evidence  of  probable  cause.  2.  The  plaintiff  failed  to  show  a 
want  of  probable  cause.  The  fact  that  the  grand  jury  did  not 
return  a  true  bill,  is  not  prima-facie  evidence  of  want  of  proba- 
ble cause.  (Byrne  a.  Moore,  5  Taunt.,  187 ;  Freeman  a. 
Arkell,  2  B.  &  C.,  494 ;  Vanderbilt  a.  Mathis,  5  Duer,  304.) 
3.-  The  plaintiff  failed  to  prove  malice  on  the  part  of  the  defend- 
ant. (Bulkley  a.  Smith,  2  11.,  261 ;  Vanderbilt  a.  Mathis,  5 
Ib.,  304.)  When,  as  in  this  case,  upon  the  plaintiff  resting, 
a  verdict  in  his  favor  would  be  against  or  not  sustained  by 
,the  evidence,  a  nonsuit  should  be  granted.  (Ernst  a.  Hudson 
River  R.  R.  Co.,  24  How.  Pr.,  97 ;  Wilds  a.  Hudson.  River  R. 
R.  Co.,  24  N.  Y.,  430.) 

II.  The  court  erred  in  refusing  to  dismiss  the  complaint  after 
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the  parties  had  rested,  the  uncontroverted  and  clearly  estab- 
lished facts  not  being  sufficient  tp  prove  a  want  of  probable 
cause.  (Besson  a.  Southard,  10  ]y.  Y,  236  ;  Bulkely  a.  Smith, 
2  Duer,  261 ;  Hasten  a.  Deyo,  2  Wend.,  426  ;  Burlingaine  a. 
Burlingame,  8  Cow.,  141.) 

HE.  The  co^urt  erred  in  instructing  the  jury  that  "they,  the 
jury,  were  to  determine  from  all  the  facts  in  the  case  whether 
there  was  probable  cause  or  not."  Probable  cause  is  in  all 
cases  a  question  of  law,  in  relation  to  which  the  judge  who  tries 
the  cause  is  bound  to  express  a  positive  opinion.  (Bulkely  a. 
Smith,  supra;  Bulkely  a.  Keteltas,  6  N.  Y.,  384.) 

IY.  The  court  erred  in  qualifying  the  request  to  charge, 
made  by  the  defendant,  that  the  commitment  was  evidence  of 
probable  cause. 

Y.  The  verdict  is  against  the  evidence.  The  jury  found  that 
the  charge  of  embezzlement  was  made  without  any  probable 
cause  ;  the  account  signed  by  the  plaintiff,  his  own  admission, 
and  offered  on  his  part,  amounts  to  proof  of  probable  cause. 
(Scanlan  a.  Cowley,  2  Hilt.,  489.)  The  jury,  although  charged 
by  the  learned  court  that  the  plaintiff  to  recover  must  establish 
malice  on  the  part  of  the  defendant,  have,  in  the  absence  of  all 
proof  of  such  malice,  found  a  verdict  for  the  plaintiff.  (Bulkely 
a.  Smith,  supra.) 

Samuel  Hirsch,  for  the  respondent. — I.  The  judge  on  the 
trial  had  passed  on  the  question  of  "  probable  cause  as  matter 
of  law"  in  denying  the  motion  of  appellant's  attorney  below  for 
a  nonsuit.  1.  When  plaintiff  rested  his  case.  2.  When  all  the 
testimony  on  the  part  of  plaintiff  and  defendant  was  in.  3.  In 
his  charge  to  the  jury. 

II.  There  was  evidence  to  show  the  absence  of  probable  cause 
for  the  arrest  and  imprisonment  of  plaintiff,  and  malice  in  the 
preferring  and  prosecuting  of  the  criminal  charges.  The  plain- 
tiff had  rendered  account  of  the  moneys  received  and  expended 
before  the  imprisonment  and  alleged  malicious  prosecution,  and 
the  account  is  remarkably  particular.  There  was  nothing 
from  which  the  defendant  could  have  reasonably  inferred  or 
suspected  the  larceny  of  the  shirts  by  the  plaintiff.  The 
attempt  to  impeach  the  character  of  plaintiff  proves  the  malice 
of  defendant. 
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III.  The  testimony  as  to  the  want  of  probable  cause,  as  well 
as  to  the  existence  thereof,  was  conflicting,  and  was  a  proper 
element  for  the  consideration  of  the  jury  in  determining  what 
damages,  if  any,  they  should  award  to  plaintiff,  and,  therefore, 
properly  submitted  to  the  jury,  after  the  judge  had  passed  upon 
the  question  of  probable  cause,  as  a  question  of  law. 

BY  THE  COUET.* — ROBERTSON,  J. — In  this  action,  which  is 
brought  for  a  malicious  prosecution,  the  principal  complaint  of 
the  action  of  the  court  on  the  trial  is,  that  the  evidence  not 
having  been  sufficient  to  establish  a  want  of  probable  cause,  it 
should  therefore  not  have  been  left  to  the  jury.  There  was  no 
request  made  to  the  court  to  instruct  the  jury  that  any  particu- 
lar state  of  facts  did  not  or  did  constitute  probable  cause  in  law. 
It  did  instruct  them  that  they  were  to  determine  from  all  the 
facts  in  the  case  whether  there  was  probable  cause,  to  which 
an  exception  was  taken.  A  request  was  made  to  charge  the 
jury  that  "the  commitment  was  evidence  of  probable  cause," 
which  the  court  declined  to  charge  in  those  words,  but  did 
instruct  the  jury  that  such  "commitment  was  an  item  of  evi- 
dence, but  by  no  means  conclusive  evidence,"  to  which,  also, 
an  exception  was  taken.  Neither  of  these  instructions  were 
improper.  Prima  facie,  every  case  tried  before  a  jury,  unless 
otherwise  required,  is  to  be  determined  by  them.  A  court  is 
not  bound,  without  the  request  of  parties,  to  give  any  instruc- 
tions to  them  ;  and  jurors  are  presumed  to  be  acquainted  with 
all  the  rules  of  law,  in  regard  to  which  the  parties  do  not 
request  them  to  be  instructed,  or  the  court  does  not  instruct 
them.  Probable  cause  was  an  essential  issue  in  this  case,  the 
testimony  was  addressed  to  the  jury,  and  it  was  their  province 
to  determine  from  the  established  facts  in  the  case,  in  the 
absence  of  any  instruction  to  the  contrary,  whether  there  was 
a  want  of  probable  cause ;  clearly,  an  instruction  to  the  reverse 
of  such  proposition  would  not  have  been  correct.  If  the  coun- 
sel was  apprehensive  that  the  jury  would  understand  the  court 
as  saying  that  probable  cause  was  a  question  of  fact  and  not  of 
law,  he  should  have  required  -the  instruction  to  be  made  more 
definite,  by  calling  on  the  court  to  pass  upon  such  definition 

*  Present,  ROBERTSON,  WHITE,  and  BARBOUH,  JJ. 
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more  clefinitely.  (Wyman  a.  Hart,  12  How.  Pr.,  122 ;  "Win- 
chell  a.  Hicks,  18  N.  Y.,  558 ;  Law  a.  Merrills,  6  Wend.,  268.) 

The  charge  that  a  commitment  is  not  conclusive  evidence  of 
probable  cause  is  correct,  and  does  not  qualify  its  being  evi- 
dence, but  merely  its  weight  as  such.  Conclusive  evidence 
means  either  a  presumption  of  law,  or  else  evidence  so  strong 
as  to  overbear  all  other  in  the  case  to  the  contrary.  (Aeby  a. 
Rapelye,  1  Hill,  9.) 

The  refusal  to  dismiss  the  complaint  is  of  course  sustained  by 
the  other  evidence  in  the  case,  if  it  furnished  enough  to  go  to 
the  jury  upon,  and  it  is  wholly  immaterial  whether  at  the  time 
of  the  denial  of  such  motion  there  was  sufficient  or  not.  The 
right  to  permit  new  evidence  to  be  introduced  is  entirely 
a  matter  of  discretion  with  the  court  before  the  matter  is  dis- 
posed of  and  the  trial  ended. 

But  the  defendant's  counsel  renewed  the  motion  to  dismiss, 
npon  the  ground  that  the  facts  in  the  case  showed  no  want  of 
probable  cause  as  matter  of  law,  and  therefore  there  was  noth- 
ing to  submit  to  the  jury. 

The  allegations  in  the  complaint  of  a  charge  by  the  defend- 
ant,M)efore  some  police-justice  in  the  city  of  New  York,  against 
the  plaintiff  of  a  felonious  embezzlement  of  certain  moneys 
belonging  to  him,  and  of  a  felonious  larceny  of  certain  shirts, 
on  which  a  warrant  was  issued,  and  the  plaintiff  detained  in 
custody,  is  admitted  in  the  answer.  It  sets  up  as  a  defence 
that  he  made  such  charge,  believing  the  plaintiff  to  be  guilty 
of  the  offences  charged,  and  not  through  malice  ;  avers  that  the 
plaintiff  was  in  his  employ  as  clerk  from  January  to  July, 
I860,  and  received  a  large  sum  of  money  as  such,  and  applied 
the  same  to  his  own  use  without  the  defendant's  knowledge ; 
that  he  left  the  defendant's  employ  on  the  19th  of  July,  1860, 
without  consulting  him,  and  he  did  not  know  of  his  collecting 
such  moneys  until  after  such  departure ;  also,  that  the  plaintiff 
received  a  large  quantity  of  shirts  for  the  defendant  from  a  firm 
(Strauss  &  Co.),  to  be  washed,  and,  after  the  plaintiff  left,  a 
large  number  of  them  were  missing;  and  the  defendant  sus- 
pected him  of,  and  therefore  charged  him  with  a  larceny ;  also, 
that  he  made  a  full  statement  of  the  facts  on  which  the  charges 
were  founded  to  counsel,  by  whom  he  was  advised  that  the 
plaintiff  was  guilty  of  such  charges,  and  that  they  could  be 
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sustained,  and  thereupon  he  commenced  such  proceedings,  and 
employed  such  counsel  to  conduct  them. 

The  plaintiff,  to  establish  the  want  of  probable  cause,  intro- 
duced in  evidence  the  depositions  of  the  defendant,  taken  on 
the  26th  and  30th  of  July,  1860,  and  of  two  other  persons,  sev- 
erally purporting  to  be  sworn  to  before  a  police-justice  of  the 
city  of  New  York,  which  were  admitted  without  objection. 
They  were  proved  to  have  been  taken  from  the  files  of  the  clerk 
of  the  Court  of  Sessions ;  how  or  by  whom  placed  there  did 
not  appear.  They  did  not  purport  to  be  examinations  of  any 
witnesses  on  any  charge,  or  that  the  magistrate  before  whom 
they  were  sworn  issued  any  warrant  on  which  the  plaintiff  was 
arrested,  or  that  he  detained  him  for  examination  or  inquiry. 
They  were  therefore  simply  affidavits  made  by  the  defendant, 
containing  his  version  of  the  plaintiff's  conduct. 

The  first  of  the  three  depositions  of  the  defendant  states  the 
retention  by  the  plaintiff  of  the  moneys  received  by  him  as 
employee,  and  collected  from  customers ;  and  that  the  defend- 
ant received  on  the  previous  day,  from  a  friend  of  the  plaintiff, 
an  account  of  the  moneys  collected  by  him,  alleged  to  be,  but 
not  annexed  to  such  deposition.  It  also  denies  any  authority 
to  the  plaintiff  to  collect  or  receive  such  moneys,  and  that  what- 
ever moneys  he  received  he  was  bound  to  pay  over  daily  to  the 
defendant.  It  also  alleges  that  the  plaintiff  had  quit  his 
employment,  and  that  a  large  number  of  shirts  received  by  him 
from  a  customer  had  disappeared  from  his  place  of  business, 
and  had  not  been  seen  since  the  plaintiff  left  his  employ.  His 
other  affidavits  tend  to  sustain  the  same  state  of  facts,  and 
speak  of  certain  papers  as  produced  which  are  not  identified  or 
proved  in  any  way.  Another  affidavit  of  a  customer  of  the 
defendant  shows  the  collection  of  money  by  the  plaintiff  from 
her ;  and  another  of  the  clerk  of  the  firm  whose  shirts  had  dis- 
appeared, of  the  number  received  by  him  from  the  plaintiff 
personally,  and  delivered  by  the  latter  to  him,  and  the  quantity 
unaccounted  for.  The  defendant  admits  in  such  affidavit  the 
receipt  by  him  from  a  Mr.  Hahn  of  the  account  of  moneys  col- 
lected by  the  plaintiff,  in  his  writing. 

Upon  the  charge  of  the  embezzlement,  the  only  defect  of  the 
testimony  would  be  in  some  want  of  authority  of  the  plaintiff 
to  collect  the  moneys  withheld  by  him  (it  being  proved  that  he 
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did  withhold  them),  his  right  to  retain  them  for  his  use,  or 
disburse  them  for  the  defendant.  Except  the  testimony  of 
Mr.  Hahn,  there  is  no  evidence  in  regard  to  such  authority 
except  the  plaintiff's  and  defendant's.  He  states  that  the 
defendant  once  told  him  it  was  the  same  thing  whether  he  paid 
his  bills  to  himself  or  the  plaintiff,  who  was  his  foreman ;  and 
again,  that  the  latter  did  not  come  to  his  place  of  business 
because  he  was  sick,  and  that  he  would  have  to  give  up  the 
business  unless  he  had  a  man  who  understood  it.  This  was 
three  or  four  days  after  the  plaintiff  left,  and  the  witness  took 
his  account  of  the  money  received  by  him  to  the  defendant  to 
procure  a  settlement.  The  testimony  of  the  plaintiff  and 
defendant  is  conflicting  as  to  the  authority  of  the  former  to 
receive  and  disburse  the  moneys  of  the  latter.  It  is  true  the 
plaintiff  is  bound  to  establish  a  negative, — viz.,  want  of  proba- 
ble cause, — but  slighter  evidence  may  do  that  than  if  he  had 
to  establish  any  affirmative.  It  is  true  the  plaintiff's  character 
for  truth  and  veracity  was  assailed,  but  it  was  sustained  by 
about  the  same  number  of  witnesses,  and  his  credibility  was  a 
proper  question  for  the  jury,  as  well  as  the  relative  credit  to  be 
given  to  his  own  account  and  the  defendant's. 

In  regard  to  the  charge  of  larceny,  however,  it  was  estab- 
lished that  the  plaintiff  had  received  the  articles,  and  they  were 
under  his  charge,  and  were  not  produced  or  accounted  for; 
and,  although  others  had  access  to  the  same  place  of  deposit,  it 
was  a  question  who  took  them — the  foreman,  who  was  bound 
to  see  to  their  safe-keeping,  or  a  workwoman  under  him.  The 
former  left  without  notice  or  reason  apparently,  and  the  other 
remained.  Between  the  two,  the  defendant  was  justified  in 
suspecting  the  former.  In  law,  therefore,  there  was  probable 
cause  for  such  accusation,  whether  the  plaintiff  was  innocent  or 
guilty,  and  the  defendant  was  not  liable  for  any  damages 
arising  from  that  branch  of  the  charge.  (Bulkely  a.  Keteltas, 
6  N.  Y.,  384 ;  2  Duer,  261 ;  Yanderbilt  a.  Mathis,  5  lb.,  304.) 

As  the  court  was  not  asked  to  charge  the  jury  upon  that 
point,  it  would  not  be  available  upon  an  exception ;  but  as  it 
was  left  to  the  jury,  they  evidently  must  have  based  their 
estimate  of  damages  upon  the  ground  of  the  malice  of  both 
accusations.  Considering  the  proof  of  the  previous  conduct  and 
character  of  the  plaintiff  in  pecuniary  transactions,  where  he 
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received  money  for  others,  the  damage  to  his  character  by  a 
charge  of  embezzlement  would  be  highly  overrated  by  the 
sum  given.  Even  so  far  as  his  character  for  veracity  is  con- 
cerned, positive  testimony,  if  reliable,  would  be  far  more 
effectual  than  negative  from  persons  who  have  heard  nothing ; 
the  experience  of  both  with  public  opinion  respecting  it  should 
be  equally  great  to  balance  them.  But  the  striking  proof  of 
particular  transactions  shows  considerable  and  frequent  disre- 
gard as  to  pecuniary  obligations.  None  of  them,  however, 
approach  the  criminality  of  stealing,  and  I  cannot  but  think  the 
greater  portion  of  the  damages  was  given  for  that  charge. 
The  verdict  ought,  therefore,  to  be  relieved  against  as  excessive. 
The  order  denying  a  new  trial  should  therefore  be  reversed, 
the  defendant  paying  the  costs  of  the  trial,  of  such  motion,  and 
the  appeal  therefrom,  unless  the  plaintiff  will  elect  to  reduce 
his  damages  to  $300,  which  is  nearly  $20  a  day  for  his  impris- 
onment, and  deduct  $15  from  the  extra  allowance  made.  In 
which  latter  case,  both  the  judgment  and  order  denying  a. new 
trial  to  stand.  No  costs  to  be  allowed  on  the  appeal  from  the 
judgment,  unless  the  defendant  fail  to  pay  the  costs  above 
specified  in  five  days  after  they  are  adjusted,  in  which  case, 
both  the  judgment  and  order  must  be  affirmed,  with  costs. 


SOLMS  a.  LIAS. 

New  York  Common  Pleas  ;  General  Term,  July,  1863. 
GENERAL    AND    SPECIAL    DAMAGES. — TESTIMONY    OF    PARTY. 

Special  damages,  or  damages  not  naturally  resulting  from  the  injury  complained 
of.  cannot  be  proved  unless  specially  averred. 

Thus,  in  an  action  for  an  injury  to  real  property,  by  allowing  a  privy  to  overflow, 
where  there  was  no  averment  of  special  damage,  evidence  that  the  overflow 
tainted  a  well  from  which  plaintiff  was  in  the  habit  of  drawing  water  to  make 
beer,  and  that  in  consequence  a  brewing  was  found  unmerchantable,  was  Held, 
inadmissible. 

Under  a  notice  given  under  section  399  of  the  Code  (since  amended),  that  the 
plaintiff  will  be  examined  "  as  to  the  amount  of  damages  sustained,"  it  is  error 
to  admit  testimony  as  to  items  of  special  damage  not  averred  in  the  complaint. 
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Appeal  from  a  judgment. 

This  action  was  brought  by  Henry  Solms  against  Laurent 
Lias,  to  recover  damages  for  injury  to  the  plaintiffs  land  in 
Clinton  Street,  New  York,  by  the  inflowing  from  a  privy 
located  on  the  defendant's  land  adjoining.  The  circumstances 
of  the  trial  are  sufficiently  stated  in  the  opinion.  The  plaintiff 
had  judgment,  and  defendant  appealed. 

G.  .Bainbridge  Sinith,  for  the  appellant. — I.  The  cause  of 
action  alleged  is  for  injuries  to  real  estate;  plaintiff  cannot, 
therefore,  recover  for  damages  to  his  business.  Damages  are 
either  general  or  special.  General  damages  are  such  as  the 
law  implies  or  presumes  to  have  accrued  from  the  wrong  com- 
plained of ;  special  damages  are  such  as  really  took  place,  and 
not  implied  by  law.  (Chit.  PI.,  428 ;  Sedgw.  Dam.,  612.) 

II.  The  defendant  made  beer  from  the  water,  which  had 
been  previously  tainted,  when  he  must  have  known  it  was 
unfit.  Volenti  nonfit  injuria.  "When  a  party  is  himself  guilty 
of  negligence,  he  cannot  recover  for  the  negligent  acts  of 
others.  (1  Saund.  PL  &  Ev.,  Am.  ed.,  470;  Button  a.  Hudson 
River  R.  R.  Co.,  18  N.  Y.,  248 ;  Steves  a.  Oswego  &  Syracuse 
R.  R.  Co.,  11.,  422.) 

HI.  The,  verdict  is  against  evidence.  A  verdict  should  not 
stand  when  the  testimony  upon  which  it  is  founded  bears  the 
impress  not  only  of  incredibility,  but  of  impossibility.  (Jack- 
son a.  Mather,  7  Cow.,  301 ;  Thompson  a.  Menck,  22  How. 
Pr.,  431 ;  Platt  a.  Munroe,  34  Barb.,  291.) 

IV.  The  exceptions  to  plaintiffs  testimony  for  want  of  ten 
days'  notice  of  the  points  thereof  were  well  taken.  (Code, 
1857,  1859 ;  Pattison  a.  Johnson,  15  How.  Pr.,  289.) 

Peck  <&  Steinbrenner,  for  the  respondent. 

BY  THE  COURT. — BRADY,  J. — The  complaint  in  this  case  is 
based  upon  injuries  to  the  realty.  There  are  no  allegations  of 
damage  to  personal  property  resulting  from  such  injury,  or  of 
any  expense  to  which  the  plaintiff  was  subjected  in  conse- 
quence, except  that  of  constructing  a  wall  to  prevent  further 
damage.  The  plaintiff  was,  however,  permitted  to  prove  the  k 
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loss  of  beer,  and  the  expense  of  pumping  a  well  on  his  premi- 
ses, the  contents  of  which  it  became  necessary  to  remove  in 
consequence  of  the  inflowing  from  the  defendant's  privy.  This 
evidence  was  objected  to,  on  the  ground  that  no  notice  had 
been  served  on  the  defendant's  attorney  specifying  either  of 
these  items  as  points  on  which  the  plaintiff  would  be  examined 
as  a  witness  on  his  own  behalf.  If  the  objection  had  been 
taken  to  the  inadmissibility  of  the  evidence  because  there  were 
no  allegations  of  special  damage,  then  there  seems  to  me  to  be 
no  doubt  that  it  should  have  been  excluded ;  and  as  the  notice 
served  contained  a  general  reference  only  to  the  damages 
sustained, — viz.,  "as  to  the  amount  of  damages  sustained  by 
the  plaintiff," — it  must  be  held  to  relate  only  to  the  damages 
which  the  plaintiff  had  so  averred  in  his  complaint  that  he  had 
the  right  to  prove  them.  It  cannot  be  said  that,  considering 
the  whole  of  the  case,  the  defendant  was  not  damnified  by  the 
proof  admitted.  It  can  be  said,  with  propriety,  that  the 
plaintiffs  testimony  is  not  consistent  as  to  the  precise  time 
when  the  beer  was  spoiled.  He  states  that  after  the  wall  or 
embankment  was  built  on  his  ground  the  water  in  the  well 
was  pure  and  sweet,  and  that  the  beer  was  made  before  the 
wall  was  built ;  and,  at  another  point  in  his  evidence,  says  that 
the  wall  was  built  before  he  made  the  beer.  The  plaintiff  is  a 
foreigner,  it  is  true,  and  it  may  be  that  ignorance  of  our  lan- 
guage had  led  him  into  inconsistent  statements,  and  it  may 
also  be  that  on  another  trial  he  may  present  his  case  more 
satisfactorily.  The  admission  of  the  evidence  objected  to, 
however,  renders  it  necessary  to  reverse  the  judgment. 

DALY,  F.  J.,  and  HILTON,  J.,  concurred. 
Judgment  reversed,  and  new  trial  ordered. 
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DEVLIN  a.  HOPE. 

Supreme  Court,  First  District ;  At  Chambers,  May,  1863. 

RECEIVER.* — PERISHABLE  INTERESTS. — DENIAL  OF  EQUITIES. — 
LEAVE  TO  RENEW  MOTION. 

A  receiver  will  not  be  appointed  of  a  contract  held  by  a  trustee  for  the  benefit  of 
several  persons,  on  the  application  of  a  cestui  que  trust  having  but  a  small  interest 
in  the  profits,  where  the  appointment  would  operate  to  deprive  the  contractors 
of  money  sufficient  to  perform  the  contract,  and  the  trustee  is  pecuniarily  re- 
sponsible, and  not  guilty  of  any  breach  of  duty  involving  moral  turpitude. 

*  In  WEBB  a.  VAN  ZANDT  (New  York  Common  Pleas  ;  At  Chambers,  February,  1863), 
it  was  Held,  that  an  injunction  may  be  granted,  and  a  receiver  of  the  property  in 
controversy  appointed,  in  a  proceeding  to  foreclose  a  mechanic's  lien.  In  case  the 
claimant  has  another  action  pending  to  recover  the  same  amount,  a  receiver  may 
properly  be  refused,  except  on  terms  of  his  discontinuing  such  action. 

The  case  came  up  on  a  motion  for  an  injunction  and  receiver. 

This  was  a  proceeding  under  the  Mechanics'  Lien  Law,  instituted  by  James 
Webb  against  Wynant  Van  Zandt,  to  enforce  a  builder's  lien  for  $9,257.77. 
The  contract  under  which  the  house  was  erected  provided  for  payment  in  three 
instalments, — two  at  different  stages  of  the  work,  the  third  when  the  work  was 
completed.  There  were  several  defences,  two  of  which  were  that  the  notice  of  lien 
was  not  filed  within  six  months  after  the  separate  portions  of  the  work  to  be  paid 
for  by  each  instalment  were  completed,  and  that  there  was  another  action  pend- 
ing in  the  Supreme  Court  for  the  same  work,  labor,  materials,  &c.,  and  cause 
of  action  mentioned  in  the  complaint.  These  defences,  subsequently,  were  held 
not  frivolous  by  the  general  term.  (Ante,  190.)  The  plaintiff,  on  these  pleadings, 
and  on  affidavits  of  inadequacy  of  security,  moved  for  a  receiver  of  the  rents  and 
an  injunction. 

•Francis  Tittou,  for  the  motion,  argued  that  the  subject-matter  of  the  action  was 
in  danger  of  waste,  and  that,  in  analogy  to  mortgage  cases,  a  receiver  should  be 
appointed. 

Philip  J.  Joachimsen,  opposed. — I.  The  court  has  no  jurisdiction  to  grant  a  pro- 
visional remedy  in  a  proceeding  under  the  lien  law.  The  matter  is,  by  the  law 
itself,  governed  by  the  rules  applicable  to  actions  "  for  the  recovery  of  money."  In 
such  actions,  an  injunction  and  receiver  cannot  be  had  before  judgment.  Nor 
does  the  filing  of  a  notice  of  lien  give  the  claimant  an  interest  in  land  which  the 
court  can  by  a  provisional  remedy  protect. 

n.  A  notice  of  lien  must  be  filed  within  six  months  after  the  performance  of 
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Where  an  application  for  a  receiver  was  denied  partially,  upon  the  ground  that 
to  grant  it  would  practically  destroy  the  interests  in  dispute,  and  also  because 
the  equities  of  the  plaintiff  were  almost  entirely  controverted  by  the  answer, — 
Held,  that  leave  to  renew  the  application  upon  additional  evidence  should  be 
given. 

Motion  for  an  injunction  and  the  appointment  of  a  receiver. 

This  action  was  brought  by  Charles  Devlin  against  Thomas 
and  Anthony  S.  Hope,  Donaldson,  and  others.  One  Hackley 
had  entered  into  a  contract  with  the  city  of  New  York  to  clean 
the  streets  for  a  term  of  years  for  a  specified  compensation. 
Subsequently,  Hackley,  to  obtain  funds  sufficient  to  enable  him 
to  perform  his  contract,  had  assigned  various  interests  in  the 
profits  of  the  contract, — among  others,  the  present  plaintiff  was 
entitled  to  one-eighth  of  such  profits.  Hackley  had  given 
security  to  the  city  for  the  due  performance  of  the  work.  To 
indemnify  his  sureties,  as  well  as  to  obtain  money  to  pay  the 
expenses  of  performing  the  contract,  the  defendant  Hope,  who- 
was  to  advance  this  money,  had  been  appointed  trustee  to 
receive  the  moneys  growing  due  from  the  city  under  the  con- 


tlie  work,  and  it  appears  here,  as  to  the  greatest  part  of  the  claim,  that  the  notice 
was  filed  after  the  expiration  of  the  six  months. 

III.  There  is  another  action  pending  between  the  same  parties  for  the  same 
cause.  This  is  a  perfect  defence  under  the  Code,  and  was  so  in  equity  before  the 
Code.  (Code,  §  144  ;  Rogers  a.  Yosburgh,  4  Johns.  Ch.,  84  ;  Livingston  a.  Kane,  3- 
Ib.,  224  ;  Eden  on  Inj.,  27.)  The  plaintiff  should  be  put  to  his  election  of  suite. 

Francis  Tittou,  in  reply. — I.  The  filing  of  the  notice  of  lien  is  clearly  sufficient. 

II.  The  defence  of  another  action  pending  is  not  admissible.  (Randolph  a. 
Leary,  3  E.  D.  Smith,  640  ;  Doughty  a.  Devlin,  1  76.,  644  ;  Cronkright  a.  Thomp- 
son, lb.,  661  ;  Oridley  a.  Rockland,  lb.,  671.)  The  filing  of  the  notice  of  claim  is 
no  bar  to  a  distinct  personal  action  against  the  owner  or  contractor.  (Pollock  a. 
Ehle,  2  76.,  641  ;  Maxey  a.  Larkin,  lb.,  640  ;  Cremer  a.  Byrnes,  4  lb.,  178  ;  Jack- 
son  a.  Hall,  10  Johns.,  481.)  The  remedy  by  the  lien  law  is  cumulative. 

HILTON,  J. — Not  deciding  the  point  raised  by  Mr.  Joachimsen  as  to  the  suf- 
ficiency of  the  notice  of  lien,  I  conclude  to  exercise  the  power  of  appointing  a  re- 
ceiver pendente  lite,  and  putting  plaintiff  to  an  election  of  suits. 

The  plaintiff  may  have  ten  days  to  elect  which  of  the  two  actions  which  he  has 
commenced  for  the  same  cause  against  the  defendant, — that  is,  the  action  in  the 
Supreme  Court,  and  the  present  suit,— "he  desires  to  prosecute. 

If  he  elects  to  discontinue  the  action  in  the  Supreme  Court,  and  actually  does 
so  within  ten  days,  then  the  motion  in  this  case  for  an  injunction  and  receiver 
will  be  granted,  and  Bartholomew  O'Connor  will  be  appointed  such  receiver,  on 
giving  security  in  $1,000.  Otherwise  the  motion  will  be  denied,  with  costs. 
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tract,  to  deduct  therefrom  his  advances,  and  afterwards  to  pay 
over  to  the  parties  interested  in  the  profits.  Various  allega- 
tions of  improper  conduct  on  the  part  of  the  trustee  were  met 
by  him  as  stated  in  the  opinion.  A  temporary  injunction  had 
been  obtained,  which  plaintiff  now  moved  to  continue,  and  that 
a  receiver  be  appointed. 

Albert  Cardozo,  for  the  motion. 

Capron  &  Lake,  Chapman  &  Hitchcock,  Paris  G.  Clark, 
and  John  E.  Burrill,  opposed. — I.  The  contract  is  made  with 
Hackley,  and  not  with  his  assigns,  and  calls  for  the  perform- 
ance of  personal  services  on  his  part,  and  cannot  be  assigned 
without  the  consent  of  the  Corporation  and  of  the  sureties. 

II.  The  plaintiff  never  acquired  any  interest  in  the  contract, 
but  merely  became  entitled  to  a  proportionate  share  of  the  net 
profits  to  be  realized  therefrom. 

IH.  The  relation  of  partnership  was  not  created  between  the 
plaintiff  and  the  defendants  in  respect  to  the  contract.  Even  if 
there  was,  there  was  none  between  plaintiff  and  defendants, 
because  a  new  partner  cannot  be  brought  in  without  the  consent 
of  all  the  partners.  (1  Colly  er  on  Part.,  ch.  1,  §§  1-8 ;  Story 
on  Part.,  §  5.)  The  plaintiff  may  be  jointly  interested  in 
Hackley's  share  of  the  profits,  and  not  be  a  partner  with  others 
interested.  (Putnam  a.  Wise,  1  Hill,  234 ;  Exp.  Barrow,  2 
Rose.  Cos.,  254  ;  17  Johns.,  535  ;  7  Pick.,  235.) 

IV.  The  motion  for  the  injunction  should  be  denied,  and  the 
preliminary  injunction  dissolved.  1.  It  does  not  appear,  by 
the  complaint,  that  the  relief  to  which  the  plaintiff  will  be 
entitled  consists  in  restraining  the  commission  or  continuance 
of  any  act  which  will  produce  injury  to  the  plaintiff.  (Code, 
§  219.)  2.  It  is  not  alleged  that  the  defendants  have  done  or 
intended  any  act,  the  commission  of  which  during  litigation 
would  injure  the  plaintiff.  (Code,  §  219  ;  Hovey  a.  McCrea,  4 
How.  Pr.,  31 ;  Bayaud  a.  Fellows,  28  Barb.,  451 ;  Woodward 
a.  Schateell,  3  Johns.  Ch.,  412.)  3.  It  is  not  alleged  that  the 
defendants  are  insolvent,  or  that  the  amount  to  which  the 
plaintiff  may  be  entitled  is  endangered.  (Newbury  a.  New- 
bnry,  6  How.  Pr.,  182  ;  Balcom  a.  Julien,  22  2b.,  349  ;  Power 
a.  Alger,  13  Abbotts'  Pr.,  295 ;  West  a.  Swan,  3  Edw.,  420.) 
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4.  If  the  parties  interested  in  the  working  of  the  contract  are  to 
be  regarded  as  partners,  the  plaintiff  is  not  entitled  to  an 
injunction.  Equity  never  interferes  between  partners  to  com- 
pel a  continuance  of  copartnership,  by  decreeing  a  specific 
performance,  or  by  enjoining  a  breach  of  the  agreement,  or  to 
compel  an  accounting,  or  for  any  other  purpose,  save  with  the 
view  and  object  of  granting  a  dissolution.  (Marshall  a.  Cole- 
man,  2  Jac.  <&  W.,  266 ;  Forman  a.  Humfray,  2  Ves.  da  J$., 
329 ;  Lascombe  a.  Russell,  4  Sim.,  8 ;  Knebell  a.  White,  2  Y. 
<&  Cott.,  15 ;  Story  on  Part.,  §  229 ;  Hall  a.  Hall,  3  Eng.  L.  & 
Eq.,  191.) 

V.  The  plaintiff  is  not  entitled  to  a  receiver.  1.  This  case  is 
not  within  section  244  of  the  Code.  2.  Receivers  are  never 
appointed  pendente  lite,  except  for  the  purpose  of  a  dissolution 
of  the  unity  of  interest  in  the  property,  and  to  enable  the  court 
to  close  and  wind  up  the  business  affected  by  the  receivership. 
(Story  on  Part.,  §§  228,  231 ;  Oliver  a.  Hamilton,  2  Ana.,  453 ; 
Waters  a.  Taylor,  15  Ves.,  10 ;  Henn  a.  Walsh,  2  Edw.,  129 ; 
Garretson  a.  Weaver,  3  2b.,  385 ;  Hall  a.  Hall,  3  Eng.  L.  <& 
Eq.,  191.)  3.  The  court  will  not  appoint  a  receiver  with  the 
view  and  for  the  purpose  of  carrying  on  or  continuing  the 
business.  (Jackson  a.  De  Forest,  14  How.  Pr.,  82,  83 ;  1 
Barb.  Ch.,  662 ;  Story  on  Part.,  §§  228-231 ;  West  a.  Swan,  3 
Edw.,  420.)  4.  In  cases  where  a  receivership  will  be  ruinous 
to  the  defendants,  and  destructive  of  the  object  of  the  enter- 
prise, the  plaintiff  must  make  out  a  case  of  the  grossest  charac- 
ter, to  authorize  the  interference  of  the  court.  (Waters  a. 
Taylor,  15  Ves.,  10.)  5.  Where  the  plaintiff  will  not  be  prej- 
udiced by  the  refusal  of  the  court  to  interfere,  and  such  inter- 
ference may  prove  disastrous  to  the  defendants,  the  court  will 
not  interfere.  (McCafferty  a.  Glazier,  10  How.  Pr.,  475 ; 
Gallatin  a.  Oriental  Bank,  16  2b.,  253 ;  Bruce  a.  Delaware  & 
Hudson  Canal  Co.,  19  Barb.,  371 ;  Hoffm.  Prov.  Hem.,  146.) 
6.  The  defendants  have  the  legal  title  to,  and  are  in  possession 
of  the  subject-matter  of  the  litigation,  and  the  court  will  not 
take  the  property  out  of  their  hands,  when  the  plaintiff's 
interest  is  denied,  and  there  is  no  allegation  of  insolvency. 
(Hannan  a.  Jones,  1  Craig  de  Phil.,  299 ;  Goulding  a.  Bain,  4 
Sandf.,  716.) 

YI.  The  motion  should  be  denied  for  other  reasons.    1.  The 
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plaintiff  is  not  entitled  to  the  relief  demanded  by  the  complaint. 
2.  All  the  allegations  of  the  complaint  on  which  the  plaintiff 
bases  his  alleged  equities  are  denied  by  the  defendants.  3.  The 
defendants  are  largely  in  advance  for  moneys  furnished  to 
carry  on  the  contract,  and  that  the  contract  is  now  greatly  in 
debt.  4.  The  mayor,  aldermen,  and  commonalty  are  necessary 
parties  to  the  action,  and  so  also  is  Hackley. 

YII.  The  Hackley  contract  is  an  act  of  the  Corporation  of 
New  York  city,  performed  as  a  public  trust  for  the  public 
interest,  and  its  constant  execution  is  essential  to  the  attainment 
of  that  end.  The  case,  so  far  as  the  injunction  is  concerned, 
falls  within  the  class  of  cases  in  which  the  court  will  not  enjoin 
public  officers  from  the  discharge  of  public  trusts  merely  to 
promote  the  interests  of  individuals.  To  restrain  the  payment 
of  the  money  by  the  comptroller,  and  receipt  by  the  trustee,  is 
virtually  enjoining  the  prosecution  of  the  work.  (5  Abbotts' 
Pr.,  41 ;  7  Ib.,  108 ;  10  How.  Pr.,  475  ;  16  /£.,  140 ;  26  Barb., 
301.) 

LEONAED,  J. — If  a  receiver  of  the  contract  between  Hackley 
and  the  Corporation  of  New  York  were  to  be  appointed,  its 
further  performance  must  be  carried  on  under  the  direction  of 
the  court,  or  else  its  performance  must  be  abandoned. 

The  inquiry  arises,  where  are  the  funds  to  be  obtained  to 
meet  the  outlay  necessarily  required  for  the  payment  of  work- 
men^ &c.,  should  a  receiver,  under  the  direction  of  the  court, 
attempt  such  an  enterprise  ? 

It  is  manifest,  from  the  statement  of  the  proposition,  that 
such  a  scheme  cannot  be  attempted  without  the  concurrence  of 
the  majority  of  the  parties  in  interest. 

The  trustee  might  be  charged,  perhaps,  if  a  proper  case  were 
made  for  such  an  application. 

An  injunction  or  receiver  would  be  to  destroy  the  value  of 
the  contract,  unless  it  was  so  arranged  that  the  work  of  clean- 
ing the  streets  could  continue  to  be  performed. 

The  motion  is  made  upon  the  complaint,  not  sustained  by 
other  corroborating  evidence. 

The  trustee  has  fully  denied  all  the  charges  of  the  complaint, 
except  the  allegations  that  he  has  refused  to  account  to  the 
plaintiff,  and  that  other  defendants  have  received  money  which 
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the  trustee  ought  to  have  collected,  and  which  the  others  had 
no  right  to  receive. 

There  can  be  no  doubt,  on  the  case  shown  by  the  complaint, 
that  the  plaintiff  is  entitled  to  see  the  books  of  the  trustee,  and 
to  know  how  he  has  expended  the  money  which  has  come  to 
his  hands,  as  well  as  what  money  he  has  collected. 

It  is  not  suggested,  however,  that  the  trustee  is  irresponsible. 
The  omission  fully  to  answer  the  allegations  of  the  complaint 
referred  to  does  not  disclose  such  turpitude  or  misconduct  on 
the  part  of  the  trustee  as  will,  under  the  circumstances  of  this 
case,  justify  this  court  in  interfering  so  far  as  to  appoint  a 
receiver  or  to  continue  the  injunction. 

It  is  an  important  fact  that  the  plaintiff  represents  an  interest 
equal  to  one-eighth  only,  while  the  other  larger  interests  concur 
in  opposing  the  plaintiff's  application. 

It  may  be  that  the  plaintiff  can,  by  taking  evidence,  make 
his  case  stronger  to  support  his  present  application. 

It  is  proper,  therefore,  to  allow  him  to  renew  the  motion 
whenever  he  can  present  such  additional  proof. 

The  motion  will  be  denied,  with  leave  to  renew  on  additional 
evidence. 

The  usual  costs  of  motion  will  abide  the  event.  - 


McIYOR  a.  McCABE. 

i  .» 

New  York  Superior  Court ;  At  Chambers,  July,  1863. 

NEW  YORK  SUPERIOR  COURT. — JURISDICTION. — ACTION  FOR  PER- 
SONAL INJURY. — WRONGS  COMMITTED  IN  A  FOREIGN  STATE. 

Except  in  so  far  as  the  place  of  trial  in  actions  to  recover  damages  for  injuries  to 
the  person  has  been  regulated  by  2  Rev.  Stat.,  409,  such  actions  are  transitory, 
and  triable  in  any  county  which  the  plaintiff  may  elect. 

The  common-law  jurisdiction  of  the  New  York  Superior  Court,  except  in  its  terri- 
torial limitation,  is  coequal  with  that  of  the  Supreme  Court :  any  action  which 
is  triable  in  the  latter  is  triable  in  the  former,  provided  the  defendant  resides, 
or  is  served  with  process,  within  the  city  of  New  York. 
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The  courts  of  general  jurisdiction  in  this  State  have  jurisdiction  of  actions  between 
citizens  of  another  State,  for  personal  wrongs  committed  within  the  jurisdiction 
of  another  State.* 

*  To  the  contrary,  compare  Molony  a.  Dows  (8  Ante,  316) ;  Armstrong  a.  Foote 
(11  Ib,,  384). 

In  WAY  a.  THE  KEYPORT  AND  MIDDLE-TOWN  POINT  STEAMBOAT  COMPANY  (Supreme 
Court,  First  District ;  At  Chambers,  Sept.,  1863),  it  was  Held,  that  the  courts  of  this 
State  will  not  entertain  jurisdiction  to  enjoin  the  business  of  a  foreign  corporation, 
where  such  injunction  would  practically  suspend  the  corporate  franchises. 

Motion  to  dissolve  an  injunction. 

This  was  an  action  by  Thomas  P.  Way,  Elsworth,  Martin,  and  others,  against 
the  Keyport  &  Middletown  Point  Steamboat  Co.,  and  its  individual  directors  and 
trustees.  The  plaintiffs  were  stockholders  in  the  cpmpany,  and  sought  to  restrain 
the  defendants  from  running  their  steamboat,  the  Matteawan,  at  a  low  rate  ol 
fare,  by  which,  as  it  was  claimed,  the  company  was  losing  $150  a  day.  The 
defendants  were  a  corporation  created  under  the  laws  of  New  Jersey.  By  those 
laws,  a  franchise  was  given  to  them  to  maintain  a  steamboat  route  between  Key- 
port  and  New  York.  Their  principal  office  business  was  at  Keyport,  New  Jersey. 
Some  time  before  the  suit,  on  the  supposition  that  the  steamboat  D.  R.  Martin 
was  going  to  be  used  on  another  route,  and  probably  by  the  Government,  they 
sold  it  for  $85,000  to  Edward  Elsworth,  one  of  the  plaintiffs.  The  defendants 
claimed  that  Elsworth,  in  combination  with  Martin  and  some  of  the  other  stock- 
holders, sought  to  coerce  the  defendants  into  a  repurchase  of  the  D.  R.  Martin  by 
getting  out  this  injunction,  which  they  now  sought  to  dissolve,  and  also  by  put- 
ting on  the  said  steamboat  as  opposition  to  the  defendants'  steamboat. 

The  ground  alleged  by  the  plaintiffs,  and  on  which  they  procured  the  injunction, 
was,  that  the  defendants  had  put  down  the  fare  on  their  line  after  the  D.  R.  Mar- 
tin was  put  on  as  an  opposition,  so  that  it  was  impossible  for  two  boats  to  live  on 
that  route  ;  consequently,  it  was  claimed  by  the  plaintiffs  that  the  defendants 
were  wasting  the  property  of  the  company,  and  that  the  majority  of  the  stock- 
holders dissented  therefrom.  To  this  it  was  replied  :  The  association  is  an  incor- 
porated company  by  the  laws  of  New  Jersey.  The  majority  of  the  stockholders 
approve  of  the  defendants'  acts,  and  this  suit  is  merely  an  attempt  to  coerce  the 
defendants  into  repurchasing  the  opposition  boat ;  that  the  alleged  wasting  of  the 
plaintiffs'  property  is  occasioned  by  the  acts  of  the  plaintiffs  themselves  in  putting 
on  the  said  opposition,  which  they  could  at  any  moment  put  an  end  to  by  with- 
drawing their  boat,  and  the  defendants'  boat  is  a  mail  boat,  and  ought  not  to  be 
stopped,  as  the  consequences  of  stopping  her  would  be  much  more  serious  than  to 
run  on  the  route. 

D.  Sf  T.  McMahon,  for  the  motion. — I.  The  defendants  cannot  be  impleaded  in 
a  bill  in  equity  in  a  suit  brought  by  some  of  its  stockholders  against  it,  setting  up 
inequitable  acts  on  the  part  of  some  of  its  directors,  tending  to  a  waste  of  its 
stock  and  assets.  The  proper  and  the  only  remedy  of  the  plaintiffs  on  the 
facts  averred  by  them  is  either,  1.  By  a  bill  at  the  suit  of  the  attorney-general  in 
the  nature  of  a  quo  warranto,  seeking  a  revocation  of  the  franchises  of  the  company 
by  abuses.  (Code,  §§  429, 430. )  2.  By  a  private  action  at  law  by  each  stockholder 
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In  an  action  between  residents  of  the  State  of  New  Jersey,  to  recover  damages  for 
an  injury  to  the  plaintiff's  person,  inflicted  in  that  State,  the  defendant  having 
been  served  with  summons  in  the  city  of  New  York, — Held,  that  the  New  York 
Superior  Court  had  jurisdiction,  both  of  the  subject-matter  of  the  action,  and  of 
the  defendant's  person. 

Motion  to  set  aside  an  order  of  arrest. 

This  action  was  brought  by  Annie   Mclvor  against  John 
H.  McCabe,  to  recover  damages  for  injuries  to  the  person  of 

against  the  directors  for  his  own  peculiar  damage  occasioned  by  the  breach  of  the 
trust  of  the  directors. 

II.  It  is  quite  plain  that  the  Supreme  Court  of  this  State  has  no  jurisdiction  of 
a  suit  in  the  nature  of  a  quo  warranto  over  a  foreign  corporation.     The  only  tribu- 
nal is  the  court  having  jurisdiction  in  the  particular  State  wherein  the  company  is 
incorporated.     The  granting  of  an  injunction  against  a  corporation,  restraining  its 
operation,  is  in  effect  a  proceeding  which  impeaches  its  franchises. 

III.  No  writ  of  injunction  will  lie  against  a  corporation  in  a  suit  by  a  stock- 
holder complaining  of  the  inequitable  acts  of  the  directors.     (Attorney-general  a. 
Utica  Ins.  Co.,  2  Johns.  Ch.,  371 ;  Verplanck  a.  Mercantile  Ins.  Co.,  1  Edw.,  84 ; 
Mickler  a.  Rochester  City  Bank,  1  Paige,  118  ;  Bennett  a.  American  Art  Union,  5 
Sandf.,  614  ;  N.  Y.  Printing  &  Dyeing  Establishment  a.  Fitch,  1  Paige,  97.     See, 
also,  Ferris  a.  Strong,  3  Edw.,  127 ;  Hentz  a.  Long  Island  R.  R.  Co.,  13  Barb., 
646  ;  Hodgkinson  a.  Long  Island  R.  R.  Co.,  4  Edw.,  411.) 

IV.  Where  the  trustees  create  a  waste  of  the  corporate  property,  the  remedy  SB 
not  against  the  corporation,  but  against  the  trustee  personally.    (Verplanck  a. 
Mercantile  Ins.  Co.,  1  Edw.,  84 ;  Franklin  Ins.   Co.  a.  Jenkins,  3  Wend.,  130.) 
And  an  injunction  depriving  the  officers  of  the  corporation  of  the  whole  property 
(as  in  this  case)  should  not  be  granted  ex  park  out  of  court.     (Morgan  a.  N.  Y.  & 
Albany  R.  R.  Co.,  10  Paige,  290.) 

V.  On  the  merits,  the  plaintiffs'  case  must  be  defeated. 

VI.  When  damages  can  be  ascertained,  and  compensation  be  made  in  money, 
and  enforced  at  law,  the  injury  is  not  irreparable,  within  the  rule  that  the  court 
can  interfere  to  prevent  irreparable  injury.     An  injunction  does  not  lie  to  restrain 
the  defendants  from  crossing  a  public  toll-bridge  with  loads  so  heavy  BS  to  dam- 
age or  endanger  the  bridge.     (Thompson  a.  Matthews,  2  Edw.,  212  ;  McCafferty 
a.  Glazier,  10  How.  Pr.,  475.) 

VII.  The  alleged  contempt  is  no  objection  to  granting  this  motion.     (Smith  a. 
Ram,  6  How.  Pr.,  124  ;  Field  a.  Hunt,  22  Ib.,  329;  13  Abbotts'  Pr.,  320.) 

VIII.  The  alleged  contempts  are  sufficiently  purged. 

IX.  The  service  on  Seabrook,  the  agent  of  the  association,  is  not  a  good  service, 
so  as  to  bring  a  foreign  corporation  or  its  managers  and  directors  into  contempt. 
In  fact,  it  would  not  be  good  even  to  lay  the  foundation  of  a  judgment  against 
the  corporation.     (Hurlbut  a.  Hope  Mutual  Ins.  Co.,  4  Haw.  Pr.,  276  ;  Bates  a. 
New  Orleans  R.  R.  Co.,  13  76.,  516.) 

Beebe,  Dean  Sf  Donahue,  opposed.— I.  The  defendant  is  in  contempt,  and  cannot 
make  the  present  motion.     (Krom  a.  Hogan,  4  How.  Pr.,  225.)    This  case  does 
not  come  within  any  of  the  exceptions  to  this  rule.     (Qurnee  a.  Odell,  13  Abbott*' 
VOL.  XVI.— 21 
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plaintiff.  The  alleged  injuries  were  inflicted  at  Jersey  City,  in 
the  State  of  New  Jersey,  where  both  the  parties  resided.  The 
defendant  had  a  place  of  business  in  the  city  of  New  York, 
where  he  was  served  with  the  summons.  An  order  of  arrest 
was  issued,  which  the  defendant  now  moved  to  set  aside. 

Henry  White  and  Richard  H.  Huntley,  for  the  motion, 
relied  on  Moloney  a.  Dows  (8  Abbotts'  Pr.,  316),  and  cases 
there  cited. 

Thomas  Dunphy  and  Edwin  James,  opposed. — I.  This  court 
has  jurisdiction  of  an  action  for  injuries  to  the  person  commit- 
ted in  another  State,  in  which  the  defendant  resided  at  the 
time,  and  has  nyt  since  changed  his  residence.  Actions  for 
personal  injuries  are  of  a  transitory  nature,  and  follow  the 
person  of  the  wrongdoer,  and  the  action  may  be  brought 
wherever  the  defendant  is  found, — " et  sequunter  forum  rei" — 
and  the  forum  rei  is  wherever  the  defendant  can  be  found. 
(Moysten  a.  Fabrigas,  1  Smith's  Lead.  Cas.,  679;  Rafael  a. 
Vereslest,  2  Black,,  1055  ;  1  Chitt.  PL,  273 ;  Glen  a.  Hodges, 
9  Johns.,  67 ;  Gardner  a.  Thomas,  14  lb.,  134.) 

II.  It  is  well  settled  that  an  action  will  lie  in  our  courts  for  a 
personal  tort  committed  by  one  citizen  on  another  in  a  foreign 
country.    (Lister  a.  Wright,  2  Hill,  320.) 

III.  The  citizen  of  one  State  is  a  citizen  of  all  the  United 
States.    Neither  the  States  nor  their  citizens  are  foreign   to 
each  other  in  this  respect.     ( U.  S.  Const.,  art.  4,  §  2.) 

IY.  The  case  of  Moloney  a.  Dows  (8  Abbotts'  Pr.,  316)  is  not 
law.  It  is  a  mere  nisiprius  decision,  and  has  not  received  the 

Pr.,  264 ;  Field  a.  Chapman,  /&.,  320 ;  S.  C.,  sub  nom.  Field  a.  Hunt,  22  Sow 
Pr.,  329.)  Advice  of  counsel  does  not  excuse.  (Capet  a.  Parker,  3  Sandf.,  662.) 

II.  It  is  the  duty  of  the  directors  fairly  and  reasonably  to  manage  their  trust. 

III.  In  the  present  case,  it  appears  there  was  business  for  both  boats,  and  th» 
defendants  unlawfully  reduced  their  fare  to  a  ruinous  point. 

IV.  It  is  not  competent  for  these  directors  ;  they  have  no  authority  to  run  off 
the  rival  boat,  nor  to  attempt  it. 

CLEBKE,  J.  (orally). — I  am  not  disposed  to  extend  the  rule  ;  it  was  never  in- 
tended, in  my  judgment,  that  this  court  should  entertain  such  a  jurisdiction. 
The  compromises  of  the  Constitution  must  be  preserved,  and  the  rights  of  sister 
States  in  every  respect  regarded. 

Motion  granted. 
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sanction  of  any. other  judge,  and  proceeded  on  a  misapprehen- 
sion of  Lord  Mansfield's  decision  in  Moysten  a.  Fabrigas. 

V.  The  defendant  having  a  place  of  business  in  this  city,  and 
being  served  with  process  here,  the  court  acquired  jurisdiction. 

MONELL,  J. — The  action  is  brought  to  recover  for  personal 
injuries.  The  injuries  were  inflicted  in  New  Jersey,  while  the 
parties  were  both  residents  of  that  State. 

The  motion  to  vacate  the  order  of  arrest  is  made  upon  the 
sole  ground  that  this  court  has  not  jurisdiction  of  the  cause  of 
action. 

Except  so  far  as  the  place  of  trial  of  actions  for  injuries  to 
the  person  has  been  regulated  by  statutes  (1  Rev.  Z.,  325 ;  % 
Rev.  Stat.)  409),  such  actions  have  always  been  regarded  as 
transitory,  and  triable  in  any  county  where  the  plaintiff  might 
elect  to  bring  his  action  (Co.  Lit.,  282 ;  1  Wils.,  336) ;  and  it  is 
not  disputed  that,  in  this  State,  an  action  of  this  nature  may  be 
tried  in  another  and  different  county  from  the  one  in  which  the 
cause  of  action  arose.  But  it  is  insisted  that  this  is  the  limit  of 
the  jurisdiction,  and  that  our  courts  cannot  take  cognizance  of 
cases  arising  in  a  foreign  country  or  neighboring  State. 

The  common-law  jurisdiction  of  the  New  York  Superior 
Court,  except  in  its  territorial  limitation,  is  coequal  with  that 
of  the  Supreme  Court ;  hence,  any  action  which  the  latter  court 
may  entertain,  is  triable  in  this  court,  provided  the  defendant 
resides,  or  can  be  served  with  process,  within  this  county. 

Every  court  is  primarily  the  judge  of  its  own  jurisdiction al 
i  powers,  and  may  assume  them  or  decline  them,  in  the  exercise 
of  a  sound  discretion,  in  all  cases,  subject  only  to  correction  by 
an  appellate  court ;  and  I  am  not  aware  that  it  has  ever  been 
held  by  any  court,  in  any  country,  that  there  is  any  other 
controlling  power. 

Whether,  therefore,  the  court  will  afford  jurisdiction  in  cases 
of  trespass  occurring  out  of  the  State  may  be  said  to  rest  in 
discretion  merely,  and  may  be  denied  whenever  substantial 
justice  may  require  it ;  but  I  have  not  been  able  to  find  any 
case  (with  a  single  exception)  in  which  it  is  held  that  the  courts 
may  not  entertain  the  action,  irrespective  of  any  question  of 
injustice  to  the  parties,  and  were  bound  to  deny  itself  jurisdic- 
tion. 
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The  cause  of  action  in  this  case  arose  in  the  State  of  New 
Jersey,  and  there  are  courts  in  that  State  of  competent  power 
to  afford  the  plaintiff  redress  for  the  wrongs  and  injuries  she 
has  suffered,  and  the  convenience,  of  both  parties  and  witnesses, 
would  doubtless  be  promoted  by  a  resort  to  the  tribunals  of  that 
State.  But  the  jurisdiction  of  the  New  Jersey  courts  is  not  ex- 
clusive, and  the  parties  coming  here  may  subject  themselves  to 
the  process  of  our  courts,  and  are  liable  in  pecuniary  damages, 
although  the  injury  was  done  in  the  neighboring  State. 

So  far  as  the  acts  of  the  defendant  tended  to  a  breach  of  the 
public  peace,  they  were  local,  and  cognizable  only  in  the  local 
courts ;  but  the  personal  wrong  to  the  plaintiff,  for  which  she  is 
entitled  to  redress,  is  transitory,  and  within  the  jurisdiction  of 
our  courts. 

I  cannot  see  any  soundness  in  the  argument  that  courts 
ought  not,  and  therefore  should  not,  afford  jurisdiction  to  this 
class  of  cases,  merely  because  the  tribunals  of  the  country  or 
State  where  the  transaction  occurred  are  ample  to  give  redress. 
Such  an  argument  may  be  addressed  with  force  to  the  discretion 
of  the  court,  where  the  resort  to  our  courts  may  work  great 
hardship  and  injustice  to  the  party.  But  with  the  ample 
power  to  procure  the  testimony  of  foreign  witnesses,  and  to 
secure  a  fair  and  impartial  trial,  few  cases  could  be  suggested 
in  which  such  an  argument  should  prevail. 

In  this  case,  if  jurisdiction  rested  in  discretion  merely,  I 
could  not,  upon  this  motion,  interfere  with  its  exercise  by  the 
justice  who  granted  the  order  of  arrest,  he  having  thereby 
determined  that  it  was  a  proper  case  to  be  entertained  by  this 
court. 

The  question  has  frequently  arisen  in  this  State,  and  been 
decided  with  great  uniformity,  sustaining  the  jurisdiction  in 
this  class  of  cases.  A  brief  review  of  some  of  the  cases  will 
exhibit  the  views  entertained  by  our  Supreme  Court  on  the 
subject. 

The  earliest  case  is  Glen  a.  Hodges  (9  Johns.,  67),  which 
arose  in  1810.  The  action  was  trespass  vi  et  armis,  for  taking 
the  plaintiff's  slave  out  of  plaintiff's  possession.  The  trespass 
was  committed  in  the  State  of  Vermont.  The  question  of 
jurisdiction  was  directly  involved  and  raised.  The  court  said, 
"There  can  be  no  objection  to  an  action  of  trespass  being 
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brought  here,  though  the  act  happened  out  of  the  State."  The 
inquiry  concerned  the  rights  of  personal  property.  The  act 
was  not  a  public  offence,  nor  did  it  touch  the  rights  of  real 
property.  It  was  of  a  transitory  <^iature ;  and  it  is  an  estab- 
lished jjfinciple  that  such  personal  actions  may  be  laid  where 
the  defendant  is  to  be  found. 

In  the  next  case,  of  Gardner  a.  Thomas  (14  Johns.,  134),  the 
plaintiff  and  defendant  were  British  subjects,  and  the  injury 
was  committed  on  the  high  seas  on  board  of  a  British  vessel, 
and  the  court  entertained  jurisdiction  of  the  action,  declaring 
that  the  courts  of  this  State  had  concurrent  jurisdiction  with 
those  of  Great  Britain  as  to  the  private  remedy. 

In  Smith  a.  Bull  (17  Wend.,  323),  the  assault  and  battery  was 
committed  in  the  State  of  Pennsylvania,  and  a  motion  to 
nonsuit,  on  the  ground  that  an  action  could  not  be  sustained 
here  for  an  injury  happening  abroad,  was  denied,  and  the  de- 
cision afterwards  affirmed  by  the  court  in  bane. 

In  Lister  a.  "Wright  (2  Hill,  320),  the  action  was  for  slander- 
ous words  spoken  in  Canada,  and  the  jurisdiction  was  sus- 
tained. The  learned  judge  Bronson  suggests  a  doubt  whether 
they  "  ought"  to  take  cognizance  of  the  action  if  the  parties 
were  British  subjects ;  but  that  question  did  not  arise,  as  the 
parties  were  citizens  of  this  State. 

"Wilson  a.  Mackenzie  (7  Hill,  95)  went  off  on  other  grounds ; 
but  the  court  held  to  the  rule  laid  down  in  Gardner  a.  Thomas 
(supra),  and  sustained  the  jurisdiction  against  a  strong  appeal 
to  the  discretionary  power  of  the  court,  quoting  from  SPENCER, 
Ch.  J.,  in  Percival  a.  Hickey  (18  Johns.,  257),  that  the  court 
was  not  at  liberty  to  assume  or  decline  jurisdiction  upon  specu- 
lative grounds,  or  for  reasons  of  public  policy. 

The  rule  is  also  fully  recognized  in  Beach  a.  Bay  State  Co. 
(27  Barb.,  248). 

The  leading  English  case  of  Moysten.a.-Fabrigas  (1  Cowp., 
161),  is  cited  as  authority  by  all  the  judges  in  this  State.  Lord 
Mansfield  there  sustained  the  jurisdiction,  although  the  trans- 
action occurred  in  a  foreign  country,  the  parties  being  subjects 
of  Great  Britain. 

But  the  doubt  suggested  in  the  case  put  by  his  lordship,  of 
two  Frenchmen  fighting  in  France,  is  seized  upon  as  the  expres- 
sion of  an  opinion  of  that  eminent  jurist  against  the  jurisdiction 
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in  such  a  case.  He,  however,  assigns  a  reason  for  it,  which 
relieves  the  case  of  all  embarrassment.  "Because,"  he  says, 
"  though  it  is  not  a  criminal  prosecution,  it  must  be  laid  to  be 
against  the  peace  of  the  king ;  but  the  breach  of  the  peace  is 
merely  local,  though  the  Ifcespass  against  the  person  is  transi- 
tory." And  TATES,  J.,  in  commenting  on  this  reason,  in  Gard- 
ner a.  Thomas  (sv/pra\  says,  "  The  objection  to  the  jurisdiction, 
because  it  must  be  laid  in  the  declaration  to  be  against  the 
peace  of  the  people,  is  not  sufficient,  for  that  is  a  mere  matter 
of  form,  and  not  traversable." 

In  a  very  recent  case  in  the  English  Court  of  Exchequer 
(Scott  a.  Lord  Seymour,  not  reported),  the  jurisdiction  was 
upheld. 

The  action  was  for  an  assault  and  battery  committed  at  Na- 
ples, where  the  plaintiff  and  defendant  then  resided ;  the  ques- 
tion arose  upon  a  demurrer  to  the  plea  setting  forth  the  facts. 
The  Lord  Chief  Baron,  in  deciding  the  demurrer,  says :  "  It  is 
concluded,  by  authority,  that  the  circumstance  of  the  assault 
and  battery  having  been  committed  in  a  foreign  country  is,  in 
itself,  no  impediment  to  an  action  being  maintained  for  it 
here." 

This  case,  in  its  facts,  is  like  the  one  before  me,  and  is  con- 
clusive of  the  view  entertained  at  the  present  time  on  the 
subject  by  the  English  courts. 

I  was  referred,  on  the  argument,  to  the  case  of  Holoney  a. 
Dows  (8  Abbotts'  Pr.,  316),  where  the  learned  judge,  after  an 
elaborate  review  of  the  cases  in  England  and  in  this  country, 
arrives  at  the  conclusion  that  jurisdiction  cannot  be  enter- 
tained. 

The  action  was  for  personal  injuries  to  the  plaintiff  in  Cali- 
fornia, and  the  Common  Pleas  of  this  city  nonsuited  the  plain- 
tiff, on  the  ground  that  they  had  no  jurisdiction  of  the  action. 
The  heavy  weight  of  authority  in  this  State,  in  which  the 
question  has  been  carefully  considered,  would  overwhelm  any 
doubt  which  either  the  able  argument  of  counsel,  or  the  opinion 
of  the  court  in  the  California  case,  might  suggest.  One  of  the 
errors  into  which  I  think  the  learned  judge  has  fallen,  is  in  re- 
garding the  parties  to  that  action  as  foreigners,  and  not  citizens 
of  the  United  States.  The  doubt  suggested  by  Lord  Mansfield 
was  in  respect  to  the  right  of  subjects  of  a  foreign  kingdom 
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suing  in  their  courts,  not  of  their  own  subjects.  And  although, 
perhaps,  no  case  can  be  found  where  foreigners  have  been 
allowed  to  resort  to  English  courts  to  redress  their  wrongs 
committed  in  another  country,  numerous  cases  are  found,  and 
are  of  frequent  occurrence,  where  the  English  subject  is  thus 
allowed. 

Moloney  and  Dows  were  citizens  of  the  United  States,  and 
the  transaction  happened  in  one  of  those  States.  The  cause  of 
action  was  transitory,  and,  as  it  seems  to  me,  upon  well-settled 
principles,  was  cognizable  by  the  courts  of  this  State. 

The  Constitution  of  the  United  States  (art.  4,  §  2),  provides 
that  the  citizens  of  each  State  shall  be  entitled  to  all  the  privi- 
leges and  immunities  of  citizens  in  the  several  States.  Hence, 
Moloney  could  claim  the  immunity  of  coming  into  our  courts 
to  get  redress  for  the  wrongs  he  suffered  in  California. 

Another  error  of  the  learned  judge,  as  I  think,  was  in 
attaching  too  much  importance  to  the  right  to  give  punitive 
damages  for  the  breach  of  the  public  peace.  The  enhanced 
damages,  which  are  given  by  way  of  punishment  for  the  public 
wrong,  are  not  compensatory  to  the  public,  which  gets  no  part 
of  them,  but  are  designed  to  punish  the  offender,  and  go  with 
the  other  damages  to  the  plaintiff.  The  public  vindicates  its 
rights  by  prosecution  and  conviction  of  the  offender,  and  must 
resort  to  the  local  tribunals.  The  individual,  who  has  suffered 
more  than  the  offended  laws,  may  avail  himself  of  the  immuni- 
ties preserved  to  him  by  the  Constitution,  and  invoke  other 
tribunals.  The  circumstance  that  the  defendant  may  be  pun- 
ished for  the  public  wrong  does  not  make  the  private  injury 
any  the  less  transitory. 

The  conclusion  to  which  I  have  arrived,  after  a  careful 
consideration  and  examination  of  the  question,  is,  that  the 
courts  of  this  State  'have  jurisdiction  of  actions  for  personal 
injuries  inflicted  in  any  of  the  States  of  the  Union,  and 
are  bound  to  entertain  such  action  between  citizens  of  those 
States. 

As  the  parties  to  this  action  are  both  citizens,  it  is  not  neces- 
sary to  determine  whether  foreigners  have  the  same  immunity. 

The  motion  to  discharge  the  order  of  arrest  must  be  denied, 
with  $10  costs. 
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COSTEK  a.  ISAACS. 
New  York  Superior  Court ;  General  Term,  May,  1863. 

MARRIED  WOMAN. — CONTRACTS  IN  HER  SEPARATE  BUSINESS.— 
I.",  ESTOPPEL. — PLEADING. 

A  married  woman,  who  carries  on  a  separate  business, — as  she  is  allowed  to  do  by 
Laws  of  1860,  157,  ch.  90,  §  2, — and  who  purchases  goods  for  the  business,  and 
uses  them  therein,  is  liable  in  an  action  for  the  price  of  such  goods. 

So,  if  she  leases  a  store  for  a  business  conducted  by  her,  on  her  separate  account, 
and  uses  it  for  that  purpose,  she  is  liable  for  the  rent. 

It  seems,  that  a  false  representation  by  a  married  woman,  carrying  on  a  separate  bus- 
iness, that  she  was  making  a  contract, — e.  g.,  hiring  a  store, — for  the  uses  of 
such  business,  would  render  her  liable  for  the  stipulated  price. 

An  averment  in  the  complaint,  that  the  defendant,  a  married  woman  who  carried 
on  a  separate  business,  represented  at  the  time  of  making  the  contract  that  it 
was  for  the  uses  of  such  business,  is  sufficient  upon  demurrer.  If  the  contract 
was  not  in  fact  for  the  use  of  such  business,  it  must  be  alleged  by  way  of  de- 
fence.* . 

*  In  AITKBN  a.  CLARK  (Supreme  Ct.,  First  District;  Special  Term,  May,  1863),  it 
was  Held,  1,  That  in  an  action  brought  to  charge  the  separate  estate  of  a  married 
woman,  when  the  coverture  is  alleged  in  the  complaint,  a  defence  that  the  defend- 
ant  is  a  married  woman  is  bad  on  demurrer,  for  it  sets  up  no  new  matter  ;  2,  That 
since  the  act  of  1860  (Laws  of  1860,  157,  ch.  90),  a  married  woman  may  carry  on 
trade,  and  to  that  end  purchase  property,  and  may  be  held  liable  for  the  price 
thereof,  without  proof  that  she  had  any  separate  estate  ;  and,  3,  That  in  an  action 
against  a  married  woman  to  recover  the  contract  price  of  goods  purchased  by  her 
for  her  separate  business,  allegations  that  she  was  married,  or  had  a  separate  es- 
tate, are  not  material,  and  if  inserted  in  the  complaint  an  answer  merely  denying 
these  allegations  is  insufficient. 

Demurrer  to  the  answer. 

This  action  was  brought  by  John  Aitken  and  James  Miller  against  Sarah  C. 
Clark,  to  recover  $840.97,  to  be  levied  and  collected  out  of  defendant's  separate 
estate.  The  complaint  alleged  that  the  defendant  was  a  married  woman ;  that 
she  had  both  real  and  personal  property  iu  her  own  name  and  right ;  that  she 
was  a  dress-maker  ;  and  that  the  plaintiff  sold  and  delivered  to  her  goods  on  her 
sole  and  separate  account,  to  be  used  in  her  business  as  dress-maker  ;  and  that 
the  defendant  used  the  same  in  her  business,  and  promised  to  pay  for  the  same 
out  of  her  separate  property  ;  that  she  had  not  paid  for  the  goods  ;  and  asked  for 
judgment  against  her  separate  estate.  The  answer,  omitting  the  formal  parts, 
was  as  follows  :  ' '  The  defendant  denies  that  she  is  possessed  of  real  or  personal 
property  in  the  city  of  New  York  or  elsewhere,  her  sole  and  separate  property  ; 
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Appeal  from  an  order  sustaining  a  demurrer  to  the  com- 
plaint. 

This  action  was  brought  by  George  W.  Coster  against  Mary 
Ann  Isaacs,  to  recover  the  sum  of  $400,  as  rent  of  a  store  in 

and  she  also  denies  that  she  ever  promised  to  pay  from  her  separate  estate  for  the 
goods  and  merchandise  set  forth  in  said  complaint.  And,  for  a  further  and  other 
defence,  she  avers  that,  during  the  period  of  time  set  forth  in  said  complaint',  she 
was  and  still  is  the  wife  of  Robert  Clark  ;  that  said  Robert  Clark  and  this  defend- 
ant intermarried  on  the  14th  day  of  September,  1851,  and  have  ever  since  resided 
together,  and  still  so  reside,  as  husband  and  wife,  in  the  city  of  New  York  ;  that 
plaintiffs  had  knowledge  and  notice  thereof.' ' 

On  this  answer  as  frivolous,  judgment  had  been  ordered  ;  from  this  order  the 
defendant  appealed,  and  procured  a  reversal  of  the  order.  (15  Ante,  319.)  Pur- 
suant to  leave  reserved,  plaintiffs  now  Demurred  to  the  answer. 

George  R.  Thompson,  in  support  of  the  demurrer. — I.  That  the  defendant  was  a 
married  woman  is  no  defence.  (Laws  of  1860,  157,  ch.  90  ;  Barton  a.  Beer,  35 
Barb.,  78  ;  8.  C.,  21  How.  Pr.,  309 ;  Klen  a.  Gibney,  24  76.,  31.) 

II.  That  the  defendant  has  not  any  separate  property  is  not  a  defence.  (Lawt 
of  1862,  849,  ch.  460,  §  12.)  It  goes  only  to  the  availability  of  the  judgment. 

in.  The  denial  that  she  promised  to  pay  out  of  her  separate  estate  is  immate- 
rial. The  consideration  went  to  the  direct  benefit  of  her  separate  estate.  (Yale 
a.  Dederer,  22  N.  F.,  450  ;  Owen  a.  Cawley,  36  Barb.,  52  ;  8.  C.,  13  Abbotts'  Pr., 
13  ;  22  Bow.  Pr.,  10.) 

William  R.  Staford,  opposed.— I.  The  acts  of  1848,  1849,  and  1860,  have  not  re- 
moved the  disabilities  of  married  women,  unless  for  the  disposition  of  their  sepa- 
rate property. 

II.  The  intent  to  charge  the  wife's  separate  estate  must  appear  by  the  contract 
itself,  or  the  consideration  must  move  directly  for  the  benefit  of  the  separate  es- 
tate.    (Coon  a.  Brook,  21  Barb.,  546  ;  Dickerman  a.  Abrahams,  lb.,  551 :  Switzer 
a.  Valentine,  4  Duer,  96  ;  Sherman  a.  Elder,  1  Uilt.,  476  ;  Yale  a.  Dederer,  18  N. 
Y.,  265;  22  76.,  450.) 

III.  The  acts  of  1862  do  not  enlarge  her  powers  to  make  contracts  relative  to 
personal  property,  but  simply  the  remedy.    (Laws  of  1862,  343,  ch.  172  ;  lb.,  849, 
ch.  460,  §  12.) 

MI-LLIN,  J.— I  am  of  opinion  that  the  second  defence,  as  it  is  called,  constitutes 
uo  defence  to  the  action.  Section  149  provides  that  the  answer  must  contain, 
first,  a  general  or  specific  denial  of  each  material  allegation  of  the  complaint  con- 
troverted by  the  defendant,  &c.  ;  second,  a  statement  of  any  new  matter  consti- 
tuting a  defence,  &c. 

The  second  defence  sets  up  no  new  matter.  It  merely  alleges  a  fact  which  is 
charged  in  the  complaint,  and  which  the  plaintiffs  must  prove  in  order  to  main- 
tain their  action. 

As  to  this  part  of  the  answer,  therefore,  there  must  be  judgment  for  the  plain- 
tiffs on  the  demurrer. 

As  to  the  first  defence  in  the  answer  there  is  more  difficulty.  The  denials,  in 
form  constitute  an  answer  under  the  first  subdivision  of  section  149,  above  cited. 
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New  York  city,  to  be  collected  out  of  the  separate  estate  of  the 
defendant,  a  married  woman.  The  allegations  of  the  com- 
plaint, omitting  the  averments  of  the  lease,  entry,  and  occupa- 
tion, and  non-payment  of  rent,  were  as  follows:  "That  on  and 

Are  the  allegations  of  the  complaint  material  which  are  denied  by  the  answer  ? 
This  is  one  necessary  ingredient  in  a  good  answer. 

The  plaintiffs  deny  their  materiality,  because  they  say  the  action  lies  against 
the  defendant,  although  she  is  not  possessed  of  any  separate  estate,  and  has  never 
promised  to  pay  for  the  goods  out  of  such  estate.  It  is  quite  clear  that  such  was 
not  the  view  of  the  case  entertained  by  the  counsel  who  drew  the  complaint.  It 
is  framed  to  charge  her  separate  estate  with  the  debt,  and  not  upon  the  theory 
that  she  was  liable  as  a  feme  sole. 

But  if  this  view  of  the  case  is  right,  the  allegations  denied  by  the  defendant  are 
immaterial,  and  the  answer  is  demurrable. 

It  was  repeatedly  held,  prior  to  the  act  of  1860, — entitled,  an  Act  concerning  the 
Rights  and  Liabilities  of  Husband  and  wfte  (Laws  0/1860,  157,  ch.  90),— that  a 
married  woman  was  not  liable  for  property  purchased  by  her  on  credit,  unless  she 
charged  her  separate  estate  with  the  debt,  or  unless  it  was  purchased  for  the  ben- 
efit of  such  estate,  and  then  her  separate  estate  alone  was  liable.  (Gates  a.  Brow- 
er,  9  N.  F.,  205;  Yale  a.  Dederer,  18  76. ,  265;  and  cases  cited  in  Abbotts'  Dig., 
tit.  Husband  &  Wife,  viii.,  §  139  ;  same  tit.,  ix.,  §  176.) 

It  was  further  held  that,  if  having  no  separate  estate,  or  having  failed  to  charge 
it,  the  husband  was  liable  if  the  property  came  to  his  use  ;  but  if  not,  the  contract 
of  purchase  was  void,  and  the  vendor  might  follow  and  reclaim  the  property. 
(Barton  a.  Beer,  35  Barb.,  78.) 

The  theory  was,  that  if  the  property  purchased  by  the  wife  came  to  the  use  of 
the  husband,  she  might  be  considered  as  his  agent ;  but  if  it  did  not  come  to  his 
possession  or  use,  then  the  vendor  having  sold  to  a  person  believed  to  be  acting  as 
the  agent  of  another  when  she  was  not,  and  was  not  in  law  capable  of  binding  her- 
self, no  title  had  passed. 

The  act  of  1860,  above  cited,  contains  no  provision  in  terms  authorizing  a  mar- 
ried woman  to  purchase  property,  and  bind  herself  personally  for  the  price. 

The  eighth  section  of  that  act  provides,  "  that  no  bargain  or  contract,  made  by 
any  married  woman  in  respect  to  her  sole  and  separate  property,  or  any  property 
which  may  hereafter  come  to  her,  by  descent,  devise,  bequest,  or  gift  of  any  per- 
son except  her  husband,  and  no  bargain  or  contract  entered  into  by  any  married 
woman  in  or  about  the  carrying  on  of  any  trade  or  business  under  the  statutes  of 
this  State,  shall  be  binding  on  her  husband,  or  render  him  or  his  property  in  any 
way  liable  therefor. 

It  was  held  in  Barton  a.  Beer  (supra)  that  under  this  section  married  women 
were  authorized  to  carry  on  trade,  and  to  that  end  to  purchase  property,  and  give 
notes  therefor.  In  that  case  it  was  admitted  that  the  cigars  were  the  separate 
property  of  the  wife,  doing  away,  as  the  court  held,  with  the  difficulties  that  would 
have  stood  in  the  plaintiff's  way  by  reason  of  the  sale  to  her  in  1859,  when  she 
could  not  bind  herself  by  an  executory  contract. 

The  court  treated  the  wife  as  purchasing  the  property  anew  in  1860,  after  the 
act  of  that  year  relating  to  the  rights  of  married  women  had  become  a  law,  and 
hence  her  note  for  the  price  became  operative. 

The  purchase  in  this  case  was  after  the  act  of  1860  took  effect,  and,  within  the 
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prior  to  the  26th  day  of  February,  1861,  the  defendant,  Mary 
Ann  Isaacs,  wasr  and  she  has  ever  since  been,  a  married 
woman,  being  the  wife  of  one  Lyon  Isaacs,  of  the  city  of  New 
York ;  and  that  she  was,  at  the  date  aforesaid,  the  legal  owner 
of  a  separate  property,  consisting  in  part  of  a  freehold  estate  in 
certain  lands  in  the  county  of  Kings,  and  in  the  county  of 
Schoharie,  in  the  State  of  New  York,  acquired  and  held  by  her 
under  and  in  pursuance  of  the  laws  of  the  State  of  New  York, 
in  respect  to  the  separate  estates  of  married  women ;  and  that 
the  said  Mary  Ann  Isaacs,  at  and  prior  to  the  date  aforesaid, 
was  engaged  in  carrying  on  a  millinery  business  in  the  city  of 
New  York,  in  her  individual  name,  pursuant  to  the  laws  in  such 
case  made  and  provided ;  and,  upon  making  application  for  the 
premises  hereinafter  described,  represented  herself  to  be  a  mar- 
ried woman,  and  that  her  husband  had  been  unfortunate  in 
business,  and  was  unable  to  do  any  thing  himself,  and  that  she 
carried  on  the  millinery  business  in  her  own  name,  and  upon 
her  sole  and  separate  account,  and  wanted  the  premises  for  such 
business;  that  the  said  defendant  is  possessed  of  a  sole  and 
separate  property,  and  is  the  lawful  owner  of  the  real  estate 
hereinbefore  mentioned,  and  holds  the  same  as  her  sole  and 
separate  estate." 

To  this  complaint  the  defendant  demurred.  The  demurrer 
was  sustained  at  special  term,  before  Mr.  Justice  Moncrief,  and 
plaintiff  appealed. 

Benjamin  T.  E/Lssam,  for  the  appellant. — I.  The  act  of  1849 
(Laws  of  1849,  528,  ch.  375,  §  3)  empowered  the  defendant  to 
take  and  to  hold  the  premises  to  her  sole  and  separate  use. 
(Darby  a.  Callaghan,  16  N.  Y.,  71.)  And  the  act  further  pro- 
vides that  she  shall  take  and  hold  in  the  same  manner,  and  with 
like  effect,  as  if  she  were  unmarried.  One  of  the  effects  of 
taking  and  holding  by  an  unmarried  woman,  is  a  liability  for 
the  payment  of  rent.  Without  any  agreement,  the  law  implies 


principle  of  Barton  a.  Beer,  must  be  binding  on  the  wife.  So  that  il  is  not  ne- 
cessary, to  entitle  the  plaintiff  to  recover,  to  prove  that  the  plaintiff  charged  her 
separate  estate.  And  it  was  wholly  immaterial  whether  she  was  married  or  had 
separate  estate. 

There  must  be  judgment  for  the  plaintiff  on  the  demurrer,  with  leave  to  defend- 
ant to  amend  on  payment  of  costs. 
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a  promise  to  pay  for  the  use  and  occupation.  The  defendant 
then,  so  far  as  the  estate  acquired  by  her  under  the  agreement 
in  the  complaint  is  concerned,  is  to  be  treated  as  a  feme  sole. 
(Yale  a.  Dederer,  18  JST.  I7".,. 265,  271.) 

II.  The  written  engagement  of  the  defendant  having  been 
entered  into  on  her  own  account,  for  her  own  business,  and  her 
own  benefit,  her  separate  estate  should  be  applied  to  the  pay- 
ment of  the  consideration  for  the  use  and  enjoyment  of  the 
plaintiff's  premises.     (Yale  a.  Dederer,  18  2V.   I7".,  265,  273.) 
Such  a  consideration  was  contemplated  in  the  same  case  (22 
Tb^  450,  461) :  "  the  consideration  must  be  one  going  to  the 
direct  benefit  of  the  estate."     (Taylor  a.  Glenny,  22  How.  Pr., 
240.) 

III.  The  defendant  is  also  liable  under  the  act  of  1860  (Laws 
of  1860,  ch.  90), — authorizing  a  married  woman  to  carry  on 
any  trade  or  business  on  her  sole  and  separate  account.     (Bar- 
ton a.  Beer,  35  Barb.,  78 ;  -S.  C.,  21  How.  Pr.,  309 ;  Klen  a. 
Gibney,  24  11.,  31.) 

IV.  This  action  is  rightly  brought  against  the  wife  only. 
(Code,  §  114;  Laws  of  1860,  158,  ch.  90,  §§7,  8;  Taylor  a. 
Glenny,  22  How.  Pr.,  240;  Barton  a.  Beer,  35  Barb.,  78.) 
And  judgment  may  be  given  against  her  for  costs  and  damages, 
and  executions  issue.     (Code,  §§  274,  287.) 

Thomas  D.  Sherwood,  for  the  respondent. — I.  The  complaint 
does  not  set  forth  with  sufficient  particularity  the  separate 
property  of  the  defendant,  or  its  nature,  situation,  or  value ; 
without  this,  no  proper  decree  could  be  made  for  its  sale. 
(Coon  a.  Brook,  21  Barb.,  546,  548.) 

IE.  No  personal  judgment  can  be  recovered  against  a  married 
woman  for  a  debt  contracted  by  her  during  coverture.  The 
laws  of  1848  and  1849  do  not  enable  femes  covert  to  contract 
debts  or  make  notes  not  allowable  prior  to  those  statutes. 
(Coon  a.  Brook,  21  Barb.,  546,  and  cases  cited ;  Morgan  a.  An- 
driot,  2  Hilt.,  431 ;  Yale  a.  Dederer,  21  Barb.,  286  ;  Switzer  a. 
Valentine,  4  Duer,  96 ;  Cobine  a.  St.  John,  12  How.  Pr.,  333.) 
The  statute  of  1860  has  not  relieved  femes  covert  of  their  prior 
common-law  disabilities  to  bind  themselves  by  their  contracts  at 
large.  (Yale  a.  Dederer,  22  N.  T.,  450,  460.)  The  debt  of  a 
married  woman  can  only  be  enforced  in  equity,  and  as  a  charge 
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upon  her  separate  estate.  (Dickerman  a.  Abrahams,  21  Barb-, 
551 ;  Coon  a.  Brook,  11.,  546.) 

III.  The  complaint  does  not  set  forth  sufficient  facts  to  entitle 
the  plaintiff  to  a  judgment,  charging  the  debt  of  defendant 
upon  her  separate  estate.  1.  The  complaint  does  not  allege 
that  the  debt  was  contracted  in  any  relation  to  the  defendant's 
separate  estate.  2.  It  does  not  allege  that  the  defendant 
charged  or  intended  to  charge  her  separate  estate ;  it  does  not 
state  that  there  was  stated  in  the  lease  or  contract  itself  an 
intention  of  defendant  to  charge  her  separate  estate.  3.  It  does 
not  appear  that  the  consideration  was  one  going  to  the  direct 
benefit  of  the  estate  itself.  All  of  these  allegations,  and  proof 
thereof,  are  necessary  to  so  charge  the  estate.  (Yale  a.  Deder- 
er,  22  N.  Y.,  450;  Dickerson  a.  Abrahams,  21  Barb.,  551; 
Owen  a.  Cawley,  36  Ib.,  52 ;  S.  C.,  13  Abbottf  Pr.,  13.) 

BY  THE  CouBt. — BOSWOETH,  Ch.  J. — By  chapter  90  of  the 
Laws  of  1860,  a  married  woman  may  "  carry  on  any  trade  or 
business  ...  on  her  sole  and  separate  account ;"  and  "  the  earn- 
ings," thereof,  will  be  hers,  and  "  may  be  used  and  invested 
by  her  in  her  own  name."  (Laws  of  1860,  157,  ch.  90,  §  2.) 
She  may  "  sue  and  be  sued  in  all  matters  having  relation  to  her 

property in  the  same  manner  as  if  she  were  sole."  (Ib., 

158,  §  7.)  An  execution  may  issue  against  her,  and  direct  the 
levy  and  collection  of  the  amount  "of  the  judgment  against 
her  from  her  separate  property,  and  not  otherwise."  (Code, 
§287.) 

Hence,  if  she  in  fact  carry  on  business  on  her  own  account, 
and  purchase  goods  for  and  use  them  in  the  business,  it  would 
seem  to  follow  that  she  can  be  sued  for  goods  sold  and  deliv- 
ered, and  a  recovery  be  had  against  her,  and  that  such  judg- 
ment may  be  collected.  Whether  her  business  is  profitable  or 
not,  or  will  benefit  or  waste  her  property,  is  immaterial.  She 
has  attained  the  dignity  and  possesses  the  capacity  of  every 
trader  of  an  age  to  make  a  valid  contract,  and  must  pay  for  her 
purchases,  or  submit  to  a  judgment,  if  sued. 

So,  too,  if  she  leases  a  store  for  a  business  conducted  by  her 
on  her  separate  account,  and  uses  it  for  that  purpose,  she  must 
pay  the  stipulated  rent,  whether  the  business  be  wise  or  foolish, 
or  likely  to  be  profitable  or  ruinous. 
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The  only  question  then  is,  whether,  when  she  buys  on  a  rep- 
resentation that  the  goods  are  to  be  used  in  her  separate  busi- 
ness, or  hires  a  store  representing  that  it  is  to  be  so  used,  a  ven- 
dor or  lessor,  in  a  suit  to  recover  the  price  of  his  goods  or  the 
rent  due,  must  allege  that  the  one  and  the  other  were  in  fact  ac- 
tually used  in  her  separate  business. 

The  complaint  states  that  the  defendant  hired  the  store  for  a 
year,  and  that  she  entered  and  occupied  the  premises,  and  rep- 
resented when  she  took  the  lease  "that  she  carried  on  the 
millinery  business  in  her  own  name,  and  upon  her  sole  and 
separate  account,  and  wanted  the  premises  for  such  business." 
And  it  also  alleges  that  she  was  at  the  time  in  fact  carrying  on 
such  business. 

If  the  complaint  had  further  alleged  that  it  was  true,  in  fact, 
that  she  not  only  carried  on  this  business  on  her  sole  and  sepa- 
rate account,  but  that  she  in  fact  used  the  demised  premises  as 
the  place  of  prosecuting  such  business,  I  should  consider  it 
clearly,  sufficient. 

It  is  not  to  be  presumed  that  a  married  woman,  having  a 
separate  property,  would  misrepresent  or  practise  other  deceit 
to  hire  premises  or  purchase  goods.  And,  if  inadvertently  she 
should  be  guilty  of  such  an  indiscretion,  I  do  not  see  that  it 
follows  that  one  relying  on  her  good  faith  may  not  press  his 
suit  to  a  judgment  against  her. 

If  she  did  not  in  fact  use  the  premises  in  carrying  on  her  sep- 
arate business,  and  if  that  fact  should  be  a  defence,  I  think  she 
must  allege  and  prove  it. 

~¥  think  the  complaint  sufficient,  under  the  act  of  1860,  and 
that  the  order  appealed  from  should  be  reversed. 

MONOEIEF,  J.,  concurred. 

ROBEKTSON,  J. — It  may  readily  be  conceded  that  under  the 
act  for  increasing  and  extending  the  liabilities  of  married 
women,  passed  in  1860  (Laws  of  1860, 157),  that  if  a  feme  cov- 
ert purchase  goods  or  hire  a  store  to  carry  on  a  business  in 
which  she  is  engaged,  she  may  make  herself  and  her  estate 
responsible  for  the  value  of  such  goods  or  the  rent  of  such 
store,  whether  such  business,  purchase,  or  hiring  be  profitable 
or  not.  So,  too,  if  she  make  any  contract  in  relation  to  and  for 
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the  benefit  of  her  separate  estate,  that  estate  is  liable,  whether 
the  contract  be  a  judicious  one  or  not. 

It  does  not,  however,  follow  from  such  liability  that  every 
contract  made  by  a  married  woman  who  happens  to  own  sepa- 
rate estate,  or  is  engaged  in  a  trade,  is  binding  on  her  estate  or 
herself ;  and  those  which  are  not,  certainly  cannot  be  made 
binding  by  any  form  of  contract,  or  any  act  or  declaration  of 
hers,  except  an  absolute  transfer  of  her  property.  If  they 
could,  it  would  be  very  easy  for  a  married  woman,  every  time 
she  made  a  contract  not  relating  to  her  trade  or  estate,  to  bind 
her  estate  by  signing  a  written  declaration  that  such  contract 
did  so  relate.  Though  an  infant  can  make  a  contract  for  neces- 
saries, and  a  married  woman  can  bind  her  husband  as  his  agent 
for  articles  necessary  and  suitable  for  her  support,  where  he  has 
made  no  provision  for  her,  it  has  never  yet  been  held  that  such 
infant  could  bind  himself  by  a  contract  for  superfluities  by 
representing  them  to  be  necessaries,  or  that  such  married 
woman  could  bind  her  husband  by  representing,  untruly,  goods 
bought  by  her  to  be  indispensable  and  proper  for  her  support. 
An  estoppel  cannot  be  raised  against  a  person  non  sui  juris 
(McCoon  a.  Smith,  3  Hill,  14/T),  except  where  it  operates  to 
sustain  a  conveyance.  (Martin  a.  D welly,  6  Wend.,  9;  Gout 
a.  Townsend,  2  Den.,  336.) 

Whether  a  married  woman  can  make  contracts  of  any  num- 
ber or  extent  for  the  purchase  of  goods,  provided  they  be  such 
as  could  be  used  in  the  trade  in  which  she  is  engaged,  or  can 
hire  any  number  of  stores  in  which  to  carry  it  on,  is  not  neces- 
sary to  be  decided  in  this  case,  as  it  is  not  alleged  in  the  com- 
plaint that  the  premises  hired  were  either  useful,  necessary,  or 
proper  in  carrying  on  the  trade  in  which  the  defendant  was  en- 
gaged, or  was  employed  in  it.  It  is  true,  the  complaint  states 
that  the  defendant  occupied  the  premises  hired  by  her,  but  not 
for  what  purpose,  and  also  that  she  said  when  she  got  the  lease 
that  she  carried  on  a  certain  business,  and  that  she  wanted  the 
premises  for  carrying  it  on  there.  But  this,  at  most,  would  be 
mere  evidence  of  the  facts  represented,  and  not  equivalent  to 
an  averment  of  the  facts  themselves. 

Possibly,  an  averment  that  the  defendant  used  the  premises 
hired  by  her  as  the  place  of  prosecuting  her  business  might  be 
sustained  as  equivalent  to  an  allegation  that  it  was  necessary 
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and  proper  for  it,  although  it  would  be  at  best  but  evidence 
of  it.  If  it  were  conclusive,  a  married  woman  might  hire  a 
very  large  building,  and,  although  she  used  only  part  for  her 
trade,  could  make  her  estate  liable  for  the  rent  of  the  whole. 

I  do  not  think  the  statute  of  1860  meant  to  relieve  entirely 
married  women  from  the  disability  of  marriage  in  making  con- 
tracts, and  make  all  their  contracts  good,  otherwise  it  would  not 
have  been  so  minute  and  exact  in  its  provisions.  Parties  deal- 
ing with  them  were  evidently  intended  still  to  be  required  to 
use  some  caution  in  ascertaining  that  a  contract  entered  into  by 
them  was  necessary  and  proper  for  the  carrying  on  of  their 
trade  or  benefiting  their  estate.  I  do  not  see,  if  a  married 
woman  can  bind  herself  for  articles  not  necessary  for  her  trade 
or  estate  by  representing  that  they  are,  why  she  should  not 
equally  be  able  to  do  so  by  representing  herself  to  be  unmar- 
riepl.  If  those  dealing  with  them  are  not  bound  to  ascertain 
whether  they  are  or  not  in  the  latter  case,  they  should  equally 
not  be  in  the  other. 

I  therefore  think  there  is  great 'reason  why  a  married  woman 
should  not  be  held  liable  for  a  contract  not  necessary  or  proper 
to  carry  on  any  trade  in  which  she  is  engaged,  or  for  the 
improvement  of  her  estate,  by  her  merely  stating  that  such 
contract  is  .so.  This  would  break  down  the  last  barrier  between 
the  disability  of  a  married  woman  and  the  ability  of  a  feme  sole, 
by  merely  requiring  a  written  representation  from  the  married 
woman. 

The  law,  however,  does  not  therefore  allow  even  married 
women  to  escape  the  consequences  of  practising  an  imposition ; . 
they,  as  well  as  infants,  may  be  sued  for  frauds  perpetrated  by 
misrepresentations,  as  well  as  any  other  torts,  to  the  extent  of 
the  damage  inflicted.  It  is  true  they  may  not  be  subject  to 
arrest,  and  the  only  remedy  of  the  party  injured  may  be,  as  in 
former  cases  of  torts,  against  the  wife  and  husband  jointly. 
The  statute  of  1860  does  not  subject  a  married  woman's  sepa- 
rate estate  to  liability  for  torts.  The  provision  of  the  seventh 
section  was  intended  only  to  provide  for  the  cases  in  which  her 
property  was  liable  under  the  act  (158),  and  the  287th  section 
of  the  Code  was  only  intended  to  provide  for  the  mode  of  en- 
forcing judgments  where  a  married  woman  was  liable  under  the 
act  of  1860. 
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But  if  this  were  an  action  for  obtaining  goods  by  deceit,- the 
complaint  is  not  sufficient ;  it  does  not  allege  the  falsity  of  the 
representations,  the  defendant's  knowledge  of  them,  or  the 
plaintiff's  reliance  upon  the  representation  in  letting  the  premi- 
ses, and  is  therefore  defective. 

In  this  case,  the  complaint  contains  an  entirely  unnecessary 
averment  as  to  the  ownership  of  real  estate  by  the  defendant ; 
it  does  not  appear  that  the  contract  sued  upon  was  at  all 
intended  to  benefit  such  estate  ;  and  if  not,  it  would  not  be  a 
charge  upon  it.  (Yale  a.  Dederer,  22  N.  Y.,  460.) 

I  think  the  complaint  insufficient  as  it  stands,  and  that  the 
order  appealed  from  should  be  affirmed,  with  costs,  with  liberty 
to  the  plaintiff  to  amend  in  twenty  days,  upon  payment  of  costs. 

Order  reversed. 

?s 
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Supreme  Court,  First  District;  Special  Term,  March,  1863. 
Again,  General  Term,  September,  1863. 

COMMON-LAW  CKETIORAEI. — FORM  AND  PLACE  OF  RETURN. — 
PLEADING  UNDER  PENAL  STATUTE. — NEGATIVING  EXCEPTION. 
— EFFECT  OF  REPEAL  OF  LAW. 

Th«  return  to  a  common-law  certiorari  does  not  properly  embrace  the  evidence ; 

and  though  this  be  in  fact  returned,  the  court  will  not  re-examine  the  merits. 
To  justify  a  conviction  on  a  quasi  criminal  charge,  even  the  possibility  that  the 

accused  was  within  an  exception  contained  in  the  body  of  the  rule  or  law  under 

which  the  conviction  is  had,  must  be  negatived. 
It  is  otherwise  if  the  exception  is  contained,  not  in  the  body  of  the  rule  or  law, 

but  in  a  separate  section. 
The  repeal  of  a  law  imposing  a  penalty  determines  a  prosecution  for  its  violation. 


A  common-law  certiorari  must  be  made  returnable  at  general  term. 
I.  March,  1863. — Common-law  certiorari. 

'    VOL.  XVI.— 22 
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The  writ  was  obtained  by  Stephen  L.  Cook,  the  relator, 
against  the  Board  of  Police  of  the  Metropolitan  Police  District. 
The  facts  are  fully  stated  in  the  opinion.  The  writ  was  return- 
able at  special  term. 

Wm.  Henry  Arnoux,  for  the  relator. 
Aaron  J.  Vanderpoel,  for  the  respondent. 

PECKHAM,  J. — This  is  a  common-law  certiorari  to  review  the 
judgment  of  the  Board  of  Police,  deducting,  by  fine,  the  pay  of 
the  relator  as  a  member  of  the  police  force  from  the  26th  day 
of  October,  1861,  to  the  8th  day  of  January,  1863.  .It  appears, 
by  the  return  to  the  certiorari,  that,  on  the  19th  day  of  Janua- 
ry, 1863,  the  then  superintendent  of  police,  John  A.  Kennedy, 
preferred  to  the  Board  charges  against  said  Cook  of  "  neglect  of 
duty,"  and  specified,  as  the  ground  thereof,  that  said  "  Cook 
was  absent  from  duty,  and  from  the  station-house  of  the  9th 
precinct,  from  October  26th,  1861,  to  the  8th  day  of  January, 
1863." 

It  appeared,  also,  by  the  return,  that  the  relator  had  been 
removed  from  the  police  force  by  the  judgment  of  the  Board 
in  the  fall  of  1861,  and  I  think  just  prior  to  the  alleged 
absence;  that  the  judgment  of  removal  continued  in  force  till 
just  before  the  preferring  of  the  present  charge,  when  the  order 
of  removal  was  reversed  by  this  court,  and  Cook  restored  to  his 
prior  position  in  the  force. 

The  substance  of  this  charge  then  is,  that  the  relator  has 
been  guilty  of  dereliction  of  duty  in  not  serving  as  a  member 
of  the  force  while  and  after  the  Board  had  turned  him  out ;  and 
of  this  he  is  actually  convicted  under  charges,  and  his  pay 
deducted  while  so  absent, — absent  by  express  order  of  the 
Board,  not  by  permission  or  leave,  not  by  his  election  or 
volition,  but  by  the  express  order  and  direction  of  the  Board. 

Some  question  was  made  on  the  trial  of  this  charge,  whether 
the  relator  actually  reported  himself  for  duty  after  his  removal. 
In  my  judgment,  a  totally  immaterial  question,  as  the  relator 
had  been  ordered  away, — actually  removed  from  office,  in  fact, 
— though  illegally,  as  afterwards  adjudged ;  still,  on  the  posi- 
tive evidence,  it  perhaps  should  be  held  that  he  did,  in  fact,  not 
report  himself,  though  the  officer  to  whom  he  claimed  to  have 
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reported  did  not,  in  fact,  remember  whether  he  did  or  not. 
The  decision  of  the  Board  on  that  point  would  be  conclusive. 
But  it  is  clearly  proved,  undenied-  and  undisputed,  that  he 
applied  to  the  Board,  in  person,  and  by  several  of  his  friends, 
repeatedly,  to  be  reinstated,  prior  to  taking  steps  to  set  aside 
the  illegal  order  of  the  Board.  His  application  was  reftfsed. 
It  also  appeared  that  the  relator  had  been  in  no  regular  busi- 
ness since  October,  1861,  and  had  been  ready  and  anxious  to 
resume  his  position  and  do  his  duty  in  the  department  "  up  to 
the  time  of  his  restoration." 

The  Board  seem  to  have  concluded  that  he  did  not  report  for 
duty,  though  in  all  other  respects  the  facts  are  undisputed. 

This,  in  my  judgment,  is  an  entirely  erroneous  proceeding 
on  the  part  of  the  Board.  Under  a  claim  and  pretence  &  a 
dereliction  of  duty,  charges  are  gravely  preferred  against  the 
relator  for  not  doing  what  the  Board  had  solemnly  adjudged 
he  should  not  do ;  for  not  acting  as,  or  discharging  the  duties 
of,  a  member  of  the  police  force.  "  Charges,"  within  the  mean- 
ing and  spirit  of  this  act,  imply  a  violation  or  neglect  of  duty, 
for  which  some  punishment  may  be^  imposed,  as  was  done  in 
this  case. 

But  to  impose  a  fine  for  not  doing  what  the  Board  had  or- 
dered the  relator  not  to  do, — not  to  act  as  a  member  of  the 
force, — shocks  one's  sense  of  justice. 

It  may  well  be  that  the  relator  is  not  entitled  to  his  full  pay 
while  so  removed.  He  may  have  been  temporarily  in  some 
business, — or  might  have  been, — whereby  some  deduction 
should  be  made.  But  that  question  should  certainly  have  been 
left  to  be  settled  in  a  proper  action  in  the  courts,  if  the  Board 
and  the  relator  did  not  agree. 

The  forms  of  criminal  proceedings  should  never  have  been 
resorted  to  for  any  such  purpose,  though  they  may  be  entirely 
effectual. 

A  return  to  a  common-law  certiorari  does  not  properly 
embrace  the  evidence ;  and  thoiigh  it  be  in  fact  returned,  as  in 
this  case,  the  court  should  not  re-examine  the  merits.  The 
Board  seem  to  have  had  jurisdiction  of  the  relator  and  of  the 
subject-matter.  The  well-settled  practice  of  this  court  should 
not  be  violated  to  afford  relief  from  the  hardships  of  a  particu- 
lar case.  There  can  be  no  relief,  therefore,  on  the  merits.  But, 
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on  examining  the  return,  I  find  that  at  the  time  this  fine  was 
imposed  the  law  had  been  altered.  The  charge,  as  made, 
shows  no  violation  of  any  regulation  or  law.  The  38th  rule  of 
the  Board,  when  the  charge  was  made,  provided  that  absence, 
with  or  without  leave,  except  in  a  certain  case,  forfeited  pay. 
But  it  nowhere  appears,  either  in  the  complaint  or  the  convic- 
tion, that  this  absence  was  not  under  that  excepted  case. 

This  exception  or  qualification  is  contained  in  the  body  of 
the  rule  itself,  and  not  in  a  separate  section.  Therefore,  it 
must  be  negatived  in  the  complaint.  This  rule  is  perfectly 
well  settled.  The  conviction  is  confined  in  terms  to  the  charge, 
and  therefore  adjudged  him  guilty  of  no  offence.  This  rule, 
after  the  trial  had  commenced,  and  before  judgment  pro- 
noil£ced,  was  altered. 

The  regulation,  as  established  and  in  force  then,  allowed  a 
fine  to  be  imposed  only  when  the  person  charged  was  absent 
without  leave.  Here  there  is  no  charge  that  he  was  absent 
without  leave,  nor  was  he  convicted  of  any  such  charge. 

There  was  then  no  law  when  the  charge  was  made,  or  when 
the  judgment  was  pronounced,  to  uphold  it.  (See  Hartung  a. 
People,  22  N.  Y.,  95,  and  cases  there  cited.)  Though  it  is, 
perhaps,  unnecessary  to  invoke  the  aid  of  the  rule  discussed  in 
that  case,  as  I  think  the  complaint  and  conviction  equally 
defective  under  either  rule,  so  that  it  is  unnecessary  to  discuss 
whether  the  old  rule  was  repealed  as  to  this  case. 

Proceedings  reversed. 


IE.  S&ptember,  1863. — Appeal  from  the  above  judgment. 

From  the  decision  of  Mr.  Justice  Peckham,  the  Board  of 
Police  appealed  to  the  general  term. 

Aaron  J.  Vanderpoel,  for  the  appellant,  cited  \  MoneWs  Pr.y 
265  ;  35  JBarL,  444,  447 ;  20  How.  Pr.,  169. 

Wm.  Henry  Arnoux,  for  the  respondent. 

THE  COURT  (SUTHERLAND,  P.  J.,  INGRAHAM  and  LEONARD,  JJ.) 
announced  that  it  was  desirable  to  have  uniformity  in  the 
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matter,  and  that  thereafter  common-law  certioraris  must  be 
made  returnable  at  the  Supreme  Court,  general  term;  and 
thereupon  amended  the  original  writ,  and  directed  the  case  to 
stand  over  to  the  next  general  term. 


DAVENPORT  a.  RUCKMAN. 

New  York  Superior  Court;  General  Term,  Nov.,  1862. 

LIABILITY  OF  MUNICIPAL  CORPORATION  FOR  NON-REPAIR  OP 
STREET. — USE  OF  HIGHWAY. — NEGLIGENCE  OF  BLIND  PERSON. 
— LIABILITY  OF  OWNER  OF  TENEMENT  FOR  PITFALL. 

A  municipal  corporation,  having  the  legal  power  and  duty  and  the  means  to  con- 
struct and  keep  in  repair  their  streets,  are  liable  to  a  person  who  is  injured  by 
their  neglect  to  make  necessary  repairs. 

No  distinction  exists  between  sidewalks  and  carriage-ways  in  respect  to  the  duty 
of  the  Corporation  of  the  city  of  New  York  in  this  respect. 

The  Corporation  are  liable  for  injuries  sustained  by  reason  of  an  unguarded  exca- 
vation or  area,  made  within  the  bounds  of  the  highway  by  a  private  person, 
and  which  the  Corporation,  after  notice,  neglect  to  guard  or  repair. 

Notice  to  guard  or  repair  such  excavation  may  be  inferred  from  the  lapse  of 
time. 

A  person  of  impaired  sight,  who  still  has  enough  power  of  sight  to  go  with  rea- 
sonable assurance  of  safety  through  the  streets,  if  they  were  kept  as  it  is  the 
duty  of  the  Corporation  to  keep  them,  may  recover  for  injuries  sustained  by 
reason  of  an  excavation  which  a  person  of  good  sight  might  have  avoided. 

One  who  comes  into  possession  of  premises  upon  which  there  is  an  excavation  en- 
croaching upon  the  highway  may  be  regarded  as  sanctioning  it,  and  is  liable 
for  an  injury  sustained  by  a  passer-by  in  consequence  of  it. 

The  fact  that  he  had  before  the  accident  leased  the  premises  to  another  does  not 
alter  the  case. 

Appeal  from  a  judgment. 

This  was  an  action  brought  by  Clara  A.  Davenport  against 
Elisha  Ruckman,  and  the  mayor,  aldermen,  and  commonalty 
of  the  city  of  New  York,  to  recover  damages  for  injuries 
sustained  by  the  plaintiff  in  falling  into  an  excavation  made  in 
the  sidewalk  of  a  public  aveflue  iii  the  city  of  New  York,  and 
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not  sufficiently  guarded,  in  front  of  a  building  on  such  avenue, 
of  which  the  defendant  Ruckman  had  a  lease. 

The  excavation  in  question  was  an  area  or  cellar-way  below 
the  level  of  the  pavement,  extending  on  the  sidewalk  six  feet  in 
front  of  the  line  or  side  of  the  street,  with  descending  steps  to  a 
cellar-way  in  the  front  wall  of  the  building.  It  was  not  cov- 
ered or  railed  in  at  the  time  of  the  accident,  and  had  been  in 
the  same  condition  for  some  time  previous.  It  had  been  once 
inclosed  by  wooden  doors,  and  at  another  time  by  an  iron 
railing,  which  had  long  previously  been  removed. 

The  defendant  Ruckman  did  not  make  the  excavation,  but 
was  the  assignee  of  a  lease  for  twenty-five  years  of  the  premi- 
ses behind  it,  into  which  the  steps  in  it  led,  and  by  such  lease 
owner  of  the  buildings  to  be  erected  during  the  term.  They 
were  occupied  at  the  time  of  the  accident  by  a  tenant  of  his 
(Lamb),  with  whom  he  agreed  to  put  the  premises  in  repair. 
The  defendant  Ruckman  never  repaired  the  premises,  was 
frequently  there  to  collect  his  rents,  and  paid  his  own. 

The  plaintiff's  organs  of  sight  at  the  time  of  the  accident 
were  affected  by  disease,  so  as  to  diminish  her  power  of  vision 
considerably ;  yet  she  could  distinguish  persons  and  colors  and 
objects  having  a  distinct  outline.  Just  previous  to  the  acci- 
dent she  had  encountered  other  risks  of  accident  from  defective 
vision. 

A  verdict  having  been  rendered  for  the  plaintiff,  with  dama- 
ges, various  exceptions  taken  on  the  trial  were  ordered  to  be 
heard  first  at  general  term. 

One  exception  was  taken  to  a  refusal  to  dismiss  the  com- 
plaint, and  others  to  instructions  to  the  jury  and  refusals  to 
charge  as  requested. 

The  counsel  for  the  defendants,  the  Corporation  of  the  city  of 
New  York,  requested  the  ciourt,  among  other  things,  to  charge 
in  substance  in  reference  to  their  duty  as  follows : — 

First.  They  were  not  bound  to  see  that  such  an  opening  as 
that  into  which  the  plaintiff  fell  was  closed  in  the  daytime. 

Second.  They  were  not  bound  to  see  that  the  streets  were  in 
such  a  condition  as  to  be  safe  for  a  blind  person  to  pass  without 
a  guide. 

Third.  They  were  not  liable  unless  the  opening  into  which 
the  plaintiff  fell  was  of  such  a  character  as  to  have  been 


XEW  YORK.  343 


Davenport  a.  Rackman. 


dangerous  to  persons  in  possession  of  their  sight,  and  exercising 
ordinary  care. 

And  in  reference  to  the  conduct  and  negligence  of  the 
plaintiff: — 

First.  She  was  bound  to  use  more  than  ordinary  care  in 
passing  along  the  sidewalk. 

Second.  It  was  negligence  for  her  to  walk  upon  the  sidewalk 
without  a  guide,  if  she  was  unable  to  determine  for  herself 
whether  it  was  free  from  obstructions  or  excavations. 

The  counsel  for  the  defendant  Ruckman  requested  the  court 
to  charge  the  jury,  in  substance,  among  other  things  in  refer- 
ence to  his  liability  for  the  injury  to  the  plaintiff:  1,  That  he 
was  not  in  possession  of  the  premises  at  the  time,  but  his  tenant 
Lamb  was,  who  had  been  so  for  six  days  before  the  date  of  the 
lease  to  him,  and  was  bound  by  his  lease  to  keep  the  premises 
in  repair ;  2,  That  Lovett  or  Mitchell  owned  them  in  fee ;  and 
3,  That  the  defendant  knew  nothing  of  the  removal  of  a  railing 
adjoining  the  excavation  in  question,  and  was  prevented  from 
repairing  by  Lamb.  And,  also,  in  reference  to  the  condition  of 
the  excavation,  that  the  plaintiff  could  not  recover,  unless  a 
person,  with  ordinary  vision,  using  ordinary  care  and  prudence, 
passing  along  the  sidewalk  in  broad  daylight,  would  be  unsafe, 
or  liable  to  be  injured  from  the  unsafe  condition  of  the  area; 
and,  lastly,  that  the  plaintiff  was  guilty  of  negligence  in  going 
into  a  public  street  in  her  condition. 

The  court  instructed  the  jury  as  to  the  duty  of  the  Corpora- 
tion in  reference  to  excavations  of  this  kind,  that  it  was  "  their 
duty  to  see  that  places  of  that  description  were  kept  in  a  safe 
condition ;"  there  was  in  the  ordinance  passed  by  them  "  an 
implied  permission  to  construct  them  in  the  manner  prescribed," 
and  when  made  with  such  permission  they  are  "  responsible  for 
injuries  necessarily  resulting  from  them."  It  is  their  duty  to 
see  that  such  places  are  maintained  in  a  proper  and  safe 
condition,  and  in  reference  to  their  being  chargeable  with 
notice  of  the  "  dangerous  condition  of  any  such  opening  ;"  that 

"  if  it  had  been  a  recent  occurrence an  express  notice  of 

some  kind"  to  them  would  be  required,  but  where  the  danger- 
ous condition  of  the  street  or  sidewalk  has  continued  for  a  long 
space  of  time  such  express  notice  is  not  necessary.  They  may 
be  reasonably  presumed  to  have  become  acquainted  with  the 
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condition  of  the  street  in  this  particular.  They  have  ample 
means  and  every  facility  secured  to  them  for  fulfilling  their 
duties,  and  seeing  that  all  dangerous  places  in  the  public 
streets  are  properly  guarded;  they  are  bound  to  fulfil  that 
duty,  and  if  they  neglect  it  are  to  be  held  responsible. 

In  reference  to  the  plaintiff's  negligence  in  going  into  the 
streets  unattended  in  the  actual  condition  of  her  organs  of 
sight,  the  court  charged  the  jury  "  that  the  circumstance  that 
she  was  partially  blind,  and  fell  into  the  opening  in  the  day- 
light," was  not  "  of  any  importance"  (to  which  the  defendants' 
counsel  excepted).  The  question  was,  "  whether  it  was  so  im- 
proper and  imprudent  for  the  plaintiff  to  have  gone  into  the 
street  unattended  in  her  then  condition  of  sight,  that  it  would 
be  negligence  on  her  part  to  do  so."  But  if  she  "  possessed 
sufficient  sight  to  give  her  reasonable  assurance  that  she  might 
travel  the  streets  safely  while  they  were  in  good  and  proper 
condition,  in  the  condition  in  which  the  defendants  were  bound 
to  maintain  them,  she  would  not  be  guilty  of  negligence  in 
going  abroad  unattended."  The  assumption  in  law  must  be 
that  the  streets  are  in  good  condition,  and  the  question  to  be 
determined  by  the  jury  was,  "  Had  the  plaintiff  sight  enough 
to  go  with  reasonable  assurance  of  safety  through  the  streets"  if 
they  were  kept  in  good  condition.  To  these  instructions  the 
defendants'  counsel  excepted. 

The  court  instructed  the  jury,  also,  that  the  defendant  Ruck- 
man  was  to  be  considered  the  owner  of  the  house,  and  it  was 
"his  duty  to  provide  proper  guards  for  the  opening,  and  see 
that  it  was  safely  kept  ;"  also,  to  "  have  it  in  a  safe  condition 
at  the  time  the  house  passed  from  him  to  his  tenant  ;"  and  "  he 
was  responsible  whether  allowed  to  put  it  in  repair  afterwards 
or  not,"  if  the  premises  "  were  in  a  bad,  unsafe  condition  before 
he  gave  it  to  his  tenant,  and  placed  the  property  out  of  his  con- 
trol negligently  or  carelessly."  To  these  instructions  the  de- 
fendant Ruckman's  counsel  excepted. 

EWridge  T.  Gerry  ,  and  Wm.  Cwtis  Noyes,  for  plaintiff. 
H.  H.  Anderson,  for  the  Mayor,  &c. 
E.  A.  Doolittle,  for  Ruckman. 
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BY  THE  COURT.* — ROBERTSON,  J. — The  grounds  of  liability 
of  the  defendants  are  so  different  as  to  require  a  separate 
examination. 

As  regards  the  Corporation  of  the  city  of  New  York,  it 
has  been  fully  established  in  this  court  that  they  were  lia- 
ble to  keep  the  streets  in  repair,  as  a  municipal  body,  to 
whom  certain  franchises  were  given  by  their  charter  (Hntson 
a.  Mayor,  &c.,  of  N.  Y.,  5  Sand/.,  289),  and  therefore  responsi- 
ble for  injury  caused  by  their  failure.  Every  objection  to  their 
liability  was  fully  urged  in  the  dissenting  opinions  then  given, 
and  yet  the  court  of  highest  resort,  on  an  appeal  from  the 
judgment  rendered,  fully  confirmed  the  views  then  taken. 
The  judge  who  delivered  the  opinion  of  the  court  in  that  case 
(9  N.  Y.,  163),  refers  to  the  cases  of  Mayor,  &c.,  of  N.  Y.  a. 
Furze  (3  Hill,  612),  Adsit  a.  Brady  (4  Ib.,  630),  and  Rochester 
White  Lead  Co.  a.  City  of  Rochester  (3  N.  Y.,  463),  and  says 
"there  is  no  difference  between  a  liability  for  negligence  in 
constructing,  and  for  negligence  in  not  keeping  in  repair." 

A  similar  principle  had  been  recognized  in  a  previous  case 
(Hickok  a.  Trustees  of  Pittsburgh,  16  N.  Y.,  161,  DENIO,  J.), 
in  the  same  court  of  last  resort,  reversing  a  decision  of  the 
Supreme  Court  in  the  same  case  (15  Barb.,  427),  upon  appar- 
ently the  same  grounds,  the  corporate  powers  of  the  village 
being  the  same  as  those  of  New  York.  That  case  was  followed 
in  the  subsequent  case  of  Conrad  a.  Trustees  of  Ithaca  (16  N. 
Y.,  158),  and  the  authority  of  those  cases  remains  unshaken 
until  this  day. 

The  learned  judge  who  delivered  the  opinion  in  the  Court  of 
Appeals  in  Hutson  a.  Mayor,  &c.,  of  N.  Y.  (supra),  says, 
"There  is  a  class  of  cases  in  which  both  public  officers  and 
public  bodies  have  been  held  not  to  be  liable  for  an  omission  to 
keep  highways  in  repair.  They  are  cases,  however,  where  the 
powers  have  been  so  limited  to  accomplish  the  objects,  that  the 
courts  have  considered  their  duty  resting  in  too  much  doubt  to 
render  them  liable ;  or  the  duty  was  not  imposed  at  all,  by  an 
omission  to  give  them  the  means  necessary  to  accomplish  the 
object."  And  such,  I  think,  will  be  found  to  be  the  cases  of 
Peck  a.  Village  of  Batavia  (32  Barb.,  634),  and  Hart  a.  City  of 

*  Present,  ROBERTSON,  MONCRIEF,  and  MOXKLL,  JJ. 
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Brooklyn  (36  lb.,  226),  which  apparently  relieve  the  city  from 
liability. 

The  ground  of  liability  of  a  municipalcorporation  for  injury 
to  third  persons  by  their  neglect  of  duty,  is  fully  discussed,  and 
elaborately  elicited  and  passed  upon,  in  the  very  able  and 
thorough  opinion  of  Judge  Selden  in  the  case  of  West  a. 
Trustees  of  Brockport  (16  N.  Y.,  161,  note).  He  shows  it  to 
arise  from  an  actual'or  supposed  contract  between  the  Govern- 
ment and  individuals,  or  public  bodies,  evidenced  by  prescrip- 
tion grants,  or  chartered  powers,  by  which  the  latter  undertake 
to  discharge  the  duties  arising  therefrom,  and  thus  relieve  the 
former  from  the  necessity  of  providing  public  officers  for  the 
purpose,  who  could  only  be  punished  for  neglect  by  indict- 
ment. The  right  of  action  of  individuals  for  injury  by  any 
neglect  in  such  case  is  supposed  to  arise  from  such  contract 
with  the  Government  for  the  benefit  of  all. 

A  distinction  may,  therefore,  be  observed  where  the  cor- 
porate powers  are  not  sufficiently  extensive  to  imply  a  contract 
to  perform  a  particular  duty,  where  there  is  a  discretion  given 
in  regard  to  their  exercise,  or  no  means  are  furnished  for 
performing  them.  Thus,  in  regard  to  the  city  of  New  York, 
while  in  the  case  of  Mayor,  &c.,  of  N".  Y.  a.  Furze  (3  Hill,  612) 
it  was  held  that  the  Corporation  were  not  liable  for  not  keeping 
sewers  and  drains,  when  once  built  by  them,  in  repair,  it  was 
held  in  Wilson  a.  Mayor,  &c.,  of  N.  Y.  (1  Den.,  595),  that  until 
they  were  constructed  that  body  had  a  discretion,  and  could 
not  be  compelled  to  build  them.  A  similar  principle  was 
applied  in  Cole  a.  Trustees  of  Medina  (27  Barb.,  218),  in  the 
Supreme  Court,  general  term,  eighth  district,  where  the  powers 
of  the  trustees  of  a  village  to  open  streets,  compel  adjoining 
owners  to  lay  sidewalks,  or  pay  the  expense  of  them,  and  to 
repair  themselves  such  sidewalks,  if  impassable,  were  held 
to.be  discretionary  and  judicial,  not  ministerial,  and  the 
village  itself  not  liable  for  the  failure  to  exercise  them.  It 
was  only  on  that  ground  that  such  case  could  be  distinguished 
in  principle  from  Hickok  a.  Trustees  of  Plattsburgh  (supra). 
In  the  case  of  Morey  a.  Town  of  Newfane  (8  £arb.,  645),  it  had 
been  previously  held  that  a  town  was  not  responsible  for  any 
injury  from  suffering  a  highway  to  be  out  of  repair,  because, 
as  commissioners  of  highways,  they  had  no  funds  or  means  of 
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obtaining  them.  The  same  principle  has  been  since  followed 
in  numerous  cases,  including  those  of  Peck  a.  Tillage  of  Bata- 
via,  and  Hart  a.  City  of  Brooklyn,  before  cited.  In  the  last 
case,  the  learned  judge  held  that,  in  regard  to  sidewalks,  the 
city  of  Brooklyn  was  not  liable  for  injuries  by  defects  in  them, 
because  no  means  were  furnished  by  its  charter ;  and  would 
not  be,  even  in  that  case,  unless  actual  notice  was  given  of  such 
defects.  With  all  respect  for  that  opinion,  it  appears  to  me  to 
require  too  much  of  a  party  injured  by  a  defect  in  a  sidewalk, 
to  be  prepared  to  prove  that  he  had  notified  the  public  body 
charged  with  repairing  it  of  its  existence ;  as  the  very  want  of 
such  knowledge  by  such  party  would  be,  in  most  cases,  the 
cause  of  their  being  injured.  Indeed,  in  Peck  a.  Village  of 
Batavia,  such  notice  was  not  'considered  requisite.  At  all 
events,  none  of  such  cases  can  be  held  to  overrule  Hickok  a. 
Trustees  of  Plattsburg,  and  Hutson  a.  Mayor,  &c.,  of  N.  Y. 
The  powers  of  the  Corporation  of  the  city  of  New  York,  and 
their  corresponding  duties,  are  as  ample  in  regard  to  sidewalks 
as  to  carriage-ways  of  the  streets,  and  their  liability  for  their 
neglect  must  be  equally  as  stringent  (KenCs  Charter  of  City  of 
N.  Y.,  99,  115,  235,  9,  n.  31);  while  they  are  limited  in  the 
case  of  the  city  of  Brooklyn.  (Laws  of  1834,  100,  ch.  92,  §  26, 
subd.  16,  20.) 

The  liability  of  the  city  for  neglect  in  repairing  streets  was, 
also,  upheld  in  Wallace  a.  Mayor,  &c.,  of  N.  Y.  (9  Abbotts'  Pr., 
41),  in  the  New  York  Court  of  Common  Pleas,  and  in  Wilson  a. 
Mayor,  &c.,  of  N.  Y.  (1  Den.,  595).  The  liability  of  municipal 
corporations  generally,  in  Weighttnann  a.  City  of  Washington. 
(1  Black.  U.  S.,  39) ;  Innes  a.  Magistrates  of  Edinburgh,  and 
Dargie  a.  Magistrates  of  Forfar  (cited  in  the  appendix  to  Hay 
on  Liabilities) ;  and  is  laid  down  in  Hay  on  Liabilities,  1,  214. 

No  distinction,  therefore,  exists  between  sidewalks  and  car- 
riage-ways in  regard  to  the  duty  of  the  Corporation  of  New 
York.  They  have  control  of  the  streets  within  the  city  limits 
(Montgomerie  Charter,  §§  2,  10),  and  are  commissioners  of  ita 
roads  and  highways  by  various  statutes  passed  at  intervals  from 
1764  to  1813.  (Ho/m.  on  Est.  &  Rev.  of  Corp.  of  N.  Y.,  386.) 

The  assumption  by  individuals  of  the  right  to  make  openings 
or  inclose  spaces  on  the  highways  as  areas,  although  sanctioned 
by  ordinances  of  the  Corporation,  cannot  alter  the  liability  of 
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the  latter.  Every  illegal  obstruction  of  the  highway  is  a 
nuisance  (People  a.  Laimbeer,  5  Den.,  9),  and  cannot  be  sanc- 
tioned by  custom.  (Davies,  89.)  The  parts  railed  in  are  parts 
of  the  highway  until  adverse  possession  has  changed  the 
encroachment  into  a  title. 

An  excavation  or  obstruction  in  a  highway,  even  for  a 
temporary  purpose,  should  be  properly  guarded,  and  notice 
given  of  the  danger.  (Ireland  a.  Oswego,  &c.,  Plank-road  Co., 
13  N".  JT.,  526.)  In  this  case,  there  was  no  pretence  that  the 
excavation  was  temporary,  or  made  for  any  other  purpose 
except  as  to  a  separate  permanent  entrance  to  the  cellar.  It 
was  an  opening,  therefore,  for  any  damage  arising  from  which, 
those  who  made  it  or  adopted  and  continued  it  were  responsi- 
ble. Of  course  the  city  corporation  were  not  liable  for  making 
or  continuing  it,  but  only  after  allowing  it  to  remain  after  a 
notice  of  its  existence,  as  found  by  the  jury  from  the  lapse  of 
time,  and  after  a  reasonable  space  of  time  had  passed  in  which 
to  repair  it.  In  this  case,  both  the  excavation  itself,  and  the 
absence  of  all  safeguards,  had  existed  long  enough  to  warrant 
the  inference  of  notice  which  the  jury  made  under  the  charge 
of  the  court.  ("Wallace  a.  Mayor,  &c.,  of  N".  Y.,  9  Abbotts'  Pr., 
40 ;  S.  C.,  18  How.  Pr.,  169.) 

But  the  defendants  unite  in  setting  up  as  a  defence  that  the- 
plaintiff  cannot  maintain  any  action  because  she  is  alleged  to 
have  participated  in  the  negligence  that  caused  the  injury. 
As,  however,  the  city  corporation  was  bound  to  repair  and 
maintain  the  sidewalk  in  a  safe  condition  to  be  walked  on,  the 
negligence  of  the  injured  party  which  should  absolve  them 
should  amount  to  nearly  absolute  wilfulness.  The  degree  of 
care  of  a  pedestrian  on  the  sidewalks  is  the  correlative  of  the 
duty  of  the  Corporation.  If  they  were  bound  to  keep  them  in 
such  condition  only  as  would  make  them  safe  for  travellers  in 
full  possession  of  all  their  faculties,  it  was  negligence  for  the 
plaintiff,  whose  most  important  sense  for  discovering  danger 
was  impaired,  to  walk  out  unattended,  and  without  using  a 
stick  to  feel  her  way,  or  some  equivalent  protection.  On  the 
other  hand,  if  they  were  bound  to  make  and  keep,  after  notice, 
the  surface  of  the  highway  safe  for  persons  of  as  defective  eye- 
sight as  the  plaintiff  to  use  them,  she  was  entitled  to  rely  on  the 
performance  of  that  duty,  and  was  not  negligent  so  as  to 
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absolve  the  defendants  from  liability.  This,  of  course,  does 
not  affect  the  question  of  a  reckless  disregard  of  danger. 

Before  considering,  however,  the  question  of  the  duty  of  the 
Corporation,  it  will  be  useful,  if  not  necessary,  to  examine  the 
foundation  of  the  decisions  in  those  cases  where  persons  desti- 
tute of  forethought,  such  as  infants,  lunatics,  or  drunkards,  or 
of  the  sense  of  hearing,  have  been  injured  by  vehicles  propelled 
by  horse  or  steam.  (Hartfield  a.  Roper,  21  Wend.,  615; 
Lehman  a.  City  of  Brooklyn,  29  Barb.,  234;  "Willetts  a. 
Buffalo  R.  R.  Co.,  14  /£.,  585  ;  Button  a.  Hudson  River  R.  R. 
Co.,  20  N.  Y.,  65.)  In  all  those  cases,  the  roads  were  used  in 
a  lawful  way  by  the  persons  having  charge  of  the  vehicles  that 
did  the  injury.  They  are  not  bound  to  know  that  the  persons 
injured  were  bereft  of  their  senses ;  on  the  contrary,  they  are 
entitled  to  presume  that  no  one  entitled  to  go  in  the  streets 
would  voluntarily  put  themselves  in  the  way  of  a  vehicle  seen 
by  them,  or  run  into  danger.  Danger  from  those  using  a  road 
is  entirely  different  from  that  created  by  the.  road  itself; 
against  the  former  every  one  will  provide,  the  latter  they 
have  no  reason  to  suspect  exists.  In  this  case,  the  excavation 
was  illegal,  at  least.  (13  N.  I7".,  526.)  No  one,  whatever  his 
infirmities  might  be,  had  therefore  any  reason  to  fear  its 
existence.  The  cases  cited,  therefore,  throw  no  light  on  the 
dutyxof  the  Corporation,  and  consequent  degree  of  care  to  be 
exercised  by  the  plaintiff.  Nor  does  any  case  which  holds  a 
party  liable  for  not  putting  up  a  light,  whereby  a  traveller  was 
injured,  establish  that  the  presence  of  light  is  the  only  criterion 
of  proper  caution. 

The  question  therefore  recurs,  what  persons  are  entitled  to  be 
protected  against  pitfalls  on  the  highway,  and  of  course  what 
the  condition  of  their  faculties  must  be  who  are  warranted  in 
going  on  the  highway  unattended.  If  the  rule  contended  for 
by  the  defendants  be  correct,  not  only  are  the  deaf,  blind,  and 
lame,  but  persons  subject  to  fits,  nay,  the  old  and  infirm,  and 
even  the  near-sighted,  who  daily  traverse  our  streets,  are 
deprived  of  all  protection  of  the  municipal  guardians  of  the 
city,  so  far  as  pitfalls  on  the  highway  are  concerned,  even  on 
the  sidewalks.  Their  infirmities,  instead  of  creating  a  sympa- 
thy, put  them  beyond  the  pale  of  the  protection  of  the  law. 

The  law  of  municipal  obligations  never  was  intended  so  to 
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embarrass  the  infirm  and  maimed  in  the  use  of  the  highway,  if 
they  were  willing  to  encounter  risks  arising  from  their  misfor- 
tunes, and  that  of  the  negligence  of  public  bodies  charged  with 
the  duty  of  providing  safe  highways.  Those  who  can  see,  and 
rush  upon  danger  with  their  eyes  open,  are  justly  chargeable 
with  negligence ;  the  purblind  are  entitled  to  rely  upon  the 
absence  of  a  danger  of  a  kind  and  in  a  place  where  the  law  has 
said  there  ought  to  be  none,  if  those  whom  it  has  charged  with 
it  do  their  duty.  That  rule  has  been  applied  even  where  par- 
ties had  their  faculties.  •  (Regina  a.  Train,  3  Forst.  &  Fin.,  27 ; 
The  same  a.  United  Kingdom  Telegraph  Co.,  /&.,  73 ;  Dargie 
a.  Forfar,  supra;  Hay  on  Liab.,  208,  215.)  There  are  no 
cases,  probably,  to  be  found  which  determine  specifically  the 
rights  and  duties  of  the  guardians  of  the  highways  as  to  those 
who  traverse  them  with  diminished  bodily  faculties;  but  as 
those  should  be  equally  under  the  care  of  the  law,  the  diligence 
of  such  guardians  should  extend  to  their  protection  also. 

But  it  is  said  that  the  plaintiffs  negligence  in  going  into  the 
street  consisted  in  being  then  unattended,  although  knowing 
her  defective  vision ;  in  other  words,  she  did  not  use  the  proper 
precautions  which  she  might  have  taken  notwithstanding  her 
infirmity.  It  seems  to  be  conceded  that  if  she  had  had  an 
attendant  it  would  have  been  sufficient  care.  But  suppose 
such  attendant  to  have  been  inattentive  or  malicious,  would  the 
plaintiff  escape  the  imputation  of  negligence?*  In  this  very 
case  she  had  all  the  benefit  of  an  attendant,  for  she  asked  of 
bystanders  if  the  way  was  safe,  and  was  informed  it  was.  To 
require  one  in  her  situation  to  go  further,  to  remain  indoors  and 
either  starve  or  subsist  on  charity,  unless  she  could  provide 
herself  with  an  attendant,  because  there  were  pitfalls  on  the 
public  highway,  would  be  a  mockery. 

But  it  is  not  necessary,  for  the  determination  of  this  case,  to 
go  so  far  as  to  insist  that  the  guardians  of  the  highways  should 
have  them  safe  for  the  blind.  The  plaintiff  had  some  power  of 
vision,  and  it  was  left  to  the  jury  to  say  whether  it  was  suffi- 
cient to  enable  her  to  go  with  reasonable  assurance  of  safety 
through  the  streets,  if  they  were  kept  as  it  was  the  duty  of  the 


*  Compare,  as  to  this  point,  Knapp  a.  Dagg  (18  How.  Pr.,  165) ;  Brown  a.  N.  Y. 
Central  R.  R.  Co.  (31  Barb.,  385). 
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Corporation  to  have  kept  them.  The  qualification  was  more 
than  the  defendants  were  entitled  to,  and  there  was  no  request 
to  instruct  the  jury  what  was  the  duty  of  the  Corporation;  both 
parties  were  willing  to  assume  that  the  jury  understood  it,  and 
it  is  very  clear  that  it  depends  entirely  trpon  what  the  condition 
is  in  which  the  Corporation  was  bound  to  keep  the  streets, 
whether  the  blind  or  those  of  defective  vision  have  a  reasonable 
assurance  of  safety  in  passing  over  them. 

The  requests  of  the  counsel  for  the  city  corporation  for 
instructions  to  the  jury  as  to  their  duty  in  regard  to  the  streets, 
were  all,  therefore,  in  any  event  properly  overruled.  They  were 
bound  to  have  the  highway  level,  without  excavations  uncov- 
ered and  unguarded,  even  in  the  daytime,  and  it  was  not 
necessary  that  the  excavation  should  have  been  dangerous  to 
persons  in  full  possession  of  their  eyesight.  The  plaintiff  was 
not  entirely  blind,  and  the  request  as  to  such  was  immaterial. 
So,  also,  the  request  for  instructions  as  to  the  plaintiff's  negli- 
gence were  properly  refused.  She  was  not  bound  to  use  more 
than  ordinary  care  in  passing  along  the  sidewalk,  or  to  have  a 
guide  if  she  was  unable  to  determine  for  herself  if  it  was  free 
from  obstructions  or  excavations.  The  court,  in  fact,  instructed 
the  jury  that  it  was  the  duty  of  the  city  corporation  "  to  see 
that  such  places  are  maintained  in  a  proper  and  safe  condition," 
and  no  request  was  preferred  to  have  any  instruction  as  to  what 
such  condition  was.  It  may  have  been  very  rash  for  the  plain- 
tiff to  encounter  all  the  risks  of  the  public  streets  unattended, 
even  if  necessity  compelled  her;  that  forms  no  reason  why 
those  on  whom  she  had  a  right  to  rely  should  betray  their 
trust,  and  leave  a  still  greater  danger  added  to  those  already 
existing. 

The  liability  of  the  defendant  Ruckman  did  not  depend 
upon  his  possession  or  ownership  in  fee  of  the  premises  at  the 
time  of  the  accident.  That  may  have  made  the  possessors  and 
owners  also  liable,  but  did  not  discharge  him,  nor  was  it  neces- 
sary that  he  should  have  made  the  excavation  originally.  On 
the  other  hand,  as  this  excavation  was  on  the  highway  outside 
of  his  premises,  he  was  not  bound  simply  by  reason  of  his 
interest  in  the  latter  to  keep  it  in  a  safe  condition.  The 
excavation,  steps,  doors,  and  railings  connected  therewith, 
came  into  his  possession  with  the  premises,  and  appear  to  have 
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been  used  as  a  mode  of  access  to  the  lower  part  of  the  building 
as  an  appurtenance,  and  he  may  therefore  be  jconsidered  as 
having  sanctioned  and  adopted  them  as  though  he  had  origi- 
nally caused  them  to  be  made.  Being,  therefore,  an  invasion 
of  the  highway,  he  was-  bound  absolutely  to  see  that  no  harm 
came  from  it.  He  leased  the  premises  with  such  appurtenance, 
and  probably  had  no  right  to  exclude  his  tenant  afterwards 
from  its  enjoyment.  The  Court  of  Appeals  of  this*  State  has 
held,  in  a  case  on  appeal  from  this  court,  that  he  who  disturbs 
the  surface  of  the  highway,  and  makes  openings  in  it,  is 
an  insurer  of  all  persons  who  pass  over  the  opening,  however 
carefully  protected  (Congreve  a.  Morgan,  5  Duer^  495 ;  18  N~. 
Y.,  79),  and  is  not  excused  by  mere  proof  of  due  care.  And 
this  court  held,  in  the  same  case,  that  a  person  may  adopt  as 
his  own  and  become  responsible  for  an  excavation  made  by 
another ;  which  would,  of  course,  be  a  question  of  fact.  As 
there  was  evidence  tending  to  show  such  adoption  in  this  case, 
the  verdict  cannot  be  disturbed,  unless  some  of  the  requests  to 
charge  were  improperly  overruled,  or  improper  instructions 
given. 

The  charge  was  that  it  was  the  duty  of  the  defendant  Ruck- 
man  to  provide  proper  guards  for  the  opening,  to  see  that  it 
was  safely  kept,  and  in  a  safe  condition  when  he  parted  with 
the  premises.  This  was  clearly  proper.  He  was  responsible 
for  the  injury  to  the  plaintiff  by  the  condition  in  which  the 
opening  was  when  the  accident  occurred,  if  it  was  unsafe  when 
he  parted  with  the  premises,  unless  some  one  without  his  assent 
had  rendered  it  dangerous  in  the  mean  time.  If,  however, 
once  rendered  safe  after  he  parted  with  it,  he  probably  would 
not  be  responsible  for  a  subsequent  withdrawal  of  any  safe- 
guards, without  his  consent.  But  if  once  in  a  dangerous 
condition  with  his  sanction,  he  was  responsible  for  the  contin- 
uance of  such  condition,  as  well  as  all  others  who  continued  it, 
until  it  was  rendered  safe. 

Every  request  for  instructions  as  to  the '  exemption  of  the 
defendant  Ruckman  from  liability,  proceeds  on  erroneous  as- 
sumptions of  the  rules  of  law  in  regard  to  it.  As"  matter  of 
law,  he  might  be  liable,  notwithstanding  the  existence  of  a 
railing  at  the  side  of  the  opening ;  and  he  was  neither  owner 
nor  possessor  of  the  premises,  nor  bound  to  repair  or  was 
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prevented  from  repairing.  If  he  was  the  author  of,  or  other- 
wise responsible  for  the  existence  of  the  cavity  in  the  sidewalk, 
he  became  an  insurer  against  any  damage  to  any  passer-by 
therefrom.  The  court  could  not,  in  any  case,  decide  on  the 
sufficiency  of  the  railing  in  any  event  as  matter  of  law.  The 
responsibility  of  others,  or  hindrance  of  the  plaintiff  by  others, 
did  not  impair  his  liability. 

Many  exceptions  to  the  refusal  to  charge,  as  requested  on  the 
part  of  the  city  corporation,  were  not  pressed  on  the  argument, 
and  are  equally  untenable  with  the  others  already  noticed  on 
which  they  are  based. 

There- being  no  exceptions  to  the  admission  and  exclusion  of 
evidence,  and  no  error  in  the  charge  or  refusals  to  charge,  the 
exceptions  taken  must  be  overruled,  and  judgment  ordered  for 
the  plaintiff  for  the  amount  of  the  verdict,  with  costs. 


BALDWIN  a.  KIMMEL. 
New  York  Superior  Court;  General  Term,  July,  1863. 

MARRIED  WOMAN. — ARREST. — SEPARATE  PROPERTY. — FORM  OF 
JUDGMENT  AND  EXECUTION. — ACTION  ON  JUDGMENT. — PROOF 
OF  SERVICE  OF  SUMMONS. — JURISDICTION. 

Sections  274  and  287  of  the  Code,  as  amended  in  1862,  leave  the  liability  of  a  mar- 
ried woman  alone  to  be  tried  in  an  action  against  her,  and  postpone  the  deter- 
mination of  the  mode  of  satisfying  the  amount  recovered  until  the  execution. 
The  judgment  does  not  cease  to  be  in  ran.  although  formally  in  personam,  it  is 
only  to  be  enforced  against  a  particular  kind  of  property.* 

It  is  still  necessary,  in  an  action  against  a  married  woman,  to  allege  in  the  com- 
plaint the  facts  creating  her  peculiar  liability  for  an  act  relating  to  her  separate 
estate,  or  relating  to  trade  carried  on  by  her  for  her  own  benefit,  f 

A  married  woman  cannot  be  arrested  in  a  civil  action. J 

*  Contra.  Toting  a.  Gori  (13  Ante,  13,  note) ;  Thompson  a.  Sargent  (15  lb.,  452)  ; 
Aitkrii  a.  Clark  (Ante,  328,  note). 

f  Comi>are  Coster  a.  Isaacs  (Ante,  328  . 

J  In  J*:HA«s<r.  PtrrecHKR  (New  York  Superior  Court ;  Special  Term,  September,  1863), 
it  w:is  Held,  that  an  application  for  an  order  of  arrest  cannot  be  granted  if  it  ap- 
pears, or  is  conceded,  that  the  defendant  proceeded  against  is  a  married  woman. 
VOL.  XVI.  -23 
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In  all  cases  of  a  judgment  against  a  married  woman,  it  should  be  expressly  stated 
therein  that  the  amount  is  "  to  be  levied  or  collected  out  of  her  separate  estate, 
and  not  otherwise,"  and  the  execution  should  follow  the  judgment  in  its 
terms.* 

A  mere  absolute  judgment  in  personam  against  a  married  woman,  recovered  prior 
to  1862,  is  not  sufficient  to  entitle  the  creditor  to  sue  her  thereon,  and  recover  a 
judgment  against  her  separate  property.  The  creditor  must  also  establish,  at 
least,  that  the  original  cause  of  action  was  such  as  to  entitle  the  plaintiff  to  a 
judgment  against  the  separate  estate  of  the  defendant. 

BOSWORTH,  Ch.  J. — This  is  an  application  exparte  for  an  order  of  arrest  for  assault 
and  battery.  It  is  conceded  that  the  defendant  is  a  married  woman,  though  the 
affidavit  does  not  state  whether  she  is  or  not. 

Before  the  Code,  a  married  woman  could  not  be  held  to  bail  on  such  an  action, 
though  the  husband  might,  and  might  be  compelled  to  give  bail  for  both.  (Graft, 
Pr.,  127.) 

The  Code  has  not  changed  the  law  on  this  point.  (Solomon  a.  Naas,  2  Hilt*, 
179.) 

Chapter  90  of  the  Laws  of  1860,  and  chapter  179  of  the  Laws  of  1862,  do  not 
profess  to  touch  this  question. 

The  Law  of  1860  declares  that  no  bargain  or  contract  of  a  married  woman  in 
respect  to  her  separate  property,  or  in  or  about  carrying  on  any  trade  or  business, 
under  the  statutes  of  this  State,  shall  bind  her  husband,  or  render  his  property 
liable  therefor.  (Laws  of  1860,  159,  §  8.) 

His  liability  for  her,  and  her  exemption  from  liability  to  be  held  to  bail  in  an 
action,  therefore,  are  not  affected  by  these  statutes.  (Lawsofl8Q2,  344,  §  4  ;  and 
345,  §  5. )  The  application  must  be  denied. 

*  In  MONCRIEF  a.  WARD  (NwoYark  Ctmmon  Pleas;  Special  Term,  May,  1863),  it  was 
Held,  that  an  execution  against  a  married  woman,  to  compel  the  payment  of 
costs,  may  be  enforced  against  her  feparate  estate,  whether  it  contains  a  direction 
to  that  effect  or  not ;  and  that  the  Court  of  Common  Pleas  has  power  to  enforce 
collection  of  a  judgment  against  a  married  woman,  whether  that  power  be  given 
by  section  287  of  the  Code,  or  not. 

The  case  came  up  on  motion  to  set  aside  the  execution. 

(  BRADY,  J. — The  Code  (§  114)  provides  that,  when  the  action  concerns  her  sepa- 
rate property,  a  married  woman  may  sue  alone.  The  act  of  the  Legislature  (Sess. 
Laws,  1860,  157,  ch.  90),  by  sect.  7,  enlarges  this  right  of  a  married  woman  to  sue. 
She  may  also  maintain  an  action  in  her  own  name  against  any  person  for  damages 
to  her  person  or  character,  and  the  intent  seems  to  have  been  to  assimilate  the 
forms  of  procedure  against  her  to  those  against  a  feme  sole,  where  she  could  be 
sued  at  all.  (Barton  a.  Beer,  35  Barb.,  78 ;  S.  C.,  21  How.  Pr.,  309.) 

Having  the  right  to  sue,  the  power  must  be  employed  cum  onere.  TJie  statute 
awarding  costs  does  not  exempt  a  married  woman,  either  as  plaintiff  or  defendant, 
from  the  payment  of  costs  when  unsuccessful.  There  is  no  just  reason  why  she 
should  be  thus  exempted.  Having  the  status  of  a  feme  sole  in  the  courts,  if  she 
fail  in  her  action  it  would  be  unjust  to  compel  her  adversary  to  resort  to  extraor- 
dinary modes  to  collect  his  costs.  It  cannot  be  that  the  Legislature  intended  this. 
It  is  true  that,  until  the  amendment  of  the  Code  (§  274)  in  1862,  the  Legislature 
did  not  in  express  terms  provide  that  costs  could  be  recovered  against  her,  but 
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The  jurisdiction  of  a  court  to  render  a  judgment,  allowed  to  be  impeached  four- 
teen years  after  its  entry,  by  proof  that  process  was  not  in  fact  served  on  the  de- 
fendant. 

A  promise  to  pay  a  judgment  does  not  preclude  the  defendant  from  showing  that 
the  court  was  without  jurisdiction  to  render  it,  for  want  of  service  of  process, 
nor  is  it  any  evidence  that  process  was  in  fact  served. 

Appeal  from  a  judgment. 

This  action  was  brought  by  Charles  K".  Baldwin,  upon  a 
judgment  recovered  in  this  court,  in  1849,  by  Joshua  P.  Hum- 
phreys and  another,  against  the  defendants,  Elizabeth  C.  Kim- 
mel and  Alexander  F.  Kimmel,  for  $169.45. 

such  was  the  effect  of  the  statutes  then  in  existence,  as  I  interpret  them.  That 
amendment  merely  declared  the  necessary  legal  conclusion  from  the  existing  stat- 
utes, no  class  of  suitors,  as  already  suggested,  having  been  excepted  from  them. 
The  execution  to  compel  the  payment  of  spch  costs  must  be  enforced  against  her 
separate  estate  whether  so  directed  or  not.  It  cannot  be  employed  against  the 
property  of  another  person  per  se. 

If  the  judgment-creditor  claims  that  the  husband  is  liable,  he  must  collect  the 
judgment  in  some  other  mode  against  him,  although  I  think  there  is  no  force  in 
the  suggestion  that  he  is  or  could  be  liable,  even  though  the  action  were  commenced 
prior  to  the  amendment  of  section  274  (supra),  which  exempts  him  from  liability.* 
Entertaining  this  view  of  the  question  presented  on  this  motion,  it  may  not  be  ne- 
cessary to  consider  what  bearing  sect.  274,  as  amended,  has  upon  it,  but  I  think 
it  better  to  express  my  views  on  that  subject.  When  the  costs  accrued  on  this 
case,  the  act  of  1862  (supra)  was  in  force,  and  it  applied  as  well  to  existing  suits 
as  to  those  brought  after  its  passage,  inasmuch  as  the  right  to  costs  is  created  by 
statute,  and  wholly  depends  upon  it,  and  that  right  does  not  become  fixed  until 
the  termination  of  the  action,  and  inasmuch,  also,  as  it  is  competent  for  the  Le- 
gislature to  abolish  the  allowance  which  was  provided  at  the  time  the  suit  was 
commenced.  (Supervisors  of  Onondaga  a.  Briggs,  3  Den.,  173  ;  Van  Valkenburgh 
a.  Van  Alen,  1  How.  Pr.,  86  ;  Goodenow  a.  Livingston,  lb.,  232 ;  Holmes  a.  St. 
John,  4  lb.,  66  ;  Larmon  a.  Aikin,  4  ffiU,  591.)  Having  that  power,  they  could 
undoubtedly  create  an  allowance  in  cases  where  none  was  granted  ;  and  it  follows 
that,  whether  the  question  under  consideration  is  to  be  determined  on  the  statute 
sis  to  costs  in  existence  when  the  action  was  commenced,  or  at  its  termination, 
the  defendant  is  entitled  to  a  judgment  for  costs.  The  provision  of  section  274  of 
the  Code,  as  amended  (supra),  giving  the  Supreme  Court  jurisdiction  in  any  pro- 
ceeding to  enforce  the  judgment  for  costs,  does  not  deprive  this  court  of  the  power 
to  collect  it  by  its  process  of  execution. 

This  is  manifest  from  the  amendment  of  section  287,  which  provides  that  an 
execution  may  issue  against  a  married  woman,  with  directions,  however,  that  the 
levy  and  collection  of  the  amount  of  the  judgment  against  her  be  made  out  of  her 
separate  property.  An  execution  cannot  be  strictly  termed  a  proceeding  to  enforce 
the  judgment,  within  the  meaning  of  section  274.  The  judgment,  it  is  therein 
declared,  is  to  be  levied  and  collected  out  of  her  separate  estate,  and,  as  we  have 
seen,  an  execution  may  issue  for  that  purpose.  There  being  no  restrictive  language 
in  section  287,  the  execution  can  be  issued  from  the  court  awarding  the  judgment. 
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The  answer  of  the  defendant  Elizabeth  consisted  of  a  denial 
of  the  allegations  in  the  complaint,  an  averment  that  no 
summons  in  the  original  action  had  been  served  on  her,  and 
that  at  the  time  of  the  alleged  recovery  of  said  judgment, 
she  was,  and  still  continued,  a  married  woman,  the  wife  of  the 
defendant  Alexander.  The  action  was  referred  to  Hon.  Murray 
Hoffman,  as  sole  referee,  to  hear  and  determine.  The  judg- 
ment in  1849  was  upon  a  promissory  note.  The  complaint  in 
that  action  did  not  seek  to  charge  her  separate  estate ;  it  was 
not  alleged  in  it  that  the  note  was  given  for  E.  C.  Kimmel's 
benefit,  or  that  of  her  separate  estate,  or  that  she  had  any  sepa- 
rate estate.  It  was  admitted  on  the  trial  in  this  action  that  she 
was,  at  the  time  of  the  making  of  the  note  upon  which  the 
judgment  was  recovered,  and  at  the  time  of  the  recovery  of  the 
judgment,  and  still  is,  the  wife  of  the  defendant  Alexander  F. 
Kimmel.  Plaintiff  had  judgment  against  the  defendant  E.  C. 
Kimmel  absolutely,  who  appealed  therefrom. 

D.  Noble  JRowan,  for  the  appellant. — I.  The  appellant,  by 
reason  of  her  coverture,  was  not  liable  on  the  note  upon  which 
the  original  judgment  was  recovered.  That  contract  was,  as  to 
her,  void.  (Yale  a.  Dederer,  18  N.  Y.,  265  ;  22  /&,,  450.) 

II.  The  appellant  has  not  waived  this  defence  by  omitting  to 
plead  in  the  former  action.  1.  A  married  woman,  though  she 
had  in  equity  a  power  of  disposing  of  her  separate  estate,  is 
incapable  of  making  a  contract  personally  binding  upon  her, 
either  at  law  or  in  equity.  The  statutes  of  1848  and  1849  have 
not  changed  the  law  as  respects  her  capacity.  (Yale  a.  Deder- 
er, supra.}  2.  In  accordance  with  this  doctrine,  her  promissory 

The  Legislature  has  not  taken  away  by  express  enactment  any  power  of  the  courts 
on  that  subject,  and  the  intendments,  as  matter  of  construction,  are  in  favor  of 
jurisdictions  already  had.  It  may  have  been  the  purpose  of  the  Legislature  to 
confer  upon  the  Supreme  Court  exclusive  jurisdiction  where  the  separate  estate 
was  so  situated  that  it  could  not  be  reached  by  execution,  making  some  proceed- 
ing necessary  to  its  appropriation  other  than  the  issuing  of  an  execution.  Wheth- 
er this  be  so,  or  not,  I  am  satisfied  that  this  court  has  the  power  to  collect  a  judg- 
ment against  a  married  woman  for  costs  by  execution,  whether  that  power  be 
based  upon  section  287,  or  not.  The  execution,  however,  was  perhaps  erroneous 
in  form,  not  directing,  as  it  ought  to  have  done,  the  collection  of  the  amount 
stated  in  it  out  of  the  separate  estate  of  the  plaintiff.  But  the  error  is  not  of  any 
importance.  This  motion  will  therefore  be  denied,  without  costs,  and  the  defend- 
ant be  permitted  to  amend  his  execution  in  the  respect  named. 
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notes,  bonds,  and  other  obligations,  have  uniformly  been  held 
void.  (2  Kent's  Com.,  164 ;  2  Story's  E$.  Jur.,  §§  1399-1401 ; 
Gardner  a.  Gardner,  22  Wend.,  526.)  And  a  confession  of 
judgment  by  her  is  void.  (Wotkyns  a.  Abrahams,  14  How. 
Pr.,  191 ;  Brittin  a.  "Wilder,  6  Hill,  242.)  3.  It  isx  claimed, 
however,  that  a  feme  covert  can  do  that  indirectly  which  the 
law  does  not  permit  her  to  do  directly.  This  position  is  entire- 
ly at  war  with  principle,  and  unsustained  by  authority.  4. 
Coverture  incapacitates  from  any  and  every  contract,  except 
such  as  arise  from  the  jus  disponendi.  A  contracting  capacity 
is  required,  in  order  to  waive  a  right ;  and  it  must  be  b.orne  in 
mind  that  the  personal  contracts  of  a  married  woman  are  not 
voidable  merely,  but  void.  (1  Pars,  on  Cont.,  286,  359,  362, 
note.}  The  cases  relied  upon  by  the  respondent  fall  far  short  of 
sustaining  the  referee's  decision  in  this  case.  There  is  no  case 
wherein  an  attempt  by  a  plaintiff  to  enforce  judgment  in  perso- 
nam  against  a  married  woman  has  been  aided  by  the  courts. 

III.  Formerly,  a  debt  in  a  case  like  this  might  be  relieved 
upon  a  writ  of  error  coram  ndbis  (Tidd's  Pr.,  1135,  1136) :  and 
though  this  was  not  strictly  a  writ  of  right,  yet  the  court  could 
not  refuse  the  writ,  when  error  in  fact  outside  the  record  plainly 
appeared.     (Higbie  a.  Comstock,  1  Den.,  652.)    Now  the  writ 
of  error  is  abolished,  and  the  only  manner  of  reviewing  a  judg- 
ment is  by  appeal.     (Code,  §  323.)     And  no  appeal  can  be  had 
from  a  judgment  by  default.     (Pope  a.  Dinsmore,  8  Abbotts'1 
Pr.,  429 ;  Stewart  a.  Morton,  lb.,  429,  note.)     And  no  way  is 
provided  for  the  assignment  of  errors  in  fact.     The  remedy  by 
motion  is  addressed  to  the  discretion  of  the  court.     (Genet  a. 
Dusenbury,  2  Duer,  679.)    The  Code  is  not  to  be  construed  so 
as  to  deprive  the  defendant  of  any  rights  she  would  have  had 
before ;  but,  having  abolished  the  former  remedy,  it  leaves  to 
her  the  privilege  of  asserting  her  rights  by  answer.   (Code,  §  150.) 

IV.  The  complaint  sets  forth  a  personal  judgment,  and  asks 
for  a  judgment  of  the  same  kind.     It  is  defective  in  not  alleging 
that  the  debt  (the  judgment)  was  contracted  for  the  benefit  of 
her  separate    estate, — or  that  she  has   any   separate  ,  estate. 
(Dickerman  a.  Abrahams,  21  JBarb.,  551.)    The  amendment  of 
1862  to  section  274  of  the  Code  does  not  affect  or  alter  the  rules 
of  pleading.     It  only  relates  to  the  form  of  the  judgment. 

V.  We  have  assumed  that  the  summons  in  the  original 
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action  was  served  on  the  appellant.  We  insist,  however,  that 
there  was  no  such  service,  and  that  the  referee  should  have 
found  for  the  appellant  on  this  ground.  1.  This  defence  can 
be  set  up,  and  is  available  in  this  action.  It  goes  to  the  ques- 
tion of  jurisdiction,  and  is  always  held  a  good  defence.  (Star- 
buck  a.  Murray,  5  Wend.,  148  ;  Noyes  a.  Butler,  6  JSarb.,  613 ; 
Dobson  a.  Pearce,  12  JV.  Z.,  156,  164.)  2.  This  is  a  case 
where  a  court  of  equity  would  undoubtedly  give  relief,  and 
where  we  can  avail  ourselves  of  our  equitable  rights  by  answer. 
(Dobson  a.  Pearce,  supra.) 

IZeubenW.  Van  Pelt,  for  the  respondent. — I.  Coverture,  like 
infancy,  usury,  the  Statute  of  Limitations,  must  be  pleaded ;  if  not, 
it  will  be  deemed  waived.  It  is  not  competent,  even  on  appeal 
from  a  judgment,  to  raise  for  the  first  time  the  question  of  cover- 
ture, when  it  has  not  been  pleaded,  although  the  evidence  shows 
the  facts  to  have  existed.  (Castree  a.  Gavelle,  4  E.  D.  Smith,  425.) 

II.  The  judgment  is  not  void,  but  is  a  valid  and  binding 
judgment  until  reversed,  and  no  proceedings  whatever  have 
been  taken  to  vacate  or  reverse  the  judgment  in  question. 
(Genet  a.  Dusenbury,  2  Duer,  679.) 

III.  No  fraud  or  unfair  means  were  practised  against  the 
defendant  to  recover  the  original  judgment,  and  she  has  acqui- 
esced in  it  for  fourteen  years.     There  can  scarcely  be  a  doubt 
but  that  Mrs.  Kimmel  was  served  with  the  summons  and  com- 
plaint, and  if  any  irregularity  existed  in  the  manner  of  entering 
and  the  form  of  the  judgment  against  her,  it  should  have  been 
corrected  by  motion.     Mere  irregularities  do  not  render  j  udg- 
ments  absolutely  void.     (Ingersoll  a.  Bostwick,  22  N.  Y.,  425.) 

BY  THE  COUKT.. — ROBERTSON,  J. — The  defendant  is  a  married 
woman,  and  the  present  action  seems  to  have  been  brought 
against  her,  in  order  to  obtain  the  benefit  of  the  amendment  of 
section  274  of  the  Code,  passed  in  April,  1862, — whereby  judg- 
ment was  allowed  to  be  given  against  a  married  woman  for  costs 
and  damages,  to  be  levied  out  of  her  separate  estate, — and  also 
that  of*  sect.  287, — authorizing  the  issuing  of  execution  against 
a  married  woman,  to  be  levied  out  of  her  separate  estate. 
These  amendments,  which  extended  the  provisions  passed  in 
1853,  relative  to  contracts  of  a  wife  before  marriage  (Laws  of 
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1853,  1057,  ch.  575),  to  all  her  liabilities,  left  the  right  of 
action  against,  or  the  liability  of,  a  married  woman  alone  to  be 
tried  in  the  action,  and  postponed  the  determination  of  the  mode 
of  satisfying  the  amount  recovered,  until  the  execution.  The 
judgment  did  not  cease  thereby  to  be  in  rem,  although  nomi- 
nally inpersonam.  It  was  only  to  be  enforced  against  a  par- 
ticular kind  of  property. 

These  amendments  would,  of  course,  not  do  away  with  the 
necessity  of  alleging  in  the  complaint,  and  showing,  the  liability 
of  a  married  woman  for  an  act  relating  to  her  separate  estate, 
or  trade  carried  on  by  her  under  the  act  of  1860  (Laws  of 
1860, 157,  ch.  90,  §  7 ;  Dickerman  a.  Abrahams,  21  Barb.,  551), 
or,  generally,  whatever  was  necessary  to  show  her  liability.  A 
woman  may  be  arrested  for  a  wilful  injury  to  person,  character, 
or  property,  and  therefore  judgment  may  be  obtained  against  her 
for  damages  for  such  misconduct  (Code,  §  179) ;  but  this  has 
been  held  not  Jo  apply  to  married  women  (Anonymous,  1  Duer, 
613  ;  S.  C.,  8  How.  Pr.,  134 ;  Schaus  a.  Putscher,  Ante,  353, 
note),  and  no  such  remedy  could  be  enforced  against  one. 

The  amendments  of  1862,  therefore,  leave  undetermined  sev- 
eral important  questions :  Whether  a  married  woman,  against 
whom  a  judgment  has  been  obtained,  may  be  subjected  to 
supplementary  proceedings  as  regards  her  separate  property ; 
Whether,  on  a  judgment  against  a  married  woman  for  a  tort, 
her  separate  estate  may  be  levied  on ;  Whether  she  can  give  a 
confession  of  judgment  (see  Wotkyns  a.  Abrahams,  14  How. 
Pr.,  191 ;  Person  a.  Warren,  14  Barb.,  488) ;  And  whether  a 
new  action  can  be  commenced  on  a  judgment  against  her  for 
tiny  cause,  so  as  to  enable  the  plaintiff  to  make  her  separate 
property  liable  on  execution.  In  other  words,  whether  a 
married  woman  is  to  be  considered  in  all  respects  as  a  feme 
sole  in  regard  to  her  liability  and  the  judgment  in  an  action 
against  her,  except  as  to  the  mode  of  enforcing  such  judgment. 

At  common  law,  a  married  woman  could  have  no  personal 
property,  except  choses  in  action  not  reduced  to  possession,  which 
could  not  be  levied  on :  her  separate  personal  estate,  in  equity, 
could  not  be  reached  on  a  mere  judgment :  on  such  judgment, 
therefore,  against  her  personally,  only  her  real  estate,  while  her 
husband  lived,  or  her  personal  estate  acquired  or  reduced  to 
possession  after  his  death,  could  have  been  reached  by  execution. 
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A  fair  interpretation  of  the  two  amendments  of  sections  274 
and  287,  in  1862,  seems  to  require  that  in  all  cases  of  a  judg- 
ment against  a  married  woman,  it  should  be  expressly  stated 
therein,  that  the  amount  is  "  to  be  levied  or  collected  out  of  her 
separate  estate,  and  not  otherwise"  as  in  judgments  formerly 
against  executors  or  administrators;  the  execution,  of  course, 
should  follow  the  judgment  in  its  terms.  As  a  plaintiff,  there- 
fore, can  hereafter  get  no  more  or  less  by  a  second  judgment 
upon  such  a  judgment  hereafter  obtained,  than  by  the  latter 
itself,  he  probably  would  be  entitled  to  sue  upon  it  in  all 
cases. 

At  tha  time  of  the  recovery  of  the  judgment  sued  upon  in  this 
case  (August,  1849),  however,  it  depended  upon  the  form  of  the 
judgment,  whether  only  the  real  estate  of  the  defendant  could  be 
levied  on,  and  all  remedy  against  her  personal  property  must  be 
postponed  until  her  husband's  death,  or  not :  it  was,  in  form,  a 
general  judgment  in  personam,  to  be  enforced  by  all  the  means 
by  which  such  a  judgment  could  be  enforced,  but  by  no  other. 
The  only  judgment  which  can  now  be  rendered  is  one  to  be  en- 
forced against  the  separate  property  of  the  defendant.  In  order 
to  warrant  that,  in  this  case  it  should  have  been  alleged  and 
shown  either  that  the  original  cause  of  action  on  which  the  first 
judgment  was  obtained,  or  that  such  judgment  itself,  warranted 
it:  a  mere  absolute  judgment  in  personam,  which  could  not 
have  been  enforced  against  the  defendant's  personal  property 
until  her  husband's  death,  and  never  could  have  been  enforced 
against  her  separate  estate  before  the  change  in  the  law,  would 
not  warrant  such  a  new  judgment.  All  contracts  or  acts  of  mar- 
ried women,  which  would  in  any  way  make  them  liable,  would, 
if  made  after  the  passage  of  the  amendatory  statute  of  1862,  sub- 
ject their  separate  estate,  and  it  only,  to-  the  provisions  of  that 
statute.  In  order  to  obtain  the  benefit  of  the  change  in  the  law 
by  a  judgment  to  be  enforced  against  the  separate  property  ot 
the  defendant,  the  plaintiff  was  bound  to  establish,  at  least,  that 
such  separate  property  could  have  been  reached  on  such  original 
judgment,  when  not  so  expressly  declared  in  it ;  in  other  words, 
that  the  original  cause  of  action  was  such,  as  to  have  entitled 
the  plaintiff  to  a  judgment  against  the  separate  estate  of  the 
defendant,  had  the  law  been  the  same  as  now:  otherwise, 
the  effect  of  the  amendments  of  1862  would  be  to  allow 
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the  plaintiff  to  reach  property  on  the  faith  of  whiph  the 
original  liability  was  never  incurred;  which  could  not  then 
have  been  applied  to  its  satisfaction,  but  which  the  Legis- 
lature now,  by  a  species  of  confiscation,  is  presumed  to  have 
intended  so  to  apply :  this  would  strip  married  women  in 
this  State  of  all  vested  rights  under  deeds  of  trust  in  their 
favor ;  an  intention  not  to  be  presumed,  even  if  the  act  itself 
were  constitutional.  As,  therefore,  the  judgment  was  ob- 
tained before  the  passage  of  the  act  of  1862,  and  the  plead- 
ings in  the  action  in  which  it  was  recovered  show  only 
that  it  was  obtained  on  a  promissory  note  claimed  to  be 
made  by  the  defendant,  the  plaintiff  was  bound  to  establish, 
that  it  was,  when  made,  binding  upon  her  separate  estate, 
before  he  becomes  entitled  to  a  judgment  to  reach  it  now: 
which  is  the  only  judgment  he  can  get,  the  language  of  such 
amendment  being,  "  out  of  her  separate  estate,  and  not  other- 
wise" 

The  decision  of  the  referee,  giving  judgment  therefore  against 
the  defendant,  without  proof  that  her  separate  estate  was  liable, 
or  that  the  liability  arose  since  April,  1862,  was  erroneous,  and 
ought  to  be  reversed  for  that  reason  alone. 

But  the  original  judgment  was  only  against  E.  C.  Kimmel 
and  Alexander  F.  Kimmel :  in  the  complaint  therein,  it  was 
alleged  that  E.  C.  Kimmel  made  the  note  sued  on  :  the  affida- 
vit of  service  of  the  complaint  and  summons  was  upon  E.  C. 
Kinvmel  only :  nothing  appeared  on  the  record  to  show  that 
Elizabeth  C.  Kimmel  was  the  defendant  intended,  or  that  she 
was  a  married  woman:  there  is  no  evidence  in  this  case  to 
identify  the  present  defendant  with  the  E,  C.  Kimmel  men- 
tioned in  such  original  action  as  defendant,  or  with  the 
person  served  with  the  summons  or  complaint  therein:  the 
defendant  denies  in  her  answer  in  this  action  upon  the  judg- 
ment, and  denied  in  her  testimony,  any  such  service,  and,  as 
well  as  her  husband,  testified  to  facts  showing  its  exceeding 
improbability.  No  evidence  was  offered  to  contradict  such 
testimony,  except  a  promise  by  the  defendant  to  pay  such 
judgment,  which  does  not  conflict  with  it :  such  promise,  if 
supported  by  a  sufficient  consideration,  might  warrant  a  new 
action,  but  would  not  make  a  judgment  without  jurisdiction 
regular,  or  prove  that  any  paper  had  been  served  on  the 
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defendant :  she  may  have  made  the  note,  and  thought  herself 
honorably  bound  to  pay  the  judgment,  but  the  promise  was  no 
admission  of  a  legal  liability  or  regularity  in  the  judgment.  In 
the  absence  of  any  conflict  of  evidence,  the  defendant's  testi- 
•  mony  established  that  she  was  not  served ;  which  either  made 
the  judgment  void  for  want  of  jurisdiction,  at  least  as  regarded 
her,  or  disproved  her  identity  with  the  person  made  defendant 
by  service.  (Starbuck  a.  Murray,  5  Wend.,  148 ;  Noyes  a. 
Butler,  6  Barb.,  613  ;  Dobson  a.  Pearce,  12  N.  F.,  156.)  For 
this  reason,  also,  the  judgment  was  erroneous. 

Upon  the  foregoing  principles,  the  testimony  to  prove  the 
consideration  of  the  original  note  was  admissible,  in  order  to 
show  that  the  defendant's  separate  estate  was  not  liable,  and 
was  improperly  excluded. 

The  judgment  must  be  reversed,  the  order  of  reference 
vacated,  unless  the  parties  consent  to  its  standing,  and  a  new 
trial  had,  with  costs  to  abide  the  event. 

BAKBOUR,  J.,  concurred. 

WHITE,  J. — A  judgment  was  recovered  in  August,  1849,  by 
Joshua  P.  Humphreys  and  Edwin  B.  Humphreys  against  E.  C. 
Kimmel  and  Alexander  F.  Kimmel,  upon  a  promissory  note, 
made  by  E.  C.  Kimmel  to  the  order  of,  and  indorsed  by, 
Alexander  F.  Kimmel.  The  judgment  was  recovered  by 
default,  and  the  judgment-roll  and  proceedings  are  in  the  form 
usual  upon  judgments  by  default  in  such  cases,  except  that  the 
affidavits  of  service  of  the  summons  and  complaint  on  the 
defendants  is  not  made  by  the  sheriff,  and  it  .does  not  state  that 
the  person  making  the  service  knew  either  of  the  persons 
served  to  be  either  of  the  persons  mentioned  or  described 
in  the  summons  as  a  defendant  therein ;  nor  does  it  state  that  a 
copy  of  the  summons  or  complaint  was  left  with  either  of  them. 

The  judgment  came  by  assignment  to  Baldwin,  the  above- 
named  plaintiff,  who,  in  1862,  brought  the  present  action  upon 
it  against  the  above-named  defendants,  Elizabeth  C.  Kimmel 
and  Alexander  F.  Kimmel,  alleging,  in  the  complaint,  the 
recovery  of  the  above-mentioned  judgment  in  1849,  that  the 
defendant  Elizabeth  C.  Kimmel  sued  in  this  action  is  the 
same  person  against  whom  the  judgment  was  recovered  in 
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1849  by  the  name  of  E.  C.  Kimrael,  that  said  judgment  of 
1849  remains  in  full  force  and  effect,  and  was  duly  assigned  to 
the  present  plaintiff  Baldwin,  by  whom  it  is  now  owned ;  and 
thereupon  judgment  is  demanded  in  the  complaint  against  the 
defendant  for  the  full  amount  of  the  original  judgment,  with 
interest. 

The  defendant  Elizabeth  C.  Kimmel  was  alone  served  with 
the  summons  and  complaint  in  the  present  action,  and  alone 
answered,  denying  in  her  answer  every  allegation  of  the  com- 
plaint ;  and  further  denying  that  she  had  been  served  with  the 
summons  and  complaint  in  the  action  of  1849,  and  also  contro- 
verting the  allegation  that  she  was  the  person  intended  to  be 
described  as  defendant  by  the  name  of  E.  C.  Kimmel  in  that 
action,  and  alleging  that  at  the  time  of  the  recovery  of  the 
judgment  in  1849  she  was,  and  is  yet,  a  married  woman,  the 
wife  of  said  Alexander  F.  Kimmel ;  and  further  denying  any 
indebtedness  to  the  Humphreys  upon  which  her  separate  estate 
could  be  charged. 

The  cause  was  referred,  and,  upon  the  trial  before  the  referee, 
the  judgment-roll  of  the  judgment  of  1849  was  read  in  evi- 
dence, under  exceptions  taken  by  the  defendant ;  such  excep- 
tions alleging  that  the  judgment  was  void :  jvrst^  because  it  i& 
a  judgment  in  personam  against  a  married  woman  upon  a 
promissory  note  made  by  her  during  coverture ;  and,  secondly, 
because  the  affidavit  of  service  of  the  summons  and  complaint 
is  insufficient. 

Proof  of  the  assignment  of  the  judgment  to  the  present 
plaintiff  was  also  made. 

The  defendant  Elizabeth  C.  Kimmel  testified,  on  her  own 
behalf,  that  she  was  the  wife  of  the  defendant  Alexander  F. 
Kimmel,  and  was  so  at  the  time  of  the  making  of  the  note  upon 
which  the  judgment  of  1849  was  obtained ;  that  she  was  never 
served  with  the  summons  and  complaint  in  the  action  of  1849, 
and  could  not  have  been  served  at  the  time  stated  in  the  affida- 
vit of  service  annexed  to  the  roll, — namely,  June  18,  1849, — 
because,  at  that  time,  and  for  many  days  previously,  and  for 
many  weeks  afterwards,  she  was  very  sick  in  bed  with  cholera, 
confined  to  her  room  from  the  second  week  in  June  until 
September,  1849,  so  sick  that  none  but  her  attendants  were 
permitted  to  see  her,  being  a  part  of  the  time  out  of  her  mind ; 
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and  the  first  knowledge  that  she  had  of  the  judgment  of  1849 
was  when  the  summons  and  complaint  in  the  present  action 
was  served  upon  her. 

Her  husband,  the  defendant  Alexander  F.  Kimmel,  was  also 
sworn,  and  corroborated  her  testimony. 

Edward  B.  Humphreys  was  sworn  for  the  plaintiff,  and 
stated  "  that  he  had,  at  least,  a  dozen  conversations  with  the 
defendant  since  the  judgment  in  question,  in  which  he  referred 
to  the  judgment,  and  she  said  she  would  pay  it  when  she  was 
able." 

The  defendant  Mrs,  Kimmel  being  recalled,  stated  positively 
that  she  never  had  the  conversation  with  Humphreys  which  he 
swore  to ;  that  he  had  not  been  inside  her  house,  and  she  had 
not  seen  him  since  1848. 

Defendant's  counsel  offered  to  show  that  the  note  on  which 
the  judgment  of  1849  was  recovered  was  given  for  a  debt  due 
from  Alexander  F.  Kimmel  to  the  Humphreys,  and  not  for  any 
indebtedness  of  the  defendant  Elizabeth,  nor  for  her  benefit, 
nor  for  the  benefit  or  upon  the  credit  of  her  separate  estate. 
The  plaintiff's  counsel  objecting  to  this  testimony,  it  was 
excluded  by  the  referee,  to  which  decision  the  defendant's 
counsel  excepted. 

Upon  the  foregoing  testimony,  the  referee  found  the  exist- 
ence of  the  judgment  of  1849  unreversed,  and  in  full  force  and 
effect,  and  that  the  whole  amount,  with  interest,  is  due  and 
payable ;  that  the  plaintiff  is  entitled  to  recover  the  same ;  that 
that  judgment  was  obtained  upon  a  promissory  note,  made  by 
the  defendant  Elizabeth,  and  indorsed  by  her  husband,  the 
defendants  then  being  husband  and  wife ;  that  neither  of  them 
made  any  defence  to  the  action  on  the  note;  and  that  the 
defence  of  her  then  coverture  cannot  be  made  available  by  the 
defendant  Elizabeth  in  the  present  action. 

The  defendant  duly  excepted  to  these  findings. 

The  judgment  entered  upon  the  findings  concluded  by 
adjudging  "  that  the  said  judgment  be  enforced  and  collected 
according  to  law  out  of  the  separate  estate  or  property  of  the 
said  defendant,  Elizabeth  C.  Kimmel." 

The  defendant  appeals  from  the  judgment  thus  rendered 
against  her,  and  (so  far  as  I  can  gather  from  the  printed  case 
and  points)  alleges,  as  grounds  for  reversal,  in  substance : — 
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1st.  That  the  note  upon  which  the  judgment  of  1849  was 
recovered  was -void  by  reason  of  the  maker's  then  coverture; 
and  that  the  plea  of  coverture  is  as  available  to  the  defendant 
in  this  action,  which  is  brought  upon  the  judgment  recovered 
upon  the  note,  as  it  would  have  been  in  the  original  action 
brought  upon  the  note  itself,  if  it  had  been  then  pleaded. 

%d.  That  the  present  action  being  brought  against  a  married 
woman  upon  a  judgment  in  personam  recoyered  against  her, 
the  complaint  should  allege  facts  showing  affirmatively  that 
the  debt  for  which  the  note  was  given  was  an  indebtedness  of 
the  defendant,  incurred  for  the  benefit  or  upon  the  credit  of 
her  separate  estate;  and  that  the  complaint  not  containing 
such  allegations,  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  the  plaintiff  must  therefore  fail. 

Zd.  That  the  judgment  of  1849  was  void  as  to  the  defendant 
Elizabeth  C.  Kimmel,  because  the  court  never  had  jurisdiction 
of  her, — no  summons  ever  having  been  served  upon  her,  and 
she  never  having  appeared  in  the  action. 

Upon  neither  the  first  or  second  point  above  stated  should 
the  judgment  in  this  case  be  reversed,  in  my  opinion. 

If  the  defendant  omitted  to  plead  her  coverture  when  she 
might  have  done  so,  and,  instead  of  so  pleading,  she  had 
suffered  a  judgment  to  be  taken  against  her  by  default,  the 
record  of  which  presents  on  its  face  no  error  of  fact  or  of  law 
(for  nothing  of  her  coverture  appears  upon  the  judgment-roll), 
she  cannot  interpose  that  plea  in  an  action  brought  against  her 
upon  the  judgment.  Her  only  remedy  would  be  to  apply  by 
motion  or  action  to  open  the  original  judgment,  and  let  her  in 
to  defend  the  suit. 

And,  as  to  the  allegations  proper  in  a  complaint  on  an  action 
upon  such  a  judgment  as  that  recovered  in  1849,  all  that  it  is 
necessary  for  the  plaintiff  to  allege  in  the  complaint  is  the  fact 
of  the  present  existence  of  the  judgment,  unreversed  and  un- 
satisfied. It  is  not  necessary  to  go  behind  it,  and  make  allega- 
tions respecting  pre-existing  matters  which  that  judgment 
must  be  presumed  to  have  disposed  of,  and  respecting  which  it 
is,  so  long  as  it  stands,  a  complete  and  conclusive  finality. 

A  question  respecting  the  connection  or  relation  of  the  origi- 
nal judgment  to  the  defendant's  separate  property,  no  more 
arises  in  such  a  case  than  it  would  in  a  case  in  which  a  married 
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woman  should  be  sued  upon  a  promissory  note  made  by  her 
before  marriage,  while  a  feme  sole ;  and  it  need  no  more  be 
stated  or  referred  to  in  the  complaint  in  one  case  than  in  the 
other. 

The  direction  in  the  judgment  in  this  action,  "  that  it  be 
collected  and  enforced  out  of  the  defendant's  separate  estate," 
is  no  otherwise  objectionable  than  that  it  fails  to  adopt  with 
sufficient  literal  accuracy  what  is  now  the  authorized  form  of  a 
judgment  against  a  married  woman  in  every  case  and  for  any 
cause  (Laws  of  1862,  849,  ch.  460), — the  object  of  this  statute 
being,  as  I  suppose,  merely  to  give  more  full  expression  or 
effect  to  the  principle,  that  the  wife's  debts  can  be  made 
chargeable  only  upon  her  own  separate  estate,  and  the  hus- 
band's debts  only  upon  his  separate  property. 

But,  on  the  third  of  the  above  points,  I  think  that  the  testi- 
mony, as  it  is  given  in  the  case,  preponderates  irresistibly  in 
favor  of  the  conclusion  that  the  defendant  was  not  served  with 
a  summons  or  complaint  in  the  original  action.  All  the  pro- 
ceedings in  that  action  should,  therefore,  be  regarded  as  to  her 
coram  nonjudice,  and  the  judgment  as  to  her  absolutely  void. 

Upon  that  ground,  therefore,  I  concur  in  the  conclusion  that 
the  judgment  in  the  present  action  must  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  the  event ;  the  order  of 
reference  to  be  vacated,  unless  the  parties  stipulate  that  it  shall 
remain. 


BARBOUR  a.  JbVERSOET. 

Supreme  Court,  first  District;  At  Chambers,  May,  1861. 

GENERAL  ASSIGNMENT. — REFUSAL  TO  FILE  BOND  OR  INVENTORY. 
— REMOVAL  OF  ASSIGNEE. — POWER  OF  N.  Y.  COMMON  PLEAS. 

The  refusal  of  an  assignee  for  benefit  of  creditors  to  file  an  inventory  and  give  a 
bond,  as  required  by  Laws  of  1860,  ch.  348,  does  not  render  the  assignment  void.* 
Such  refusal,  however,  would  justify  the  removal  of  the  assignee. 

*  Compare  Fairchild  a.  Gwynne,  Ante,  23. 
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It  is  doubtful  if  the  Laws  of  1860,  ch.  348, — regulating  assignments  for  the  bene- 
fit of  creditors,— can  be  carried  out  fully  in  the  city  and  county  of  New  York 
without  further  legislation,  there  being  no  county  judge  in  that  county. 

Motion  for  an  injunction  and  receiver. 

This  action  was  brought  by  Thomas  and  Samuel  Barbour 
against  Gilbert  F.  Evers^n  and  another,  to  set  aside  a  general 
assignment,  executed  siirce  the  passage  of  the  act  of  1860,  on 
the  ground  that  no  inventory  had  been  made  as  required  by 
that  act,  and  that  the  assignee  had  not  given  security.  The 
plaintiff  now  moved  for  an  injunction  and  the  appointment  of 
a  receiver. 

Wm.  Henry  Forman,  for  the  motion. 
Gha/rles  Ga  Nun,  opposed. 

INGEAHAM,  J. — The  plaintiffs  ask  for  an  injunction  and 
receiver  of  an  estate,  assigned  by  a  voluntary  assignment  to 
pay  creditors,  upon  the  ground  that  the  assignee  has  neglected 
or  refused  to  file  the  inventory  and  give  the  bond  required  by 
the  act  of  1860.  (Laws  of  1860,  594,.  ch.  348.) 

Whatever  may  be  the  consequences  of  such  neglect  or  re- 
fusal, I  see  nothing  in  the  statute  which  makes  the  assignment 
void,  or  which  deprives  the  creditors  of  the  benefits  of  such 
assignment,  because  the  assignee  does  not  properly  discharge 
his  duties.  It  has  very  frequently  happened,  before  the  pas- 
sage of  the  act  of  1860,  that  assignees  have  mismanaged  the 
estate,  or  become  from  various  causes  unfit  to  be  trusted  with 
the  debtor's  property ;  but  in  no  instance  has  such  misconduct 
affected  the  validity  of  the  assignment,  but  has  been  remedied 
by  removing  the  assignee.  Such  a  remedy  might  be  applied 
in  this  case.  But  I  see  no  reason  for  declaring  the  assignment 
fraudulent. 

The  question  as  to  the  validity  of  the  assignment  under  such 
circumstances,  has  been  examined  by  Judge  Marvin  in  Evans 
a.  Chapin  (12  Abbotts'  Pr.,  161 ;  S.  C.,  20  How.  Pr.,  289),  who 
has  arrived  at  the  same  conclusion. 

It  is  by  no  means  clear  that  this  statute  can  be  carried  out 
fully  in  this  county. 

We  have  no  county  judge  to  perform  the  duties  required  by 
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that  act.  There  can  be  no  county  judge  in  this  county,  and 
although,  for  certain  purposes,  the  Court  of  Common  Pleas  has 
discharged  duties  of  a  certain  class  pertaining  to  County  Courts, 
it  may  well  be  doubted  whether  the  provisions-  of  this  statute 
can  be  enforced  in  this  county  without  further  legislation. 

At  any  rate,  I  do  not  think  the  court  is  warranted  in  saying 
that,  for  the  causes  above  stated,  the  assignment  is  void,  or  that 
the  motion  for  a  receiver  should  be  glinted. 

Motion  denied. 


"RANKEST  a.  SACCHI. 

Supreme  Court,  First  District ;  General  Term,  July,  1863. 

LIABILITY  OF  STOCKHOLDERS. — CONTRIBUTION. — PRIMARY  AND 
CONTINGENT  LIABILITY. — FORM  OF  JUDGMENT  AND  DOCKET. 

A  judgment  against  several  defendants  for  separate  sums,  but  providing  that  in 
case  of  the  insolvency  of  any  of  such  defendants  the  others  shall  be  liable  in 
fixed  proportion,  but  not  to  exceed  a  certain  sum  final,  is  properly  to  be  dock- 
eted as  a  judgment  for  the  amount  of  the  ultimate  contingent  liability. 

Form  of  judgment  against  stockholders  for  primary  and  contingent  liability,  and 
for  contribution. 

Appeal  from  an  order  directing  the  correction  of  the  docket 
of  judgment. 

This  action  was  brought  by  Robert  G.  Rankin  against  Gusta- 
vus  A.  Sacchi,  impleaded  with  Albert  C.  Ramsey,  and  many 
others.  The  plaintiff,  a  creditor  as  well  as  a  stockholder  of 
"  The  Mexican  Ocean  Mail  &  Inland  Company," — a  corpora- 
tion formed  under  the  act  of  1852,  entitled,  "An  Act  for  the 
Incorporation  of  Companies  formed  to  Navigate  the  Ocean  by 
Steamships,  or  Vessels  using  Caloric  Engines"  (Laws  of  1852, 
ch.  228), — brought  actions  on  his  claims  against  the  corpora- 
tion, and  obtained  judgments  against  it,  and  thereupon  issued 
executions  against  its  property,  which  were  returned  unsatis- 
fied. He  then,  under  the  provisions  of  the  above-mentioned 
act,  brought  the  present  action  against  the  defendants,  as  stock- 
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holders,  to  enforce  against  them  contributions  for  his  said 
claims,  in  proportion  to  the  amount  of  said  claims  accruing 
during  the  periods  when  they  were  stockholders,  and  in  pro- 
portion to  the  number  of  shares  of  stock  severally  held  by  them 
during  the  same  periods. 

The  action  was  referred  to  B.  D.  Silliman,  Esq.,  as  sole 
referee,  who  made  his  report  assessing  the  amounts  of  contri- 
bution of  the  several  defendants  to  the  debt,  and  also  assessing 
against  each  a  corresponding  fractional  portion  of  the  plaintiff's 
costs.  The  referee  also  decided  that  the  plaintiff  was  entitled 
to  judgment  against  the  respective  defendants  for  the  respective 
amounts  so  assessed  against  them ;  and  that  in  case  either  or 
any  of  said  contributions  to  said  debt  and  costs  was  or  were 
not  paid  by  the  defendants  so  to  contribute,  or  the  same  were 
not  or  could  not  be  collected  by  execution  against  said  several 
defendants,  against  whom  they  were  severally  assessed,  or 
either  of  them,  then  that  the  appellant  be  allowed  to  collect  by 
execution  or  otherwise,  according  to  the  practice  of  the  court, 
such  deficiency  or  deficiencies  against  the  other  defendants,  not 
exceeding  certain  amounts  prescribed  as  to  each,  and  as  to 
Gustavus  A.  Sacchi  not  exceeding  $4,675.28.  Judgment  was 
perfected,  accordingly,  on  the  referee's  report;  and  Mann  & 
Rodman,  the  plaintiff's  attorneys,  docketed  the  judgment 
against  the  several  defendants  for  the  several  amounts  consti- 
tuting their  several  ultimate  liabilities,  and  not  for  the  amounts 
of  their  primary  contributions  as  assessed  against  them.  Con- 
sequently, the  docket  against  Sacchi  was  $4,675.28,  instead  of 
the  primary  assessment  against  him  of  $91.32. 

A  motion  was  made  at  chambers,  before  Mr.  Justice  Suther- 
land, on  behalf  of  Sacchi,  to  cancel  the  docket  against  him,  on 
the  ground  that  it  should  have  been  for  the  amount  of  the 
pritnar}'  contribution  charged  upon  him  of  $91,32.  The  motion 
was  granted,  and  the  plaintiff  appealed  therefrom  to  the  general 
term. 

William  D.  Booth,  for  the  appellant. 
Richard  S.  Enimet^  for  the  respondent. 

BY  THE  COURT. — SUTHKRLAND,  P.  J. — The  question  in  this  case 
is  not,  whether  a  judgment  might  not  have  been  framed  and 
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entered  on  the  report  of  the  referee,  which  would  have  author- 
ized a  docket  in  the  first  instance  against  the  defendants  severally, 
for  the  amount  of  their  several  ultimate  liabilities  as  stockholders, 
as  found  and  reported  by  the  referee ;  but  the  question  is,  wheth- 
er the  judgment  which  was  framed  and  entered  on  the  report 
of  the  referee  did  authorize  such  docket  in  the  first  instance, 
and  without  any  further  application  to  the  court. 

In  making  the  order  at  special  term  appealed  from,  I  was 
mainly  influenced  by  the  consideration  that  the  words  of  the 
judgment  are,  "  It  is  adjudged  that  the  said  plaintiff,  Robert  G. 
Rankin,  recover  of  the  said  defendants  the  amounts  which  it 
was  found  and  reported  they  ought  severally  to  contribute  in 
the  first  instance  to  the  payment  of  the  plaintiff's  debt  and 
costs,"  and  that  it  was  not  anywhere  in  words  adjudged  that 
the  plaintiff  recover  of  the  defendants  the  several  amounts  of 
their  ultimate  liability,  as  reported  and  found  ;  and,  as  leave  is 
expressly  given  in  the  judgment  for  the  plaintiff  to  apply  at 
any  time  for  further  directions,  I  supposed  that  the  judgment 
should  have  been  docketed  in  the  first. instance  only  for  the 
amounts  which  the  defendants,  were  severally  directed  to  con- 
tribute in  the  first  instance,  and  that  it  ought  not  to  have  been 
docketed  for  the  full  amount  of  the  ultimate  liabilities,  without 
any  further  determination  and  order  of  the  court.  But  I  am 
inclined  to  think  this  was  an  erroneous  view  of  the  judgment. 
It  is  expressly  adjudged,  "That  in  case  either  or  any  of  said 
contributions  to  said  debt  and  costs  is  or  are  not  paid  by  the 
parties  defendants  so  to  contribute  as  aforesaid,  or  the  same  is 
not  or  cannot  be  collected  by  execution  of  said  parties,  or  either 
of  them,  that  the  plaintiff  be  and  is  allowed  to  collect  by 
execution  or  otherwise,  according  to  the  practice  of  the  court, 
said  deficiency  or  deficiencies  against  the  other  defendants,  &c." 
This  unqualified  adjudication  of  the  right  to  issue  execution  for 
the  deficiency  or  deficiencies  involves  or  carries  with  it,  I  am 
inclined  to  think,  the  right  to  docket  the  judgment  for  the  full 
amount  of  the  ultimate  liabilities  of  the  several  defendants  as 
reported  and  determined ;  particularly  as  in  the  judgment  "the 
equities  are  reserved  of  the  defendants,  from  whom  may  be 
collected  an  amount  exceeding  the  respective  amounts  which 
they  are,  as  above  specified,  adjudged  originally  to  contribute 
to  the  said  plaintiff's  said  claim." 
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I  think  the  order  appealed  from  should  be  reversed ;  but  I 
come  to  this  conclusion  with  some  hesitation,  and,  considering 
the  novelty  of  the  question  and  the  want  of  precedents,  I  think 
neither  party  should  have  costs  on  this  appeal. 

INGRAHAM,  J.,  concurred. 


LIVINGSTON  a.  MILLER. 

Supreme  Court,  First  District;  At  Chambers,  Dec.,  1859. 
Again,  General  Term,  February,  1863. 

MECHANICS'  LIEN. — EFFECT  OF  SALE. — ENTIRE  AND  DIVISIBLE 
CONTRACT. — SURPLUS  MONEYS. — MARSHALLING  OF  SECURITIES. 

Under  the  Laws  of  1856,  ch.  404.  §  1, — which  provides  that  where  judgment  shall 
be  rendered  in  favor  of  the  claimant  in  mechanics'  lien  cases,  such  judgment 
shall  direct  the  sale  of  the  interest  of  the  owner  at  the  time  of  the  filing  of  the 
lien, — a  judgment  and  sale  so  had  cut  off  all  subsequent  liens. 

Nor  is  the  operation  of  such  sale  affected  by  the  foreclosure  of  a  prior  mortgage 
intermediate  the  filing  of  the  notice  of  ifen  and  the  sale,  so  as  to  deprive  the 
lien-holder  of  any  surplus  moneys. 


Where  a  mechanic's  lien  for  materials  furnished  for  the  erection  of  several  houses, 
supplied  under  a  contract  for  a  sum  in  gross,  has  attached,  the  lien-holder  is 
entitled  to  be  paid  out  of  all  or  any  of  the  houses. 

Thus,  where  a  mechanic's  lien  for  materials  furnished  for  the  erection  of 
seven  houses  under  an  entire  contract  had  been  prosecuted  to  judgment  and 
sale, — Held,  that  such  lien-holder  was  entitled  to  the  payment  of  the  full 
amount  of  his  lien  from  the  surplus  moneys  arising  upon  the  foreclosure  and 
sale  of  four  of  the  houses  under  a  prior  mortgage,  and  not  merely  to  four- 
sevenths  of  his  claim. 

I.  December,  1859. — Motion  to  confirm  report  of  referee 
awarding  surplus  moneys. 

This  action  was  brought  by  Livingston  Livingston  against 
Elizabeth  Miller,  John  Mildrum,  William  McAuley,  Benjamin 
F.  Pinckney,  and  thirty-four  others,  for  the  foreclosure  of  a 
mortgage  upon  seven  houses  and  lots  on  the  corner  of  Thirty- 
sixth  Street  and  Fourth  Avenue,  New  York  city.  There  were 
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three  prior  mortgages  upon  several  portions  of  the  land.  Judg- 
ment was  rendered  that  the  fee  of  the  premises  be  sold,  that 
the  three  prior  mortgages  be  paid,  and  that  Livingston's  mort- 
gage be  paid  out  of  the  further  avails  of  the  sale.  A  provision 
was  inserted  in  the  judgment,  by  which  Pinckney,  who  had 
purchased  one  of  the  lots  from  Mildrnm,  was  allowed  to  release 
his  lot  from  the  lien  of  the  mortgages  in  question  by  applying 
the  balance  due  as  purchase-money  to  satisfy  the  claims  of  the 
mortgagees.  A  sale  was  made  under  this  judgment,  March  2, 
1858.  Before  the  commencement  of  this  action,  Edward  Rob- 
erts had  filed  a  mechanic's  lien  against  the  premises,  as  the 
property  of  Mildrum,  on  September  3,  1857,  for  $1,394.67; 
"Wm.  McAuley  filed  a  similar  lien  on  September  30,  1857,  for 
$5,810 ;  and  various  other  persons  had  filed  similar  liens  subse- 
quently. All  the  liens  were  against  the  seven  houses  and  lots, 
and  all  the  lien-claimants  were  made  defendants  in  this  action. 
Only  four  of  the  lots  were  sold  under  Livingston's  judgment ; 
they  produced  a  surplus  of  $6,705.13.  The  purchaser  of  one  of 
the  houses  was  compelled  to  complete  his  purchase  by  the 
decision  of  the  Court  of  Appeals.*  The  defendant  Elizabeth 
Miller,  who  held  a  first  mortgage  on  one  of  the  lots,  obtained  a 
judgment  of  foreclosure  on  sale  of  that  lot;  the  sale  was  made 
at  the  same  time  with  the  sale  of  Livingston's  action,  and  pro- 
duced a  surplus  nearly  sufficient  to  pay  the  lien  held  by  Rob- 
erts, to  which  purpose  it  was  applied  by  a  suitable  proceeding 
in  the  action  of  Miller  a.  Mildrum.  McAuley,  the  second  lien- 
holder,  commenced  a  foreclosure  of  his  lien  in  the  New  York 
Common  Pleas,  in  February,  1858.  His  lien  had  been  filed  for 
marble,  &c.,  furnished  for  the  seven  houses  under  a  written 
contract  with  Mildrum,  providing  in  general  terms  that  McAu- 
ley would  furnish  marble  for  the  seven  houses  for  the  gross 
sum  of  $7,000,  and  not  at  any  specified  price  for  each  house. 
Pinckney,  on  his  own  motion,  was  made  a  party  defendant  in 
the  foreclosure  of  McAuley  a.  Mildrum,  and  established  the 
fact  that  he  had  purchased  his  house  and  lot  before  McAuley's 
lien  was  filed.  McAuley  had  judgment  for  the  foreclosure  of 
his  lien,  the  sale  of  the  remaining  six  houses  and  lots,  and  for 
the  payment  of  his  claim,  amounting  to  $6,137.47.  On  appeal 

*  Livingston  a.  Mildrum,  19  N.  Y.,  440. 
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to  the  general  term,  this  judgment  was  modified  by  deducting 
from  his  recovery  to  six-sevenths  of  the  amount  due  upon  his 
contract,  on  the  ground  that  his  lien  had  not  attached  to  the 
Pinckney  house.  Under  this  judgment,  on  August  2,  1859, 
•the  six  houses  and  lots  were  sold  by  the  sheriff,  and  McAuley 
became  the  purchaser,  and  the  sheriff  conveyed  to  him,  by 
a  deed  dated  October  10,  1859,  the  interest  which  Mildrnm 
had  on  September  30,  1857,  in  these  six  houses  and  lots.  Mc- 
Auley, thereupon,  moved  in  this  action,  upon  notice,  for  the 
usual  order  of  reference,  to  ascertain  and  report  the  amount 
due  to  him,  or  to  any  other  person,  which  was  a  lien  on  the 
surplus  moneys  in  this  action,  and  to  ascertain  the  priorities  of 
the  several  liens  thereon. 

The  referee,  on  November  28,  1859,  reported  that  Edward 
Roberts  had  the  first  lien  upon  the  surplus  moneys,  for  $102.69, 
the  amount  remaining  due  to  him  upon  his  mechanic's  lien, 
filed  September  3,  1857,  after  applying  thereto  the  surplus 
moneys  arising  from  the  sale  of  house  and  lot  No.  2,  under  the 
foreclosure  of  Elizabeth  Miller. 

That  William  McAuley  had  the  second  lien  thereon,  under 
the  mechanic's  lien  filed  by  him  on  September  30, 1857,  and 
the  judgment  and  sale  thereon  for  $6,272.11. 

The  referee  also  reported  the  following  subsequent  liens 
proved  before  him:  Edward  Roberts,  September  30,  1857, 
2.15  P.  M.,  $505.72 ;  Job  &  Black,  October  1,  1857,  $937.33 ; 
Wm.  H.  Cochran,  October  1,  1857,  $531.46;  George  F. 
Quinn,  October  8,  1857,  $2,000,  and  various  others;  and  that 
the  surplus  moneys  should  be  paid  to  the  several  claimants,  in 
the  above  order. 

A  motion  was  then  made,  on  behalf  of  McAuley  and  Roberts, 
to  confirm  the  report,  and  for  a  distribution  of  the  money. 

Edgar  S.  Van  Winkle,  for  the  motion. 

William  W.  Niles,  David  Rowley,  and  Lawrence  J.  Goodale, 
opposed. 

DAVIES,  J. — In  this  case  a  motion  is  made  to  confirm  the 
report  of  a  referee  as  to  surplus  moneys. 

Wm.  McAuley,  the  claimant  of  the  surplus  moneys,  on  Sep- 
tember 30,  1857,  filed  his  lien,  under  the  Mechanics'  Lien  Law, 


374  ABBOTTS'  PRACTICE  REPORTS. 

Livingston  a.  Miller. 

claiming  the  sum  of  $5,791.88,  for  a  balance  due  him  for 
materials,  &c.,  furnished  to  one  Mildrum  for  erecting  and 
building  seven  houses  on  the  corner  of  Thirty-sixth  Street  and 
Fourth  Avenue.  Four  being  on  the  avenue,  and  three  on 
Thirty-sixth  Street.  Upon  the  map  filed  with  the  report  of  sale 
in  this  cause,  the  houses  and  lots  are  numbered  from  1  to  4  on 
the  avenue,  and  from  5  to  7  on  the  street,  and  all  were  subject 
to  mortgages  when  McAuley  filed  his  lien. 

No.  4,  upon  a  payment  provided  for  in  the  judgment,  was 
withdrawn  from  the  sale  in  this  cause. 

No.  2,  under  the  foreclosure  of  a  prior  mortgage  in  another 
action,  was  sold  by  another  officer  of  the  court. 

No.  1  was  in  like  manner  sold  under  another  mortgage  in 
another  action. 

In  this  action  there  were  sold  only  four  houses  and  lots,  Nos. 
3,  5,  6,  and  7 ;  and  it  is  as  to  the  surplus  arising  on  this  sale 
that  the  present  controversy  has  arisen. 

The  plaintiff  (McAuley),  on  proceedings  perfected  in  the 
Common  Pleas  to  close  up  his  lien  and  ascertain  the  precise 
amount  due  from  Mildrum  to  him,  obtained  a  judgment  in  that 
court  that  he  had  a  valid  and  subsisting  lien  on  the  six  houses 
and  lots  (the  house  and  lot  No.  4  having  been  sold  prior  to  filing 
his  lien)  for  the  sum  of  $5,549.22,  with  interest  thereon  from 
the  3d  day  of  August,  1853.  Under  this  judgment,  the  sheriff 
of  the  city  and  county  of  New  York,  on  August  2,  1859,  sold 
all  the  right,  title,  and  interest  which  Mildrum  had  in  the  six 
houses  on  the  day  the  lien  was  filed  (September  30, 1857) ;  and, 
by  deed  dated  October  10, 1859,  the  sheriff  conveyed  the  same 
to  McAuley,  the  purchaser  at  the  sale. 

All  the  other  claimants  acquired  their  liens  subsequent  to 
that  of  McAuley,  and  they  insist  that  he  cannot  have  out  of 
the  surplus  in  this  action  of  the  four  houses,  3,  5,  6,  and  7,  the 
amount  of  his  judgment,  which  was  for  work  and  materials 
that  went  into  the  six  houses,  Nos.  1,  2,  3,  5,  6,  and  7,  but  only 
four-sixths  of  it.  "Without  considering  the  various  suggestions 
made  in  support  of  the  equities  of  the  various  claimants,  it 
seems  to  me  perfectly  clear  that  McAuley,  by  his  purchase  at 
the  sheriff's  sale,  and  the  deed  to  him,  acquired  all  the  rights 
and  interests  which  Mildrum  had  in  the  premises  at  the  time  of 
the  filing  of  the  lien  under  which  that  sale  was  made. 
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The  proceeding  by  lien  is  quite  analogous  to  that  by  attach- 
ment. In  the  latter,  the  lien  on  the  property  attached  is 
created  at  the  time  of  the  service  of  the  attachment ;  and  the 
subsequent  judgment  relates  back,  and  takes  effect  from  the 
time  of  the  service  of  the  attachment.  (American  Exchange 
Bank  a.  Morris  Canal  &  Banking  Co.,  6  Hill,  362.)  And,  in 
the  cases  last  cited,  the  junior  judgments  \n  the  attachment 
suits  were  held  to  have  the  prior  lien,  by  virtue  of  the  attach- 
ment, over  a  prior  and  older  judgment  recovered  on  a  junior 
attachment. 

But  we  are  not  left  to  analogy  or  authority  to  ascertain  the 
date  of  the  lien  of  the  judgment  under  which  McAuley  claims 
a&  purchaser.  The  act  to  amend  the  Mechanics'  Lien  Law, 
passed  April  13,  1855  (Laws  of  1855,  760,  ch.  404),  by  its  first 
section  declares  that  whenever  judgment  shall  be  rendered  in 
favor  of  the  claimant  in  any  proceeding  commenced  under  the 
act  hereby  amended,  such  judgment  shall  direct  the  sale  of  the 
interest  of  the  owner  in  the  land  and  premises  upon  which  the 
lien  exists,  to  the  extent  of  the  right  of  such  owner  at  the  time 
of  the  filing  of  the  notice  of  lien. 

By  the  purchase  at  the  sale  under  the  judgment  recovered 
upon  such  lien,  McAuley  (the  purchaser)  acquired  all  the  rights 
of  the  owner  in  the  premises  at  the  time  of  the  filing  of  the 
notice  of  lien.  As  a  consequence,  all  subsequent  liens  are  cut 
off,  and  he  is  entitled  to  the  whole  of  the  surplus  moneys,  sub- 
ject to  the  payment  of  the  lien  and  judgment  thereon  of  Rob- 
erts, created  September  3,  1857. 

The  report  of  the  referee  is  confirmed,  and  the  exceptions 
filed,  overruled,  with  $10  costs. 


II.  February,  1863. — Appeal  from  the  above  decision. 

From  the  order  entered  in  conformity  with  this  opinion,  the 
defendants  Job  &  Black,  "Wm.  H.  Cochran,  and  George  F. 
Quinn,  appealed  to  the  general  term. 

Wm.  W.  Niles,  for  Black  and  Cochran,  and  David  Hawley, 
for  Quinn,  appellants. — I.  McAuley,  in  foreclosing  his  lien,  did 
not  make  the  subsequent  lien-holders  parties ;  their  liens  were 
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on  file,  they  are  not  precluded  by  his  foreclosure  and  sale,  they 
have  a  right  to  redeem.  McAuley  should  be  repaid  only  the 
amount  at  which  he  bought  at  his  sale.  (Althause  a.  "Warren, 
2  E.  D.  Smith,  657 ;  Gridley  a.  Rowland,  1  Ib ,  670 ;  Roberts 
a.  Fowler,  3  Ib.,  632 ;  S.  C.,  4  Abbotts'  Pr.,  263 ;  Bodine  a. 
Moore,  18  N.  Y.,  347.)  The  doctrine  of  Us pendens,  as  applied 
to  the  filing  of  a  mechanic's  lien  (Kaylor  a.  O'Connor,  1  E.  D. 
Smith,  678),  does  not  cut  off  appellants'  liens.  In  this  case,  the 
requisites  of  a  notice  of  Us  pendens  were  not  complied  with; 
new  parties  defendants  were  added,  but  no  new  notice  was  filed. 
The  analogy  is  defective  in  other  respects.  (Burroughs  a.  Rei- 
ger,  12  How.  Pr.,  171 ;  Tate  a.  Jordan,  3  Abbotts'  Pr.,  392 ; 
Warring  a.  "Warring,  7  Ib.,  472  ;  Benson  a.  Sayre,  Ib.,  note.) 

II.  The  sheriff's  deed  to  McAuley  does  not  cut  off  the  subse- 
quent lien-holders,  because  it  was  pendente  lite,  and  after  the 
subject-matter  of  the  controversy  had  passed  out  of  the  power 
of  that  court,  having  been  sold  by  proceedings  in  this,  to  which 
McAuley  was  a  party.  McAuley's  proceedings  subsequent  to 
the  commencement  of  this  suit,  to  which  he  was  a  party,  are 
void.  (Murray  a.  Finster,  2  Johns.  Ch.,  155.)  His  lien  was 
cut  off  by  the  sale  in  this  action,  and  with  his  lien  hie  right  to 
proceed  on  it.  As  all  the  liens  are  cut  off,  the  holders  are 
parties  to  this  suit,  and  under  the  protection  of  this  court. 
(Livingston  a.  Mildrum,  19  N.  Y.,  440.) 

HI.  The  court  will  prevent  such  gross  injustice  as  would  be 
done  here  from  this  inadequacy  of  price.  McAuley  gave  $10 
for  what  is  shown  by  the  surplus  here  to  have  been  worth 
nearly  $7,000.  (Groff  a.  Jones,  6  Wend.,  522;  Howell  a. 
Baker,  4  Johns.  Oh.,  118 ;  1  Story  Eq.  JUT.,  §§  246,  247.) 

IY.  The  mechanic's  lien  of  McAuley  being  upon  the  seven 
houses,  he  can  recover  in  this  suit  only  the  proportion  thereof 
chargeable  to  the  house  or  houses  from  the  sale  of  which  the 
surplus  in  this  action  arose.  1.  The  Mechanics'  Lien  Law 
expressly  provides  for  the  lien  upon  the  house  and  lot  for 
which  the  material  is  furnished  or  upon  which  the  work  is 
done.  The  remedy  is  statutory  and  extraordinary,  and  the 
provisions  for  their  enforcement  must  be  strictly  pursued. 
(Roberts  a.  Fowler,  3  E.  D.  Smith,  632 ;  S.  C.,  4  Abbotts'  Pr., 
263.)  2.  The  judgment  in  McAuley's  suit  against  the  six 
houses  is  no  bar  to  the  appellants  raising  the  question  here. 
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Even  if  bound  by  it,  the  appellants  are  only  bound  by  what  is 
actually  decided  in  that  suit.  A  lis  pendent  only  binds  subse- 
quent parties  by  what  is  raised  therein ;  questions  not  raised 
are  not  res  adjudicata.  (Hopkins  a.  McLaren,  4  Cow.,  675 ;  2 
Pars,  on  Cont.,  238.)  The  lien  is  not  merged  into  the  judg- 
ment. 

William  R.  Martin,  for  the  respondent. — I.  McAuley  has  a 
good  title  to  the  money  he  has  received.  It  is  founded  on  his 
general  lien  filed  to  secure  his  general  contract.'  This  was 
adjudged  to  be  a  valid  lien  on  the  six  houses,  and  the  judgment 
Delates  back  to  the  date  of  the  lien.  (Paine  a.  Bonney,  4  E.  D. 
Smith,  734 ;  S.  C.,  6  Abbotts'  Pr.,  99.)  By  the  sale  under  that 
judgment,  and  the  sheriff's  deed,  McAuley  acquired,  in  the 
words  of  the  statute,  the  interest  of  the  owner  in  the  six  houses, 
to  the  extent  of  the  right  of  such  owner  at  the  time  of  the  filing 
of  the  lien.  (Laws  of  1855,  760,  ch.  404,  §  1.)  By  the  fore- 
closure of  Livingston's  mortgage,  this  interest  of  Mildrnm  has 
been  converted  into  this  surplus  money,  and  the  surplus  money 
belongs  to  McAuley.  (Norton  a.  Stone,  8  Paige,  222 ;  Snyder 
a.  Stafford,  11  Ib.,  77;  Shepard  a.  O'Neil,  4  Barb.,  125.) 

II.  He  is  entitled  to  the  money  on  the  strength  of  his  lien 
and  judgment  alone.  •The  lien,  and  the  judgment  on  it,  relates 
back  to  the  day  of  filing,  as  in  an  attachment  case.     (American 
Exchange  Bank  a.  Morris  Canal  Co.,  6  Hill,  362.)     A  prior 
lien  is  paramount.     The  notice  of  lien  has  the  effect  of  a  notice 
of  lis  pendens  (Paine  a.  Bonney,  4  E.  D.  Smith,  734 ;  S.  C.,  6 
Abbotts'  Pr.,  99;  Kaylor  a.  O'Connor,  1  E.  D.  Smith,  678); 
and  the  lien   is  increased   by,   and  valid   for,  the  costs  and 
expenses  that  accrue  in  foreclosing  it.     (1  Paige,  578 ;  9  Ib., 
620;   Eagleson  a.  Clark,  2  E.  D.  Smith,  644;  Althause  a. 
Warren,  Ib.,  657.) 

III.  McAuley  was  right  in  selling  under  his  judgment.     1. 
At  the  time  of  the  sale  under  his  judgment  all  of  the  six  houses 
had  been  sold,  but  the  sale  of  No.  5  had  not  been  completed ; 
questions  had  been  raised  as  to  the  title,  which  were  taken  to 
the  Court  of  Appeals,  and  not  decided  till  afterwards.     2.  He 
had  a  right  under  his  judgment  to  sell,  as  it  would  make  his 
claim  and  position  stronger.     3.  He  did  not  sell  the  land,  but 
only  Mildrum's  "  interest"  in  it  on  a  certain  day. 
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IY.  McAuley's  lien  was  general,  and  not  several,  nor  is  it 
divisible  or  apportionable ;  the  nature  of  the  lien,  whether  it 
be  a  general  lien,  or  a  several  and  divisible  one,  depends  on  the 
contract.  The  fact  that  it  calls  for  work  for  seven  houses  does 
not  make  it  seven  contracts,  any  more  than  a  contract  for  one 
hundred  barrels  of  flour  can  be  construed  into  one  hundred 
contracts,  for  one  barrel  each.  (Secor  a.  Sturgis,  16  N".  I7"., 
548.)  The  contract,  lien,  and  judgment  are  now  successively 
merged  into  the  estate  and  interest  conveyed  by  the  deed,  and 
this  is  not  divisible. 

V.  McAuley  is  not  limited  to  taking  from  the  proceeds  of 
the  four  houses  (from  the  sale  of  which  this  surplus  arises)  the 
proportion  of  the  amount  due  him,  according  to  the  amount  of 
material  furnished  to  those  houses.  1.  The  doctrine  of  mar- 
shalling securities  is  similar ;  different  funds  may  be  appropri- 
ated so  as  to  benefit  subsequent  incumbrances,  but  only  after 
providing  payment  of  the  prior  lien.  2.  In  this  case,  the  lien 
and  judgment  were  general,  and  the  deed  is  general,  in  the 
largest  sense.  All  subsequent  incumbrancers  are  bound  by  a 
judgment  on  a  lien,  whether  they  are  parties  or  not.  (Kaylor  a. 
O'Connor,  \  E.  D.  Smith,  678.)  3.  The  general-term  decision 
in  McAuley  a.  Mildrum  is  not  against  this  view.  They  de- 
cided that,  since  the  Pinckney  house  ha4  been  sold  before  the 
lien  was  filed,  that  the  lien  did  not  attach  on  that  house,  and 
that  McAuley  could  not  make  the  six  houses,  on  which  his  lien 
did  exist,  pay  also  for  the  marble  which  went  into  the  Pinck 
ney  house,  on  which  he  had  not  created  any  lien. 

BY  THE  COUKT. — CLERKE,  J. — The  contract  for  supplying 
marble  was  one  contract.  Having  filed  his  lien  in  time  to 
secure  six  houses  only,  the  Common  Pleas  gave  judgment  for 
six-sevenths  of  his  claim.  But  the  lien  having  once  applied, 
the  claimant  is  entitled  to  be  paid  out  of  all  or  any  of  the  six 
houses. 

INGRAHAM,  J.,  concurred. 

SUTHERLAND,  P.  J. — If  I  understand  the  facts  of  this  case, 
which  are  certainly  imperfectly  and  loosely  stated  in  the  points 
of  counsel,  McAuley  filed  his  mechanic's  lien  prior  to  the 
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commencement  of  this  action,  and  was  made  a  party  to  it ;  and 
the  lots  which  were  sold  under  the  decree  in  this  action,  and 
from  which  the  surplus  in  question  arose,  were  thus  sold  prior 
to  the  sale  and  conveyance  by  the  sheriff  to  McAuley  under 
the  judgment.  This  being  so,  I  do  not  see  how  McAuley  can 
rest  his  claim  to  the  surplus  on  the  sale  and  conveyance  of  the 
sheriff.  That  sale  and  conveyance  were  a  mere  nullity.  The 
whole  legal  estate  in  the  lots,  we  must  assume,  had  passed  by 
the  decree  in  this  action,  and  the  sale  or  sales  under  it.  But 
in  equity,  notwithstanding  the  foreclosure  and  sale  would 
attach  to  the  surplus  or  some  portion  of  it  according  to  the 
order  of  its  date  (see  this  case,  sub  nom.  Livingston  a.  Mil- 
drum,  19  N.  Y.,  440),  I  think  McAuley's  right  to  any  portion 
of  the  surplus  must  rest  upon  his  original  mechanic's  lien. 

It  does  not  appear  to  be  questioned  that  McAuley  is  entitled 
to  some  portion  of  the  surplus ;  but  the  question  is  how  much. 
He  filed  his  lien  on  seven  adjoining  houses  for  materials  fur- 
nished under  one  contract  in  their  construction.  It  would 
appear,  from  the  statements  of  counsel  (for  the  case  is  not 
reported),  that  the  Common  Pleas  has  virtually  held  that  hi& 
legal  lien  under  the  statute  on  the  houses  was,  or  ought  to  be, 
considered  a  lien  for  one-seventh  of  his  claim  for  each  house 
severally.  In  the  distribution  of  the  surplus  moneys  in  ques- 
tion, the  court  ought  to  act  upon  just  and  equitable  principles, 
having  in  view  all  the  claimants ;  and  I  think  it  would  be  just 
and  equitable,  with  reference  to  all  the  claimants,  to  adopt  the 
principle  which  would  appear  to  have  been  declared  by  the 
Common  Pleas  in  reference  to  McAuley's  lien  upon  the  houses, 
and  to  hold  that  he  has  a  lien  upon  the  surplus  to  the  extent  of 
four-sevenths  of  his  claim.  The  balance  of  the  surplus  should 
be  distributed  among  the  subsequent  lien-holders  in  the  order 
of  priority,  as  to  the  subsequent  mechanics'  liens,  observing  the 
principle  of  divisibility  or  apportionment  of  the  liens  above 
indicated. 

I  think  the  order  appealed  from  should  be  reversed,  and  the 
report  of  the  referee  set  aside,  and  the  case  sent  back  to  a 
referee  to  adjust  the  claims  upon  the  surplus  in  accordance 
with  the  principles  above  indicated. 

Order  affirmed. 
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MILLSPAUGH  a.  PUTNAM. 

Supreme  Court,  First  District;  Special  Term,  January,  1863. 
ACKNOWLEDGMENT  OF  TKUST. — GIFT. — DELIVERY. 

Where  C.  F.  deposited  money  in  bank  to  her  own  credit,  "  in  trust  for  C.  F.  M.," 

— Held,  that  this  fact  raised  a  presumption  that  it  was  the  money  of  C.  F.  M. 
Even  as  a  gift,  the  transaction  is  sufficiently  definite  and  complete  to  be  absolute. 

Trial  by  the  court. 

Thifi  action  was  brought  by  Philip  Millspaugh,  as  executor 
of  Charlotte  Fuller,  against  Lewis  Putnam,  George  B.  Morse, 
and  fifteen  others,  to  obtain  the  direction  of  the  court  in  regard 
to  his  trust  and  the  distribution  of  the  estate.  Among  other 
questions  which  arose  in  the  case  was  the  following  : — The  tes- 
tatrix had  deposited  in  the  Greenwich  Savings  Bank  $395  to 
her  own  credit,  "  in  trust  for  Charlotte  Fuller  Morse."  Char- 
lotte Fuller  made  no  mention  of  this  sum  in  her  will.  Char- 
lotte Fuller  Morse  died  shortly  after  the  testatrix;  and  the 
question  now  arose  whether  this  money  should  go  to  the  resid- 
uary legatees,  or  to  the  representatives  of  Charlotte  Fuller 
Morse. 

Philip  Millspaugh,  plaintiff,  in  person  submitted  the  facts, 
and  asked  the  direction  of  the  court 

D.  Noble  Rowan,  for  the  defendant  Morse. — I.  The  presump- 
tion arising  from  the  fact  that  the  money  was  C.  F.  Morse's  is 
not  rebutted  by  the  plaintiff. 

II.  As  a  gift,  the  appropriation  was  complete ;  the  intention 
to  give,  the  act  of  giving,  and  the  delivery  are  complete.    The 
donor  parted  with  her  money,  and  never  sought  to  recall  it. 
(Witzel  a.  Chapin,  3  Bradf.,  386 ;  2  Black.  Com.,  441.) 

III.  Delivery  is  a  question  of  fact.     (Grangiac  a.  Arden,  10 
Johns.,  293.)    The  delivery  need  not  be  to  the  donee  in  person. 
A  delivery  to  a  third  party  for  the  use  of  the  donee  is  sufficient. 
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(Coutant  a.  Schuyler,  1  Paige,  316;  Hunter  a.  Hunter,  19 
Bar!).,  631 ;  WiUard?8  Eq.  Jur.,  555.)  A  formal  delivery  is 
not  essential,  if  there  be  any  act  evincing  the  intent.  (Penfield 
a.  Thayer,  2  E.  D.  Smith,  305,  311 ;  Brinckerhoff  a.  Lawrence, 
2  Sandf.  Ch.,  400;  Smith  a.  Maine,  25  Barb.,  33  ;  2  KenCs 
Com.,  439.) 

IV.  The  distinction  between  a  gift  inter  vivos  and  a  donalio 
causa  mortis  no  -longer  existing,  and  the  deceased  not  having 
revoked  the  gift  in  life,  the  gift  became  absolute  at  her  death. 
(3  N.  Y.,  114.) 

CLEBKE,  J. — Taking  the  bank-book,  which  is  the  only  evi- 
dence presented  to  the  court  in  relation  to  the  deposit  of  $395, 
the  only  person  who  can  have  had  a  beneficial  interest  in  it  is 
Charlotte  Fuller  Morse,  or  her  representatives.  Charlotte 
Fuller,  the  testatrix,  deposited  this  money  in  the  bank,  declar- 
ing it  to  be  for  the  use  of  Charlotte  Fuller  Morse,  and  to  be 
placed  there  in  trust  for  her ;  and  accordingly  directed  that  the 
book  should  be  prepared,  and  the  entries  made,  in  conformity 
with  these  facts.  For  they  are  facts,  and  not  mere  intentions 
or  promises.  The  testatrix  never  made  any  counter-declaration 
to  this,  and  did  not  allude  to  it  in  her  will.  It  was  a  thing 
accomplished,  which  required  no  further  direction  or  explana- 
tion. Both  the  testatrix  and  Charlotte  Fuller  Morse  are  dead, 
and  for  aught  that  appears  the  money  may  have  come  origi- 
nally from  some  other  source  than  from  the  pocket  of  the 
former;  all  that  we  can  say  is  that  she  declared  it  to  belong 
specifically  to  the  latter.  Nothing  has  been  presented  to  the 
court  to  authorize  it  to  counteract  this  assertion  or  admission  of 
the  testatrix  ;  and  even  if  the  money  originally  belonged  to  her, 
her  appropriation  of  it  is  sufficiently  definite  and  complete  to 
make  it  a  gift. 

Judgment  accordingly. 
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WHITING  a.  PUTNAM. 

New  York  Common  Pleas  ;  At  Chambers,  July,  1863. 
NEW  YORK  DISTRICT  COURTS. — IRREGULARITIES. — EXECUTION. 

Where  a  judgment  is  recovered  in  a  District  Court  of  New  York,  and  docketed  so 
as  to  become  a  judgment  of  the  Common  Fleas,  an  execution  against  the  person 
issued  upon  it,  will  not  be  set  aside  on  the  ground  that  the  action  was  com- 
menced by  summons  instead  of  by  warrant,  nor  on  the  ground  of  irregularities 
in  the  service  or  method  of  obtaining  the  judgment.  The  remedy  is  by  appeal. 

Motion  to  set  aside  execution  against  the  person. 

This  action  was  brought  by  "Winslow  L.  "Whiting  against 
Willard  G.  Putnam  and  George  S.  Gardner,  in  the  First  Dis- 
trict Court  of  New  Tork  city,  to  recover  $68.98,  the  price  of  a 
lot  of  butter, -lard,  and  flour  sold  to  the  defendants.  The  com- 
plaint set  out  also  facts  tending  to  show  that  the  defendants  had 
been  guilty  of  a  fraud  in  contracting  the  debt.  Gardner  alone 
was  served  with  summons.  The  other  facts  appear  in  the 
opinion. 

An  execution  against  Gardner's  person  was  issued,  under 
which  he  was  arrested.  He  now  moved  to  set  aside  this 
execution,  upon  affidavits  exculpating  him  from  the  charge  of 
fraud,  and  showing  that  the  summons  was  not  served  by  a 
marshal  nor  by  a  person  duly  deputized. 

Sickles  &  Gushing,  for  the  motion. 

Anthony  R.  Dyett,  opposed. — I.  The  District  Courts  have 
jurisdiction  of  actions  for  fraud  in  the  purchase  of  personal 
property.  (Code,  §  53 ;  Laws  of  1857,  707,  ch.  344.) 

H.  Actions  on  the  case  for  fraud  or  deceit  in  the  purchase  of 
personal  property  are  "  ex  delicto"  ( Yates'  forms,  398.) 

IH.  The  court  will  not  regard  mere  irregularities  in  the 
method  of  obtaining  judgment;  defendants'  remedy  is  by 
appeal. 
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IV.  The  execution  is  not  issued  from  the  District  Court ;  it 
is  from  this  court,  a  transcript  having  been  filed,  and  is  regular. 
(Ginochio  a.  Figari,  2  Abbottf  Pr.,  185.) 

BRADY,  J.— By  the  16th  section  of  the  act  of  1857,— to 
reduce  the  several  acts  relating  to  the  District  Courts  in  the 
city  of  New  York  into  one  act, — a  defendant  in  an  action 
commenced  in  one  of  those  courts  may  be  arrested  by  warrant 
where  he  has  been  guilty  of  a  fraud  in  contracting  the  debt  or 
incurring  the  obligation  for  which  the  action  is  brought ;  and, 
by  section  50  of  the  same  act,  when  a  judgment  is  rendered  in 
a  case  where  the  defendant  is  subject  to  arrest  and  imprison- 
ment thereon,  it  must  be  so  stated  in  the  judgment,  and  entered 
in  the  docket.  In  this  case,  the  defendant  Gardner  was  not 
arrested  by  warrant,  but  allegations  were  made  in  the  complaint 
that  the  debt  was  fraudulently  contracted  by  reason  of  certain 
representations  made  by  him,  and  that  the  plaintiff  was  ready 
to  prove  the  fraud  charged.  The  justice  having  found  in  favor 
of  the  plaintiff,  stated  in  the  judgment,  "  Defendant  liable  to 
arrest  and  imprisonment;"  and  upon  the  docket  is  entered 
these  words,  "Judgment  for  plaintiff,  $70.02;  $12,57  extra 
costs,  against  both  parties  ;  defendant  Gardner  liable  to  arrest." 

The  defendants  were  sued  as  partners,  but  the  process  was 
served  upon  the  defendant  Gardner  only.  Whether  the  alle- 
gations of  fraud  were  proved,  or  not,  does  not  appear.  We 
are  to  presume,  however,  that  they  were  proved,  inasmuch  as 
the  justice  has  found  them  to  be  true  by  his  finding  that  the 
defendant  Gardner  was  liable  to  arrest  If  it  were  otherwise, 
the  defendant  should  have  appealed,  and  reversed  that  judg- 
ment. We  cannot  reverse  the  judgment  in  effect  by  dischar- 
ging the  defendant  from  arrest  under  the  execution.  Whether 
the  allegations  of  fraud  were  necessary  in  the  complaint  is  not 
a  question  to  be  considered  on  this  motion, — the  justice  having 
found  that  the  defendant  was  liable  to  arrest  and  imprisonment. 

It  may  have  been  upon  the  complaint  or  upon  other  testi- 
mony ;  but  having  so  adjudged,  as  before  stated,  we  cannot  on 
a  motion  like  this  subvert  the  judgment.  The  defendant  not 
having  appealed,  has  acquiesced  in  the  judgment,  and  must 
take  the  consequences.  Such  is  my  view  of  this  question. 
The  same  answer  must  be  given  to  the  alleged  irregularity  in 


384:  ABBOTTS'  PRACTICE  REPORTS. 

latch  a.  Brotherson. 

the  service  of  the  summons.  "We  cannot  set  aside  such  a 
judgment  for  irregularity,  nor  can  we  do  so  upon  the  ground 
that  the  court  had  not  jurisdiction,  unless  such  an  objection 
was  taken  at  the  trial,  and  then  only  on  appeal. 

The  process  against  the  person  of  the  defendant  Gardner  was 
authorized,  therefore,  by  the  record,  and  cannot  be  set  aside. 
I  think,  however,  that  the  questions  presented  on  this  motion 
being  novel,  no  costs  should  be  awarded  against  the  defendant. 


LITCH  a.  BROTHERSON. 

Supreme  Cowrt,  Third  District;  General  Term,  Maty,  1862. 
REFERENCE. — LIMITED  TIME  TO  REPORT. 

The  act  of  1862, — requiring  referees'  reports  to  be  made  in  sixty  days, — applies 
to  the  case  of  references  ordered  previously. 

Before  making  his  report,  a  referee  has  power  to  allow  a  reargument,  even  after 
he  has  made  up  his  mind. 

A  referee  having,  after  submission  of  the  cause,  informed  one  party  that  he  had 
decided  it,  and  on  receipt  of  his  fees  would  deliver  his  report,  subsequently  or- 
dered a  reargument  on  the  application  of  the  other  party.  Held,  that  a  report 
subsequently  delivered,  but  dated  before  the  time  of  the  reargument,  could  not 
be  sustained  as  having  been  made  and  delivered  within  sixty  days  of  the  origi- 
nal submission.* 


*  In  COOLET  a.  HUNTINOTON  (Supreme  Ct.,  First  District;  Special  Term,  February, 
1860),  it  was  Held,  that  the  court  will  not  interfere  with  the  referee's  discretion 
as  to  adjournments. 

In  December,  1858,  the  issues  in  this  action  were  referred  to  Hon.  Wm.  Kent, 
referee. 

When  the  cause  came  before  him,  an  application  was  made  by  the  plaintiffs 
counsel  for  a  postponement,  on  account  of  the  plaintiffs  absence  in  Europe ; 
the  plaintiff  being,  it  was  alleged,  a  necessary  witness  on  his  own  behalf,  and  hav- 
ing certain  papers  essential  to  his  case  in  his  keeping.  The  referee  accordingly 
adjourned  the  cause  to  February  1,  1860.  At  that  date  the  plaintiff  s  counsel 
made  a  motion  for  a  further  postponement,  on  the  same  grounds  as  before,  plain- 
tiff not  having  yet  returned  from  Europe. 

This  motion  was  opposed,  on  the  ground  that  defendant  was  an  equally  neces- 
sary witness  in  his  own  behalf,  and  was  on  the  eve  of  departure  for  Europe,  hia 
passage  being  engaged  for  March  1,  and  on  the  ground  that  all  reasonable  time 
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Appeal  from  an  order  setting  aside  a  referee's  report,  and 
removing  the  referee. 

This  action  was  brought  by  William  B.  Litch  against  John 
Brotherson.  The  action  was  referred,  at  special  term,  in  De- 
cember, 1861,  to  a  referee,  to  hear  and  determine  the  issues. 
On  the  10th  of  March,  1862,  the  case  was  heard  before  the 
referee,  and  submitted  on  that  day  by  the  parties.  On  the  day 
of  submission  the  defendant  asked  permission,  which  was 
granted  by  the  referee,  to  furnish  the  referee,  within  one  week, 
with  legal  points ;  he  was  also,  by  the  agreement,  to  furnish 
the  plaintiff's  attorney  with  a  copy  of  his  points  so  to  be  sent 
to  the  referee.  The  defendant  sent  points  to  the  referee,  but 
sent  no  copy  to  the  plaintiffs  attorney.  On  the  29th  of  March, 
1862,  the  referee  wrote  a  letter  to  the  defendant,  stating  that 
he  had  decided  the  action,  and  that  upon  the  receipt  of  $60 
(his  fees),  he  would  send  him  the  report.  On  the  27th  of 
March,  two  days  prior  to  the  date  of  this  letter,  the  referee 
showed  the  plaintiff's  attorney  the  defendant's  points,  and 
requested  plaintiff's  attorney  to  answer  them.  The  plaintiff's 
attorney  promised  to  do  so,  and  subsequently  sent  points  in 
answer.  After  this,  the  plaintiff's  attorney  heard  of  the  letter 
which  the  referee  had  sent  to  the  defendant ;  he  went  to  the 
referee  to  ascertain ;  obtained  the  referee's  consent  to  hear  a 
reargument  of  the  case ;  got  an  order  of  the  referee  to  that 
effect,  appointing  the  21st  of  May  thereafter,  at  Ballston  Spa, 
for  the  rehearing.  On  that  day  the  parties  appeared,  and, 
upon  the  application  and  request  of  the  defendant,  the  reargu- 

had  been  granted  to  the  plaintiff  already.     The  referee  so  held,  and  denied  the 
motion  for  a  further  postponement. 

The  plaintiff's  counsel  then  moved  the  court,  at  special  term,  for  an  order  di- 
recting a  postponement  of  the  trial  before  the  referee,  and  procured  an  order  stay- 
ing defendant  from  bringing  the  cause  to  trial  before  the  referee  until  the  deter- 
mination of  the  motion. 

John  T.  Doyle,  for  the  motion. 
Benj.  Vaughan  Abbott,  opposed. 

SUTHERLAND,  J.,  held  that  when  a  cause  has  been  referred  to  a  referee  for  trial, 
the  court  will  not  interfere  to  control  his  discretion  in  refusing  an  adjournment. 
The  motion  to  postpone  was  therefore  denied,  but  without  prejudice  to  a  renewal 
before  the  referee. 
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ment  was  postponed  to  the  31st  day  of  May,  then  instant,  at 
Mechanicsville ;  at  which  time  the  parties  again  appeared,  and 
reargued,  and  the  referee  reheard  the  case,  and  it  was  on  that 
day  finally  submitted.  On  the  first  of  August,  1862,  the  referee 
informed  the  plaintiff's  attorney  that  he  had  not  then  decided 
the  case.  On  the  9th  day  of  August,  then  instant,  the  plaintifFs 
attorney  gave  notice  to  the  defendant  of  a  motion  to  be  made 
on  the  19th  day  of  August,  then  instant,  at  special  term,  before 
Justice  Bockes,  for  a  reference  of  the  case  to  another  referee  to 
be  appointed.  On  the  day  of  that  motion,  and  in  opposition 
thereto,  the  defendant  read  an  affidavit  showing  that  the  referee 
had  signed  a  report  in  the  case,  as  referee,  dated  the  29th  of 
March,  1862,  and  that  such  report  had  been  filed  with  the 
clerk  of  Saratoga  county. 

Whereupon  the  judge,  at  special  term,  granted  an  order 
staying  proceedings  upon  the  report  of  the  referee,  to  enable 
the  plaintiff  to  make  a  motion  to  set  aside  the  said  report. 
And  a  day  was  then  appointed  to  hear  that  motion,  and  the 
pending  motion  was  postponed,  to  be  further  heard  at  the  same 
time.  Upon  the  hearing  there  was  some  conflict  of  facts;  they 
were,  however,  judiciously  and  correctly  passed  upon  by  the 
judge.  The  result  was,  that  the  referee  had  delivered  no  report 
till  after  notice  of  the  motion  for  a  re-reference,  though  its  date 
is  prior  to  the  final  submission  on  the  31st  of  May,  1862,  and 
even  prior  to  the  order  made  by  the  referee  for  a  reargument  of 
the  case  ;  and  no  report  was  ever  made  or  delivered  by  the 
referee  subsequent  to  the  submission  on  the  said  31st  day  of 
May. 

On  the  motion  at  special  term  the  following  opinion  was 
rendered. 

BOCKES,  J. — On  the  19th  of  August,  1862,  the  plaintiff  moved 
before  me,  at  special  term,  for  an  order  referring  the  action  to 
Mr.  Wells,  as  referee,  to  hear  and  determine.  He  moved  on  an 
affidavit,  which  stated  that  the  cause  had  been  referred  to  Mr. 
Lewis;  that  it  was  tried,  and  finally  submitted  to  him  on  the 
31st  day  of  May,  1862,  'and  that  he  had  not  yet  decided  it.  It 
was  also  further  stated  in  the  moving  affidavit,  that  the  trial  of 
the  action  would  require  the  examination  of  a  long  account. 

The  motion  was  based  on  the  amendment  of  section  273  of 
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the  Code,  passed  April  23,  1862,  which  declares  that,  unless 
the  court  shall  otherwise  order,  the  referee  or  referees  shall 
make  and  deliver  his  or  their  report  within  sixty  days  from  the 
time  the  action  shall  be  finally  submitted ;  and,  on  default 
thereof,  the  referee  or  referees  shall  not  be  entitled  to  receive 
any  fees,  and  the  action  shall  proceed  as  though  no  reference 
had  been  ordered. 

In  answer  to  this  motion,  Mr.  Brotherson  read  affidavits 
showing  that  the  referee,  Mr.  Lewis,  had  decided  the  action, 
and  delivered  his  report,  which  was  filed  in  the  clerk's  office. 
In  his  affidavit,  Mr.  Brotherson  states  that  "  he  had  paid  him 
(the  referee)  his  fees,  and  took  up  the  report,  which  is  duly 
signed,  and  in  writing,  and  bears  date  the  29th  day  of  March, 
1862,  and  filed  the  same  with  the  county  clerk  of  the  county  of 
Saratoga,  in  his  office." 

This  was,  of  course,  an  answer  to  the  motion  to  refer,  as  the 
record  showed  the  case  already  determined. 

Thereupon  the  plaintiffs  attorney  made  an  affidavit,  stating 
that  he  had  j  ust  learned  of  the  delivery  of  the  report ;  that  the 
motion-papers  on  the  motion  to  refer  were  served  on  Mr. 
Brotherson  on  the  llth  of  August,  then  instant;  and  that, 
as  he  believed,  the  report  of  the  referee  had  been  obtained  and 
filed  since  such  motion-papers  were  served.  On  this  affidavit, 
as  well  as  on  the  papers  read  on  the  motion  to  refer,  plaintiff 
moved  before  me,  at  special  term,  on  the  16th  of  September, 
1S62,  for  an  order  setting  aside  the  report  for  irregularity,  and 
as  void.  In  the  mean  time,  I  had  held  the  motion  to  refer  in 
abeyance.  Thus  both  motions  are  now  before  me,  and  will  be 
considered  together  as  one  motion, — a  motion  to  set  aside  the 
report  of  the  referee,  and  to  appoint  another  in  his  place. 

The  motion  depends  on  the  question  when  the  case  was 
finally  submitted  to  the  referee  for  decisidn. 

The  plaintiff's  attorney  swears  that  it  "  was  finally  submitted 
to  said  referee  on  said  31st  day  of  May  last."  He  produces  an 
appointment  by  the  referee,  of  that  day  at  10  o'clock,  for  the 
reargument  of  the  case  before  him.  It  appears,  from  the  affida- 
vits of  both  sides,  that  the  parties  appeared  on  that  day  before 
the  referee,  and  reargued  the  cause. 

There  is  no  direct  denial,  or  denial  in  terms,  of  the  allegation 
that  the  case  was  then  finally  submitted.  Neither  the  referee 
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in  his  affidavit,  nor  Mr.  Brotherson  in  his,  denies  that  state- 
ment. The  referee  says  he  decided  the  case  in  favor  of  the 
defendant,  about  the  20th  of  March ;  that,  on  request  of  Mr. 
Bullard,  he  opened  it  for  reargument ;  that  the  case  was 
reargued,  but  the  reargument  did  not  alter  his  mind.  This 
statement  of  the  referee  supports  the  allegation  that  the  case 
was  finally  submitted  on  the  31st  of  May.  It  shows  that  he 
opened  the  case  for  reargument ;  that  the  reargument  was  had; 
that  he  reconsidered  the  subject,  but  did  not  change  his  mind. 
The  purpose  for  which  the  case  was  opened  was  answered. 
The  reargument  was  had ;  of  course  it  would  then  be  deemed 
closed, — finally  submitted. 

This  would  be  the  necessary,  the  inevitable  conclusion,  as  the 
question  stands  on  the  moving-papers  taken  in  connection  with 
the  affidavit  of  the  referee. 

Do  the  affidavits  of  Mr.  Brotherson  change  the  case?  As 
has  been  before  remarked,  he  does  not  deny  expressly,  or  in 
terms,  that  the  case  was  finally  submitted  at  the  time  of  the 
reargument  on  the  31st  of  May.  He  states  what  the  referee 
said ;  that  is,  he  says,  "  The  referee  told  E.  F.  Bullard,  on  the 
hearing  of  the  reargument  of  the  cause,  that  he  should  not  con- 
sider the  case  as  opened  for  a  reargument  unless  he  paid  $10. 
He  did  not  pay  the  $10,  as  deponent  is  informed  by  the  referee, 
and  as  he  believes  true.  But  said  referee  informed  deponent 
that  he  had  reconsidered  the  matter  after  hearing  the  rearom- 

O  O 

men.t,  and  that  his  mind  was  not  changed  by  the  argument." 
Again,  in  Mr.  Brotherson's  affidavit,  sworn  to  September  15th, 
he  says :  "  That  on  the  reargument  of  the  case  before  John 
Lewis,  the  plaintiff  was  informed,  and  also  E.  F.  Bullard,  his 
attorney,  by  the  referee,  that,  unless  he  was  paid  $10,  the  case 
would  not  be  opened  or  reconsidered  by  him.  The  case  or  re- 
consideration was  then  held  in  suspense,  and  neither  said 
Bullard  nor  said  plaintiff'  has  paid  said  $10  to  the  referee,  as 
deponent  is  informed,  and  believes  true.  The  referee  informed 
deponent,  however,  that  he  had  reconsidered  the  case,  but  had 
not  changed  his  decision." 

From,  this  it  would  seem  that  the  referee  made  the  payment 
of  $10  a  condition,  on  the  performance  of  which,  and  not  before, 
he  would  regard  the  case  as  opened.  If  this  was  the  condition 
of  the  case,  and  the  $10  were  never  paid  (and  it  seems  they 
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never  were),  then  the  case  stood  finally  submitted  long  prior 
to  May  31st ;  and  the  effect  on  this  motion  is  the  same, 
whether  the  submission  was  on  the  31st  of  May,  or  at  some 
time  prior  to  that  date.  But  there  is  no  direct  allegation  that 
the  payment  of  $10  was  made  a  condition  of  opening  the  case 
for  reargument.  The  appointment  of  the  31st,  which  was  in 
the  nature  of  an  order  for  reargument,  contained  no  condition. 
The  referee  says  that,  on  request,  he  opened  the  case  for  re- 
argument,  and  that  it  was  reargued,  but  his  mind  was  not 
changed.  The  case  was,  then,  opened  for  reargumeut, — that  is 
beyond  dispute. 

It  was  reargued,  and  thus  became  closed ;  not  by  the  pay- 
ment of  the  $10,  but  by  the  reargument. 

The  fact  stated  by  the  referee,  that  his  mind  was  not  changed 
by  the  reargument,  in  connection  with  the  statement  made  by 
Mr.  Brotherson,  that  the  referee  informed  him  that  he  had 
reconsidered  the  matter  after  tire  reargument,  shows  either  that 
there  was  no  condition  originally,  or  that  it  was  waive^. 

I  am  forced  to  the  conclusion  that  the  case  was  finally  sub- 
mitted to  the  referee  on  the  31st  of  May.  It  must  be  deemed 
to  have  been  submitted  at  some  time,  for  he  has  made  and 
delivered  his  report.  The  parties  have  never  met  before  him  in 
the  cause  since  the  reargument. 

When  did  the  defendant  submit  the  case  on  his  side,  if  not 
on  the  reargument  on  the  31st  of  May?  When  did  it  become 
a  case  submitted  before  the  referee,  at  which  time  it  was  proper 
for  him  to  enter  upon  its  reconsideration  ?  If  not  on  the  31st  of 
May,  the  defendant  was  called  upon  to  show  at  what  other 
time  it  was  submitted.  Was  not  the  referee  at  liberty,  on  any 
day  after  the  reargument,  to  examine  and  decide  the  case?  Of 
this,  I  think,  there  can  be  no  doubt.  If  so,  the  case  was  before 
him  on  final  submission.  lie  was  then  bound  (Code,  §  278), 
there  being  no  order  to  prevent  an  extension  of  the  time,  to 
"  make  and  deliver  his  report"  within  sixty  days  thereafter ;  or, 
in  default  thereof,  the  action  was  to  proceed  as  though  no  ref- 
erence had  been  ordered.  The  statute  is  very  plain  and  ex- 
plicit. 

It  is  suggested  that  in  this  case  the  report  was  made  and 
ready  for  delivery  at  all  times  after  its  date,  the  29th  of  March. 
But  the  language  of  the  act  is,  that  he  shall  make  and  deliver 
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his  report  within  sixty  days  from  the  time  the  action  shall  be 
finally  submitted. 

In  this  case,  the  report  was  not  delivered  until  after  the  llth 
day  of  September,  more  than  sixty  days  after  the  case  was 
finally  submitted  for  decision.  It  is  so  charged  in  the  moving 
affidavit,  and  the  charge  stands  undenied.  The  report  was 
therefore  unauthorized,  and  must  be  set  aside. 

I  have  examined  the  case  to  see  if  there  was  not  a  waiver  of 
this  statutory  provision  by  the  plaintiff,  but  I  am  unable  to  find 
any  ground  for  it. 

For  aught  that  appears,  the  report  of  the  referee  is  justly  and 
fairly  made,  after  great  labor  and  expense  in  the  cause,  and  I 
regret  the  necessity  which  compels  me  to  direct  it  to  be  set 
aside.  But  there  is,  as  it  seems  to  me,  no  alternative.  The 
case,  as  I  understand  it,  is  brought  directly  within  the  provision 
of  the  law. 

There  is  no  question  about  the  case  being  a  proper  one  for  a 
referencg.  The  order  setting  aside  the  report  will  also  designate 
a  person  as  referee,  to  hear  and  determine  the  action,  in  the 
place  of  the  former  referee. 

From  this  decision  the  defendant  appealed. 

BY  THE  COURT. — POTTER,  J. — The  order  appealed  from  was 
made  at  special  term  upon  both  motions ;  and  the  question  to 
be  decided  depends  upon  the  effect  of  the  provisions  of  the  act 
of  the  23d  of  April,  1862,  which  is  an  amendment  of  section  273 
of  the  Code,  ch.  460,  relating  to  references,  and  which  is  in  the 
following  words  :  "  Unless  the  court  shall  otherwise  order,  the 
referee  or  referees  shall  make  and  deliver  his  or  their  report 
within  sixty  days  from  the  time  the  action  shall  be  finally  sub- 
mitted ;  and,  on  default  thereof,  the  said  referee  or  referees 
shall  not  be  entitled  to  receive  any  fees,  and  the  action  shall 
proceed  as  though  no  reference  had  been  ordered."  This  act 
took  effect  on  the  13th  of  May,  1862,  twenty  days  after  its 
passage.  There  is  nothing  in  the  language  of  the  act  to  change 
the  usual  construction  to  be  given  to  a  statute, — that  its  pro- 
visions are  prospective  in  effect.  This  act  was  not  in  force 
when  the  case  was  submitted  to  the  referee  on  the  10th  of 
March,  1862.  If  the  referee  had  then  signed  the  report,  and 
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given  notice  to  the  parties,  or  to  the  defendant  in  whose  favor 
he  said  he  had  decided;  or  if  the  report  signed  was  in  fact 
signed  at  its  date,  and  notice  given  to  the  parties,  the  referee 
would  have  had  no  further  power  over  the  case.  (Ayrault  a. 
Sackett,  17  How.  Pr.,  508.)  But  the  papers  do  not  show  that 
the  referee  had  signed  a  report  prior  to  the  time  of  the  taking 
effect  of  the  amended  statute  of  1862  ;  on  the  contrary,  it  quite 
clearly  appears  that  he  did  not,  and  it  was  so  found  at  special 
term.  The  referee  granted  an  order  for  a  rehearing  on  the  21st 
of  May.  This  was  not  only  after  the  date  of  the  report,  but 
after  the  new  statute  had  taken  effect  as  the  law.  The  defend- 
ant then  appeared,  recognized  the  referee's  power,  and  himself 
asked  for  a  further  postponement.  He  appeared  at  the  ad- 
journed dayr  again  recognized  the  authority  of  the  referee, 
again  argued,  and  again  submitted  his  case.  If  we  could  even 
now  review  the  finding  of  the  special  term,  could  we  believe 
that  a  party,  who  then  had  a  report  in  his  favor  which  secured 
to  him  all  he  desired,  would  have  consented  to  a  reargument 
and  a  resubmission,  whereby  he  put  at  hazard  what  he  was 
then  secure  of?  Is  it  probable,  in  the  natural  course  of  things, 
that  the  referee,  who  is  a  counsellor-at-law,  would  have  granted 
an  order  for  a  reargument  of  a  case  over  which  he  had  lost  all 
power  by  signing  a  report  and  giving  notice  ?  If  the  letter  of 
the  referee  to  the  defendant  could  be  deemed  an  official  act,  it 
was,  not  that  he  had  signed  a  report,  but  that  he  had  decided. 
If  the  referee  meant  by  deciding,  a  mere  intangible,  inchoate 
conclusion  of  the  mind, — a  thing  existing  in  idea  only,  discon- 
nected from  judicial  action,  such  as  signing  a  written  report  of 
the  decision, — the  case  was  susceptible  of  being  continued,  re- 
heard, opened,.or  waived  by  the  referee  and  parties,  and  was 
not  conclusively  legally  decided.  There  remains  no  doubt, 
therefore,  of  the  power  of  the  referee  to  grant  a  reargument. 
Besides,  the  subsequent  action  of  the  referee  in  the  case,  by  the 
consent  of  the  parties,  and  the  consent  and  action  of  the  parties 
themselves  in  the  subsequent  adjournment  and  reargument, 
estops  them  all  from  denying,  as  was  found  by  the  special 
term,  that  the  final  submission  of  the  case  to  the  referee  was  on 
the  31st  of  May,  1862.  A  report  of  the  referee  dated  before 
that  day  was  therefore  properly  set  aside.  The  date  of  this  last 
submission  being  after  the  taking  effect  of  the  amendment  of 
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the  Code  of  1862,  the  only  question  left  in  the  case  is,  Does  this 
amendment  apply  to  a  case,  the  order  of  reference  in  which  was 
made  and  the  trial  begun  before  the  act  took  effect,  but  the 
final  submission  in  which  was  after  the  law  was  in  force? 

We  have  already  alluded  to  the  general  rule  of  constructing 
statutes  as  operating  only  prospectively,  unless  the  language  of 
the  enactment  otherwise  declares,  and  more  especially  if  a  re- 
troactive effect  would  take  away  or  impair  a  right  that  has 
once  become  fixed  or  vested.  (Dash  a.  Yan  Kleeck,  7  Johns., 
486;  Sayre  a.  Wisner,  8  Wend.,  661.)  But  it  is  an  unequally 
sound  rule  of  construing  statutes  which  only  affects  the  mode 
of  proceedings  in  suits,  that  is,  that  affects  the  practice  only, — 
the  new  practice  is  to  be  pursued  as  far  as  practicable,  without 
affecting  the  rights  of  parties.  (Ayrner  a.  Gault,  2  Paige,  284.) 
And  it  has  been  held  that  a  statute,  to  expedite  litigation  or  to 
prevent  a  delay  of  justice,  is  a  remedial  statute,  and  should  be 
made  to  apply  to  pending  proceedings.  (People  a.  Tibbetts,  4 
Cow.,  384.)  I  am  not  able  to  see  in  this  case  that  any  legal 
right  of  either  party  has  been  taken  away  by  this  amendment, 
or  by  the  construction  given  to  it  by  the  special  term.  A  delay 
of  justice  can  never  be  regarded  as  a  vested  right  in  any  one. 
The  act  in  question  relates  only  to  the  remedy.  It  hastens  the 
proceeding.  It  affects  no  right  of  the  defendant  to  set  up  any 
defence  that  existed  before.  I  think  the  court  had  the  power, 
before  the  statute  in  question,  to  have  done  the  same  thing  in 
an  order  that  this  statute  directs.  After  the  day  when  this  new 
statute  took  effect,  the  273d  section  of  the  Code  was  made  to 
read  as  we  have  above  quoted  it.  After  that  day,  it  did  not 
read  otherwise.  No  intent  is  apparent  in  its  language  that  two 
systems  of  practice  in  that  regard  should  exist. 

The  order  of  the  special  term  was  right,  and  must  be  affirmed, 
with  costs. 
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PHILBRICK  a.  BOYD. 
Supreme  Court,  First  District;  At  Chambers,  Aug.,  1863. 

CHANGING  PLACK  OF  TRIAL. — CONSENT  OF  PARTIES. — WAIVER 
OF  INFORMALITY. 

A  demand  to  change  the  place  of  trial  to  the  proper  county,  followed  by  a 
stipulation,  from  plaintiff,  changing  to  a  proper  county,  though  not  the  one 
suggested  by  the  defendant,  is  effectual  to  change  the  place  of  trial,  "by  con- 
sent of  parties,"  within  the  meaning  of  section  126  of  the  Code. 

Any  informality  in  such  stipulation  is  waived  by  the  defendant's  receiving  and 
retaining  it  without  objection. 

In  a  demand  to  change  the  place  of  trial  to  the  proper  county,  any  suggestion  as 
to  which  is  the  proper  county  is  surplusage. 

Motion  to  change  the  place  of  trial. 

This  action  was  brought  by  Joseph  Philbrick  against  Thomas 
C.  Boyd,  to  recover  the  proceeds  of  the  sale  of  320  bushels  of 
wheat,  which  the  plaintiff  averred  had  been  improperly  sold, 
and  the  proceeds  converted  to  defendant's  use.  The  latter 
answered  that  he  received  the  wheat  as  warehouseman,  with 
power  to  sell,  and  that  he  had  fully  accounted  for  the  proceeds. 
The  plaintiff  lived  in  Washington  county ;  the  defendant  in 
Monroe  county.  In  the  complaint,  New  York  was  named  as 
the  place  of  trial.  The  defendant  served  a  notice,  reciting  the 
residence  of  the  parties,  that  the  transactions  in  question  oc- 
curred there,  and  that  all  the  material  witnesses  lived  there ; 
the  notice  concluded  as  follows :  "  Wherefore  this  defendant, 
pursuant  to  section  126  of  the  Code  of  Procedure,  demands 
that  the  trial  of  this  action  be  had  in  the  proper  county,  which 
this  defendant  claims  and  insists  is  the  said  county  of  Monroe." 

In  answer  to  this  demand,  the  plaintiff  served  a  stipulation 
that  the  place  of  trial  be  changed  to  Washington  county.  The 
plaintiff  then  gave  notice  of  a  motion,  at  Ballston  Spa,  in  Sara- 
toga county,  to  change  the  place  of  trial  to  Kings  county,  on 
the  ground  of  the  convenience  of  witnesses.  Defendant  made 
,the  present  motion  in  New  York  to  change  the  place  of  trial  to 
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Monroe,  both  as  the  proper  county,  and  for  the  convenience  of 
witnesses. 

Wm.  Allen  Butler,  for  the  motion. — I.  The  plaintiff  having 
brought  his  action  in  a  county  where  neither  of  the  parties  re- 
sided, the  demand  to  change  the  place  of  trial  to  Monroe  was 
regular.  (Code,  §  126.) 

IT.  The  plaintiff's  stipulation  was  informal  and  inoperative, 
and,  not  having  been  acceded  to  by  the  defendant,  must  have 
been  disregarded.  The  proper  practice  is  to  amend  the  com- 
plaint. (Wakeman  a.  Sprague,  7  Cow.*  164 ;  Toll  a.  Cromwell, 
12  How.  Pr.,  79.) 

III.  The  plaintiff's  motion  noticed  to  be  heard  at  Ballston  is 
irrelevant ;  until  the  place  of  trial  is  changed  by  amendment, 
all  proceedings  must  be  in  the  county  designated  in  the  com- 
plaint. (Bangs  a.  Selden,  13  How.  Pr.,  163 ;  S.  C.,  Ib.,  374 ; 
Beardsley  a.  Dickerson,  4  Ib.,  81.)  That  proceeding  is  a 
nullity. 

IY.  The  motion  should  be  granted.  1.  Monroe  is  the  proper 
county.  2.  The  convenience  of  witnesses  requires  the  change. 
3.  The  fact  that  the  principal  transactions  between  the  parties 
occurred  in  Monroe  is  also  controlling.  (Jordan  a.  Garrison,  6 
How.  Pr.,  6 ;  Hinchman  a.  Butler,  7  II.,  462,  466 ;  Goodrich 
a.  Yanderbilt,  Ib.,  467.) 

Cornelius  Van  Santvoord,  opposed. — I.  As  all  that  the  de- 
fendant was  authorized  to  do  was  to  demand  that  the  trial  be 
had  in  the  proper  county  (Code,  §  126  ;  Beardsley  a.  Dickerson, 
4  How.  Pr.,  81 ;  Lynch  a.  Mosher,  lb.,  88),  his  assertion  that 
Monroe  was  the  proper  county  was  a  nullity. 

II.  Both  Monroe  and  Washington   were  proper  counties, 
while  New  York  was  not  so.     (Lynch  a.  Mosher,  4  flow.  Pr., 
88  ;  Beardsley  a.  Dickerson,  Ib.,  81.)     Under  section  126  of  the 
Code,  the  place. of  trial  may  be. changed  as  well  by  consent  as 
by  order  of  court;   therefore  the  giving  and  acceptance  of  a 
stipulation  to  that  effect  operated  to  change  the  place  of  trial. 

III.  By  the  Judiciary  Act  of  1847,  §  46,  the  only  remedy  in 
case  an  improper  venue  was  designated  was  by  motion,  which 
must  be  made  before  the  time  for  answering  expired.     The 
material  change  which  was  made  by  the  Code  (§  126),  was  to 
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allow  the  plaintiff  an  opportunity  of  voluntarily  correcting  his 
error,  "  by  amendment,  stipulation,  or  otherwise."  (HUBBARD, 
J.,  in  Vermont  Central  R.  R.  Co.  a.  Northern  R.  R.  Co.,  6 
How.  Pr.,  107.)  What  follows  in  the  case  cited  in  relation,  to 
the  necessity  of  an  order  of  the  court,  is  applicable  only  where 
the  plaintiff  refuses  to  change  the  place  of  trial.  The  argument 
of  the  learned  judge  in  relation  to  a  transfer  of  papers  on  file 
is  equally  fatal  to  any  change  by  amendment. 

IV.  The  stipulation  given  by  the  plaintiff,  and  received  and 
kept  by  the  defendant  without  dissent,  operated  to  change  the 
place  of  trial  to  Washington  county;  the  present  motion  is, 
therefore,  irregularly  noticed  in  New  York  county.  (Code, 
§  401,  subd.  4.) 

PECKHAM,  J. — It  is  insisted  by  defendant's  counsel  that  the 
stipulation  served  by  plaintiff  did  not  operate  to  change  the 
place  of  trial,  as  it  did  not  comply  with  the  defendant's  demand 
to  change  to  Monroe.  It  was  properly  made  to  change  to  the 
proper  county,  and  then  it  suggested  that  the  proper  county 
was  Monroe.  The  latter  portion  is  a  mere  suggestion,  or  matter 
of  advice,  no  part  of  the  demand.  In  the  same  demand  it  was 
also  suggested  that  the  transaction  arose  in  Monroe,  and  that 
all  the  witnesses  resided  there.  All  this  was  quite  immaterial, 
as  it  would  have  been  to  suggest  that  the  plaintiff  had  no  cause 
of  action.  The  defendant  can  scarcely  contend  otherwise, — as, 
if  the  construction  he  now  seeks  to  make  was  the  true  one,  his 
demand  was  wholly  irregular.  The  demand  then  was  right  to 
change  to  the  proper  county.  The  demand  was  complied  with 
by  the  plaintiff  by  changing  to  Washington  by  stipulation, 
where,  it  is  stated  by  both  sides  in  the  affidavits  on  this  motion, 
the  plaintiff  resided.  There  was  the  proper  county,  and  it  was 
changed  there  "  by  consent  of  parties,"  under  these  circum- 
stances. (Code,  §  126.) 

If  there  was  any  informality  in  plaintiff's  stipulation,  that 
was  waived  by  defendant's  retaining  it  without  objection. 

A  demand  to  change  to  the  proper  county,  and  a  stipulation 
from  plaintiff  to  change,  and  changing  to  the  proper  county  ac- 
cordingly, is  a  change  "  by  consent  of  parties." 

This  motion  is  therefore  irregular,  and  cannot  be  made  here. 

Motion  denied. 
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Supreme  Court,  first  District ;  Special  Term,  December,  1863. 
REFERENCE. — LIMIT  OF  TIME  TO  REPORT. 

A  referee's  report,  made  more  than  sixty  days  after  the  cause  was  finally  submit- 
ted, is  not  void. 

The  provision  of  section  273  of  the  Code  of  Procedure,  as  amended  in  1862, — that, 
in  the  absence  of  order  or  stipulation  otherwise,'  the  referee  or  referees  appoint- 
ed in  an  action  shall  make  and  deliver  a  report  within  sixty  days  from  the  time 
the  action  shall  be  finally  submitted  ;  and,  in  default  thereof,  said  referee  or 
referees  shall  not  be  entitled  to  receive  any  fees,  and  the  action  shall  proceed 
as  if  no  reference  had  been  ordered, — is  directory.  By  a  delay  of  more  than 
sixty  days  the  referee  does  not  lose  his  power  to  make  a  valid  report,  if  neither 
party  takes  any  step  manifesting  an  intention  to  proceed  as  if  no  reference  has 
been  ordered. 

Where  the  referee  testified  that  both  parties  had  consented  that  he  might  take 
his  time  to  report, — Held,  that  he  was  entitled  to  his  fees,  notwithstanding 
delay. 

Motion  to  set  aside  a  report. 
The  facts  appear  in  the  opinion. 

F.  Hart,  for  the  motion. 
Mr.  Cummins,  opposed. 

LEONARD,  J. — The  referee  failed  to  deliver  his  report  within 
sixty  days  from  the  time  the  action  was  finally  submitted  to 
him ;  but  no  step  was  taken  by  either  party  to  proceed  in  the 
action  as  though  no  reference  had  been  ordered,  until  after  the 
report  was  made  and  delivered.  The  defendant,  against  whom 
the  referee  has  reported,  now  insists  that  the  report  is  void,  and 
that  the  referee  had  lost  all  right  to  make  any  report  in  the 
action  by  his  neglect  to  report  within  the  time  prescribed  by 
eection  273  of  the  Code. 

The  clause  in  question  was  added  to  this  section  in  1862.  It 
is  remedial  in  its  character,  and  must  be  construed  liberally  for 
the  benefit  of  the  public.  It  is  also  directory.  It  contains  no 
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words  negativing  the  validity  of,  a  report  made  after  the  expi- 
ration of  sixty  days.  The  referee  forfeits  his  fees  by  his  neg- 
lect, but  this  is  a  penalty  imposed  only  on  him. 

It  is  the  right  of  either  party  to  proceed  as  though  no  refer- 
ence had  been  ordered.  But  in  this  case  neither  party  availed 
himself  of  the  right.  Both  waited  till  the  report  had  been 
delivered,  without  attempting  to  proceed  in  the  action. 

There  is  no  limitation  imposed  upon  the  power  of  the  referee 
to  make  a  valid  report,  although  more  than  sixty  days  have 
elapsed,  unless  one  of  the  parties  has  taken  some  step  manifest- 
ing an  intention  to  proceed  as  though  no  reference  had  been 
ordered.  (People  a.  Allen,  6  Wend.,  487;  Gale  «.  Mead,  2 
Den.,  160,  and  other  cases  there  cited ;  Thomas  a.  Clapp,  20 
.Barb.,  165.) 

It  is  not  a  condition  precedent  to  its  validity  that  the  report 
be  made  within  sixty  days.  (People  a.  Holley,  20  Wend.,  481.) 

The  motion  to  set  aside  the  report  and  the  judgment  is 
denied,  but,  as  the  question  is  novel,  without  costs. 

The  referee  swears  that  the  counsel  for  both  parties  consented 
that  he  might  take  his  time  to  make  his  report.  This  answers, 
I  think,  the  objection  to  the  adjustment  and  allowance  of  the 
referee's  fees. 


MATTER  OF  BRISTOL.  <g£$  ^ 

Supreme  Court,  First  District;  General  Term,  Septemfyr,  1863. 
PARTY. — APPEAL. 

Although  a  stranger  to  the  action  may  have  been  allowed  to  apply  to  the  court 
for  relief  against  proceedings  in  such  action,  yet  he  has  no  right  of  appeal  from 
an  order  denying  his  application.* 

*  Compare  McKenzie  a.  Rhodes,  13  Ante,  337  ;  Matter  of  Cavan»gh,  14  Ib.,  258. 

In  SHERMAN'S  APPEAL,  in  the  Matter  of  the  Parish  Will  Case  (Supreme  Court, 
First  District;  General  Term,  1858),  it  was  Hdd  by  the  court  (DATIES,  P.  J.),  that 
the  parties  to  a  proceeding  for  the  probate  of  a  will  and  codicils  before  the  surro- 
gate, who,  if  the  will  is  established,  will  take  nothing  by  the  codicils,  and  whose 
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Appeal  from  an  order  denying  the  prayer  of  a  petition  to 
have  injunction  modified. 

In  an  action  brought  by  Gorham  D.  Abbot  against  the 
American  Hard  Rubber  Co.  and  others,  the  plaintiff  obtained 
an  injunction,  which,  among  other  things,  restrained  the  de- 
fendants Poppenhusen  &  Konig  from  paying  notes  to  the 
amount  of  $27,000,  which  they  had  given  to  the  company  in 
payment  of  a  transfer  of  property,  effected,  as  it  was  claimed, 
in  fraud  of  the  rights  of  the' plaintiff.  The  parties  subsequently 
agreed  upon  an  order  settling  the  principles  upon  which  final 
judgment  should  be  rendered,  but  the  actual  judgment  had  not 
been  given.  William  B.  Bristol,  a  trustee  in  insolvency  of  the 
Rubber  Co.,  appointed  by  the  Probate  Court  of  Bethany, 
Connecticut,  under  the  laws  of  that  State,  without  becoming  a 
party  to  the  action,  applied  for  a  modification  of  the  injunction 
so  as  to  allow  these  notes  to  be  paid  to  him.  His  petition  was 
denied  (Ante,  184),  and  the  petitioner  appealed. 

Thomas  G.  Shearman,  for  the  respondent,  claimed  that  the 
appeal  should  be  dismissed.  No  one  but  a  party  to  the  action 
can  appeal,  even  from  an  order  denying  his  motion.  (Martin 
a.  Kanouse,  2  Abbotts'  Pr.,  390.) 

William  JE.  Curtis,  for  the  appellant. — In  an  equity  suit  like 

interests  are  therefore  unaffected,  whether  the  decision  of  the  surrogate  in  refer- 
ence to  the  codicil  is  affirmed  or  rejected,  may,  nevertheless,  appeal  from  the  de- 
cision of  the  surrogate  admitting  the  codicils  to  probate.  "They  are,"  said  the 
court,  "  parties  to  the  proceedings  before  the  surrogate.  They  have  been  cited  to 
appear  before  him,  and  have  been  there  ;  and  if  the  decision  as  to  the  will  should 
not  be  sustained,  they  would  have  a  direct  interest  in  the  property  passing  under 
this  codicil. 

"  The  provisions  of  the  Revised  Statutes,  on  the  subject  of  appeal  from  the  sur- 
rogate, are,  that  after  any  will  of  real  or  personal  estate,  or  both,  shall  have 
been  proved  before  a  surrogate,  any  devisee  or  legatee  named  therein,  or  any  heir 
or  next  of  kin  to  the  testator,  may,  within  three  months  thereafter,  appeal  to  the 
Supreme  Court  from  the  decision  of  the  surrogate,  either  admitting  such  will  to 
record,  or  probate,  or  refusing  the  same.  (2  Rev.  Slot.,  66,  §  69.) 

"  By  section  92,  p.  68,  same  volume,  it  is  declared  that  the  term  '  will,'  as  used 
in  that  chapter,  shall  include  all  codicils  as  well  as  wills. 

"We  think,  therefore,  under  these  provisions,  these  appellants  had  the  right 
to  appeal  to  this  court  from  that  point  of  the  judgment  of  the  surrogate  admitting 
to  probate  the  codicil  of  August  29,  1849." 
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this,  the  court  is  ever  open  to  be  approached  by  any  petitioner 
whose  rights  or  duties  are  affected  by  the  litigation.  The 
comity  of  States,  and  the  long-settled  practice  of  the  court, 
entitle  him  to  relief  from  the  injunction.  (Sill  a.  Worswick,  1 
IT.  Blackst.,  665  ;  Bird  a.  Caritat,  2  Johns.,  259  ;  Story's  C&nfl 
Laws,  414-421  ;  Bank  of  Augusta  a.  Earle,  13  Pet.,  590.) 


COURT  (SUTHERLAND,  P.  J.,  INGRAHAM  and  LEONARD,  J  J.) 
sustained  the  preliminary  objection,  and  directed  that  the 
appeal  be  dismissed,  with  $10  costs. 


PETTENGILL  a.  MATHER. 
Supreme  Court,  First  District;  General  Term,  Nov.,  1863. 

IMPRISONED  JUDGMENT-DEBTOR. — SATISFACTION-PIECE. — TENDER 
OF  EXPENSES. 

The  imprisonment  of  a  judgment-debtor  under  an  execution  against  the  person, 
and  his  release  by  consent  of  the  plaintiff,  do  not  operate  as  a  satisfaction  of 
the  judgment. 

A  judgment-debtor  demanding  a  satisfaction-piece,  is  bound  to  offer  the  instru- 
ment to  be  executed  to  the  creditor,  and  to  offer  to  pay  the  expenses  of  its 
execution.* 


*  In  McBRAiB  at  HANSON  (Supreme  Court,  First  District;  At  Chambers,  Feb.,  1863), 
it  was  Held,  that  to  put  parties  in  contempt  for  disobedience  of  a  judgment  re- 
quiring them  to  execute  an  instrument  of  a  certain  form,  a  certified  copy  of  the 
judgment  and  a  copy  of  the  instrument  proposed,  should  be  served  a  reasonable 
time  for  them  to  examine  before  the  peremptory  demand  for  the  execution  of  the 
instrument  is  made. 

This  case  came  up  on  a  motion  for  attachment  against  two  defendants  for  dis- 
obedience of  a  judgment  of  the  court 

This  action  was  by  John  McBrair  against  Margaret  H.  Hanson,  James  McBrair, 
Jr.,  Eliza  Marshall,  and  six  others.  The  judgment  in  the  case  constituted  and 
appointed  the  plaintiff  trustee  under  the  will  of  James  McBrair,  deceased,  and 
provided  for  the  leasing  of  certain  unimproved  property  belonging  to  the  trust- 
estate,  and  ordered  "that  the  parties  having  estates  in  remainder  do  join  in  such 
leases  of  unimproved  lands  ;"  the  two  defendants  against  whom  this  motion  was 
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Appeal  from  an  order  denying  a  motion  to  compel  a  judg- 
ment-creditor to  execute  a  satisfaction-piece. 

In  March,  1861,  Samuel  M.  Pettengill  recovered  judgment 
against  Robert  F.  Mather,  for  $1,536.08.  Subsequently  the 
plaintiff  obtained  an  order  for  leave  to  issue  an  execution- 
against  the  person  of  the  defendant,  which  was  affirmed  by  the 
general  term.  (12  Ante,  436.)  Execution  was  accordingly 
issued,  and  the  defendant  gave  bail  for  the  jail  limits.  In 
March,  1862,  the  plaintiff  consented,  in  writing,  that  the 
sheriff  should  release  the  defendant  from  imprisonment.  In 
June,  1863,  the  defendant's  attorney  demanded  of  the  plaintiff 
a  satisfaction  of  the  judgment;  but  made  no  offer  to  pay  the 
expense  of  such  satisfaction.  The  plaintiff  declined  to  give  a 
satisfaction  of  the  judgment.  The  judgment  had  never  been 
paid,  unless  the  imprisonment  and  release  constituted  payment. 

made,  were  among  those  having  estates  in  remainder  in  the  lands.  The  affidavits 
upon  which  the  motion  was  made,  stated  that  a  lease  drawn  in  pursuance  of  the 
judgment  had  been  shown  to  James  McBrair,  Jr.,  and  Eliza  Marshall,  that  they 
were  informed  that  such  lease  was  in  the  form  required  by  the  judgment ;  that 
they  had  each  refused  to  execute  it. 

The  defendants,  in  their  affidavits,  each  denied  having  any  knowledge  of  the 
judgment  or  lease  until  the  same  were  served  on  them  with  the  notice  of  motion. 

Jonathan  Nathan,  for  the  motion. 

Oliver  Ztyer,  K>p posed. — I.  In  order  to  sustain  the  motion,  it  is  necessary  for  the 
mover  to  show  affirmatively  that  the  parties  sought  to  be  attached,  had  personal 
knowledge  of  the  "  lawful  order  and  decree,"  at  the  time  they  were  required  to 
perform.  In  the  very  nature  and  essence  of  things,  contempt  implies  knowledge  of 
the  thing  contemned.  Therefore,  there  can  be  no  contempt  until  the  party  knows 
that  he  is  ordered  and  what  he  is  commanded  to  do,  and  when  and  under  what  circum- 
stances he  -is  to  do  it. 

II.  The  controlling  papers  on  the  motion  are  the  very  ones  on  which  the  de- 
mand was  made  ;  nothing  else  is  admissible  in  the  argument,  except  affidavits  of 
demand  and  service.  The  moving  papers  do  not  show  that  the  defendants  had 
been  served  at  or  before  the  time  of  the  demand  with  any  of  the  papers  necessary 
to  lay  a  foundation  for  this  motion,  and  our  affidavits  are  explicit  in  negation  of 
all  knowledge. 

BARNARD,  J.— To  put  the  parties  in  contempt,  a  certified  copy  of  the  judgment 
and  a  copy  of  the  lease  which  they  are  required  to  execute,  should  be  served  upon 
them  a  reasonable  time  for  them  to  examine  the  same  before  a  peremptory  de- 
mand for  the  execution  of  the  lease. 

The  papers  do  not  show  such  service. 

Motion  denied  without  prejudice  to  a  renewal  after  such  service  shall  have  been 
made. 
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Defendant's  motion,  that  plaintiff  be  required  to  satisfy  the 
judgment  was  denied  by  Mr.  Justice  Barnard,  and  the  present 
appeal  was  taken. 

Cornelius  Fiske,  for  the  appellant,  cited  7  Cow.,  276 ;  8  Id., 
173 ;  3  Wend.,  186 ;  5  Johns.,  364 ;  20  How.  Pr.,  336 ;  3  Paige, 
365 ;  9  Cow.,  138 ;  20  Johns.,  294. 

Amos  G.  Hull,  for  the  respondent. — I.  The  moving  papers 
are  defective  in  not  showing  that  defendant  offered  to  pay  the 
expense  of  the  satisfaction.  The  payment  of  the  fees  by  the 
defendant,  is  a  condition  precedent  to  the  acknowledgment  of 
the  satisfaction.  (2  Rev.  Stat.,  362 ;  Briggs  a.  Thompson,  20 
Johns.,  294!) 

II.  The  case  is  within  the  provisions  of  the  Laws  of  1857 
(ch.  427). 

III.  It  is  respectfully  submitted,  whether  it  is  an  absolute 
satisfaction  of  the  judgment  any  longer  than  while  the  arrest 
continues.    (Snnderland  a.  Loden.  5  Wend.,  58,  90 ;  Wakeman 
a.  Lyon,  9  Id.,  241 ;  3  Cow.,  331 ;  3  Paige,  365.) 

BY  THE  COURT.* — LEONARD,  J. — The  order  appealed  from 
should  be  affirmed.  The  defendant  is  entitled  to  the  benefit  of 
the  discharge  only  as  a  defence  to  future  legal  proceedings 
against  him.  He  was  also  bound,  if  entitled  to  a  satisfaction, 
to  prepare  it  and  attend  the  plaintiff  with  it,  and  offer  to  pay 
the  expense  of  its  execution.  The  authorities  cited,  do  not 
bear  out  the  defendant's  proposition.  In  most  of  the  cases 
cited,  the  judgments  sought  to  be  satisfied  of  record,  have  been 
paid. 

Order  affirmed  with  costs. 

— * 

*  Present,  SUTHERLAND,  P.  J.,  LEONARD  and  BARNARD,  JJ. 
VOL.  XVL— 26 
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FIRE  DEPARTMENT  a.  WILLIAMSON. 

New  York  Superior  Court;  General  Term,  November,  1863. 
NEW  YORK  FIKE  LAWS. — VIOLATION. — FORM  OF  NOTICE. 

The  notice  to  be  given  to  owners  of  buildings  under  Laws  of  1862,  ch.  365,  in 
case  of  inadequate  safeguards  against  fire  in  New  York  city,  must  state  the 
infringement  with  sufficient  precision  to  leave  no  doubt  as  to  the  alteration  or 
addition  required. 

A  notice  stating  the  defect  in  the  alternative,  is  insufficient  to  ground  an  .action 
for  a  violation  of  this  statute.  , 

Form  of  notice  discussed. 

Appeal  from  an  order  sustaining  a  demurrer  to  the  com- 
plaint. 

This  action  was  brought  by  the  Fire  Department  of  the  city  of 
New  York  against  Richard  Williamson,  to  recover  a  penalty  of 
$50  for  a  violation  of  the  Fire  Laws,  applicable  to  the  city  of 
New  York.  The  complaint  set  forth  the  plaintiff's  incorpora- 
tion, and  averred  in  substance  that  defendant  was  the  owner  of 
a  dwelling-house  within  the  building  limits  affected  by  the 
law ;  that  the  building  was  six  stories,  and  more  than  forty  feet 
high,  and  built  to  contain  eight  or  more  families  above  the  first 
story ;  that  the  house  was  not  fire-proof,  &c.,  and  had  never 
been  supplied  with  a  fire-escape ;  that  more  than  ten  days  had 
elapsed  since  the  personal  service  upon  the  defendant  of  a  notice 
to  remove  the  violation.  The  notice  given  was  set  forth  in  the 
complaint ;  it  required  the  defendant  to  remove  the  following 
named  violation  of  the  law,  to  wit :  "  A^six  story  dwelling-house 
located  on  lots  known  as  No.  22  and  24  Thames-street,  occupied 
by,  or  built  to  contain  eight  or  mo're  families  above  the  first 
story,  and  not  provided  with  a  practical  fire-proof  fire  escape." 

A  demurrer  to  this  complaint  was  sustained  by  Mr.  Justice 
Robertson  (Ante,  195),  and  the  plaintiff  appealed. 

Wesley  Gleason,  for  the  appellant. — I.  The  offence  is  the  ex- 
istence of  a  building  of  a  certain  character  not  having  a  fire- 
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escape.  That  which  constitutes  the  offence  is  of  a  compound 
nature  or  character,  and  must  possess  several  elements,  losing 
one  of  which  it  ceases  to  be  an  offence.  This  combination  of 
elements  constituting  the  offence,  the  statute  has  denominated 
a  "violation."  (Laws  of  1862,  ch.  356,  §§  27,  37.)  1.  The 
notice  served,  read  in  connection  with  the  statute  to  which 
express  reference  is  made,  cannot  mislead.  That  which  is  re- 
quired to  be  removed  is  the  "  violation."  It  may  be  removed 
by  depriving  the  object  of  any  of  the  elements  which  make  it 
a  violation.  The  notice  could  not  be  understood  as  attempting 
to  prescribe  the  method  of  removal,  or  to  deprive  the  defendant 
of  the  election  which  the  statute  gives  him.  2.  It  is  said  that 
the  notice  is  in  the  alternative,  and  does  not  apprise  the  party 
of  the  precise  nature  of  the  violation,  so  that  he  may  know 
what  he  has  to  do  to  remove  it ;  the  notice  follows  the  language 
of  the  statute,  and  need  not  be  more  explicit.  It  might  not  be 
convenient  for  the  public  officer  to  ascertain  and  make  oath 
what  was  the  intention  of  the  builder.  It  is  a  matter  peculiarly 
within  the  knowledge  of  the  owner.  With  this  knowledge,  he 
could  not  fail  to  determine,  with  certainty,  whether  the  "  viola- 
tion" consisted  in  crowding  too  many  families  into  the  house 
and  the  absence  of  the  fire-escape,  or  in  its  being  "  built  to  con- 
tain" more  than  eight  families.  The  notice  points  out  the 
"  violation"  with  reasonable  certainty.  3.  The  leading  object 
of  the  statute  is,  to  prevent  the  destruction  of  life  and  property 
by  fire.  Such  construction  should  be  given  to  it  as  will  effec- 
tuate this  object. 

II.  Beyond  sections  37  and  39,  there  is  no  provision  in  the 
statute  as  to  the  form  or  substance  of  the  notice  of  violation. 
It  is  clear  that  the  statute  does  not,  in  terms,  require  the  notice 
to  describe  the  particular  violation.     When  the  party  is  notified 
that  a  "  violation"  exists  upon  certain  property,  owned  by  him, 
the  statute  is  fully  complied  with.     A  general  notice  is  suffi- 
cient.    (Fire  Department  a.  Buffum,  2  E.  D.  Smith,  511.) 

III.  This  statute  is  remedial,  and  should  be  liberally  and 
equitably  construed,  both  as  to  the  cases  embraced  in  it,  and 
the  form  of  proceeding  under  it.     (2  E.  D.  Smith,  51 1 ;  Sickles 
a.  Sharp,  13  Johns.,  497 ;  Bac.  Abr.,  251,  254.) 

Cummins,  Alexander  cfe  Green,  for  the  respondent. —I.  No 
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sufficient  notice  under  section  37  was  given.  It  is  left  uncer- 
tain in  the  notice  whether  the  house  was  "  occupied  by,"  or 
"built  to  contain"  eight  or  more  families.  As  the  process  of 
removing  the  violation  in  the  one  case  is  entirely  different  from 
the  mode  in  the  other,  it  is  necessary  that  the  exact  violation 
be  pointed  out,  so  as  to  enable  the  party  notified  to  know  what 
to  do  to  remove  the  violation. 

II.  The  notice  requires  defendant  to  remove  the  house,  where- 
as the  act  only  authorizes  a  notice  to  so  alter  or  add  to  the  house 
as  to  bring  it  within  the  terms  of  the  act. 

BY  THE  COURT. — MONCRIEF,  J. — The  manifest  intention  of  the 
Legislature,  in  requiring  notice  of  violation  or  violations  of  the 
act  "  To  provide  for  the  Regulation  and  Inspection  of  Build- 
ings, &c.,  &c."  (passed  April  19th,  1862),  was  to  apprise  the 
owner  of  the  building  of  the  non-compliance  or  violation  of  its 
provisions,  to  enable  him  at  once  to  conform  thereto.  The 
notice,  therefore,  should  direct  his  attention  to  the  infringement 
complained  of,  with  such  a  degree  of  certainty  and  precision  as 
would  leave  no  doubt  as  to  the  alteration  or  addition  to  be 
made  upon  his  premises.  The  plaintiffs  must  be  presumed  to 
know  whether  the  violation  consisted  of  the  defendant  having 
a  six-story  dwelling-house,  occupied  by  eight  or  more  families 
above  the  first  story,  or  his  having  a  six-story  dwelling-house, 
built  to  contain  eight  or  more  families  above  the  first  story,  and 
not  provided  with  a  practical  fire-proof  fire-escape %,  or  that  the 
defendant  had  a  six-story  dwelling-house,  either  occupied  by 
or  built  to  contain  eight  or  more  families  above  the  first  story, 
and  not  provided  with  a  practical  fire-proof  fire-escape.  If  the 
notice  required  by  the  statute  can  be  satisfied  by  the  suggestion 
to  the  owner  that  he  has  "  violated"  its  provisions,  and  must 
remove  the  violation,  a  notice  would  seem  to  be  unnecessary, 
as  he  must  be  presumed  to  know  the  law,  and  the  situation  and 
peculiarities  of  his  premises.  The  reasons  assigned  by  the 
learned  judge  at  the  special  term,  in  my  opinion,  were  abun- 
dant, and,  to  my  mind,  satisfactorily  disposed  of  all  questions 
as  to  the  sufficiency  of  the  complaint.  The  case  in  2  E.  D. 
Smith,  511,  does  not  conflict  with  the  views  of  the  learned 
judge  at  the  special  term.  In  that  case,  "an  addition"  had 
been  placed  by  the  defendant  upon  his  building,  and  the  court 
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held  that  he  could  not  have  been  misled,  and  must  have  known 
what  was  complained  of  from  the  notice  he  received  to  remove 
a  piazza,  &c.  The  argument  of  his  counsel  would  seem  to 
have  been  that  because  the  addition  to  his  building  was  called 
by  the  name  of  "  a  piazza,"  therefore  the  notice  did  not  apprise 
him  of  the  violation  of  the  act ;  and  the  learned  court  suggest 
that  the  defendant  might  ha\?e  required  the  judge  to  submit  the 
question  to  the  jury,  with  an  instruction  that  if  they  believed 
from  the  notice  and  from  all  the  circumstances  in  the  case  that 
the  defendant  was  not  apprised,  and  did  not  know  what  he  was 
called  upon  to  remove,  that  then  the  plaintiff  could  not  recover, 
&c.  (p.  518.)  Judge  Denio,  in  his  opinion  in  favor  of  affirm- 
ing the  judgment  of  the  Court  of  Common  Pleas,  says,  "It  is 
argued  that  the  notice  was  insufficient,  because  it  did  not  call 
the  thing  which  the  defendant  was  ordered  to  remove  '  a  build- 
ing,' but  denominated  it  '  a  piazza.'  The  object  was  to  give 
the  defendant  notice  of  what  he  was  required  to  do,  and  the 
question  was,  whether  the  building  was  sufficiently  described." 
Again,  he  says,  "I  am  unable  to  see  that  it  was  possible  for  the 
defendant  to  be  misled,  and  I  am  of  opinion  that  the  notice  was 
sufficient." 

Judge  Mitchell,  concurring  in  affirming  the  judgment,  says, 
"  The  notice  was  such  that  no  one  could  doubt  what  was  in- 
tended." 

These  opinions  confirm  the  views  expressed  in  this  case  at  the 
special  term. 

The  order  made  at  the  special  term  should  be  affirmed. 

ROBERTSON,  J. — Provision  may  be  made  in  any  statute,  either 
expressly  or  by  strong  implication,  that  those  who  would  other- 
wise come  within  it  may  be  excused  by  reason  of  ignorance  of 
its  provisions,  either  temporarily  for  a  limited  time  or  upon  a 
contingency.  This  would  seem  to  be  eminently  just  towards 
owners  of  a  species  of  property  converted  into  a  nuisance  by 
statute.  The  same  end  may  be  accomplished  by  notifying  such 
owners  whenever  such  property  offends  the  statute,  and  requir- 
ing them  to  get  rid  of  the  offensive  quality.  Future  violators 
of  the  law  are  not  entitled  to  be  so  leniently  dealt  with.  If 
such  property  is  a  building  of  a  peculiar  character,  which 
legally  has  previously  been  innoxious,  and  owned  for  many 
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years,  there  is  no  inducement  for  its  owners  to  study  new 
building  laws.  The  conversion  of  such  a  building  into  a  nuis- 
ance, subjecting  its  owner  to  punishment  upon  the  instant  of 
the  passage  of  the  statute,  although  it  might  be  "  summum 
jus"  would  be  "summa  injuria."  But  one  who  proposes  to 
put  up  a  building  in  a  populous  city  is  bound  to  make  himself 
acquainted  with  all  the  laws  in  relation  to  such  building,  arid 
if  he  violate  any  deserves  immediate  punishment. 

The  notice  required  by  the  37th  section  of  the  statute  to  the 
owners  of  existing  buildings  is  not  only  the  basis  of  an  action 
for  a  penalty,  but  is  made  by  the  40th  section  one  of  the  ingre- 
dients of  an  indictable  offence,  and  therefore  the  same  rule  for 
construing  any  that  may  be  given  must  be  adopted  in  both 
cases.  To  determine  the  proper  characteristics  of  such  notice, 
its  object  must  be  ascertained.  Until  such  notice  is  given,  and 
the  owner  of  existing  buildings  fails  within  the  time  fixed  by  it 
to  remove  the  defect  forbidden  by  statute,  he  is  not  made  by  it 
guilty  of  any  offence.  The  existence  of  that  defect  may  be  a 
violation  of  the  law,  but  the  owner  is  not  chargeable,  civilly  or 
criminally,  until  he  fails  to  do  away  with  it.  The  object  of  the 
notice,  therefore,  is  not  simply  to  notify  the  owner  that  he  has 
been  guilty  of  some  violation  of  the  law  in  regard  to  a  certain 
building,Jbut  of  the  defect  which,  if  unrepaired  within  a  fixed 
time,  renders  him  a  wilful  violator  of  the  law.  Otherwise,  it 
would  be  sufficient  to  inform  him  of  the  provisions  of  the  law, 
and  let  him  discover  which  one  he  had  violated.  The  terms  of 
the  statute  are,  that  no  penalty  shall  attach  unty.  a  notice  is 
given,  requiring  the  removal  of  snch  violation.  It  therefore 
seems  to  be  necessary  to  inform  the  owner  of  the  nature  of  the 
violation,  and  so  it  was  held  in  the  case  of  the  Fire  Department 
a.  Buffurn  (2  E.  D.  Smith,  511),  which  was  affirmed  in  the  Court 
of  Appeals.  The  only  question  raised  in  that  case  was  one  of 
construction,  whether  the  notice  given  did  so  or  not.  A  notice 
which  should  specify  that  the  owner  had  been  guilty  of  some 
one  of  the  violations  mentioned  in  the  statute,  even  if  they 
were  all  enumerated,  would  be  no  better  than  a  simple  notice 
of  violation  of  the  act  generally  in  regard  to  the  building, 
leaving  him  to  guess  which  one  it  was.  The  case  of  the  future 
builders  of  illegal  edifices  is  entirely  different.  Their  offence  is 
complete  by  the  erection,  the  law  is  sufficient  notice,  and  no 
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subsequent  change  can  relieve  them  from  the  penalty  and  con- 
sequences, except  the  criminal  prosecution  provided  for  in 
section  40. 

It  seems,  however,  to  be  conceded  that  the  notice  must  point 
out  the  defect,  or  violation  as  it  is  termed  in  the  statute ;  the 
only  difference  of  opinion  seems  to  be  as  to  what  that  violation 
consists  of,  it  being  intended  that  the  want  of  the  fire-escape 
alone  constitutes  such  a  violation.  The  omission  to  add  some- 
thing to  a  building  of  a  particular  kind  can  hardly  comprise 
the  whole  description  of  a  violation,  when  a  like  omission  in 
regard  to  other  buildings  is  not  forbidden.  Moreover,  the 
defendant,  if  liable  at  all,  must  be  so  as  one  of  the  third  class 
of  persons,  designated  in  the  37th  section  as  persons  who  fail  to 
comply  with  such  act,  who  are  to  forfeit  a  certain  sum  for  each 
"  non-compliance,"  and  not  as  one  of  the  first  or  second  classes, 
which  consist  of  the  owners  of  buildings  "  on  which  a  violation 
of  such  act  may  be  placed  or  shall  exist,"  and  "  master  archi- 
tects who  may  be  employed  or  assist  therein."  For  the  non- 
existence  of  a  fire-escape  can  hardly  be  said  to  be  "  placed  or 
exist  on"  a  dwelling-house,  and  no  one  can  very  well  be  said  to 
be  employed  or  assist  in  not  putting  up  one.  The  penalty  was, 
therefore,  not  for  a  violation  of,  but  a  non-compliance  with  the 
terms  of  the  act.  That  non-compliance  consisted  as  much  in 
the  height,  arrangement,  or  occupation  of  the  building  which 
had  no  fire-escape,  as  in  the  absence  of  the  latter.  The  removal 
of  the  violation,  or  compliance  with  the  act,  could  as  well  be 
effected  by  a  change  in  the  former  as  by  the  addition  of  the 
latter.  The  danger  is  equally  removed,  which  is  what  the 
statute  aims  at  accomplishing,  and  not  at  restricting  the  owner 
as  to  the  mode  in  which  he  shall  do  it. 

If  the  object  of  the  statute  were  solely  to  promote  the  sale  of 
fire-escapes,  undoubtedly  it  might  so  be  construed ;  but  as  the 
object  seems  to  be  to  prevent  overcrowding  lofty  buildings  with 
tenants,  without  a  means  of  escape  in  case  of  fire,  the  same 
object  can  be  as  effectually  attained  by  lowering  the  buildings 
and  diminishing  the  number  of  occupants.  It  is  said  that  it  is 
only  the  violation,  and  not  the  question  of  removal,  which  is  at 
issue,  to  which  I  agree  for  the  very  reason  that  the  owner  is  to 
have  his  choice  as  to  the  mode  of  removal ;  but  one  involves 
the  other.  I  apprehend  a  mere  notice  to  the  defendant  that  he 
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has  been  guilty  of  a  violation  of  the  law  by  not  having  a  lire- 
escape  on  a  particular  building  would  not  be  sufficient.  If  so, 
as  he  must  be  supposed  to  know  there  was  no  fire-escape,  a 
notice  that  he  had  seven  families  in  it  would  be  equally  suffi- 
cient, if  it  were  the  fact.  That  would  make  the  Fire  Depart- 
ment the  judge,  which  ingredient  in  the  so-called  violation  the 
offender  should  be  called  upon  to  correct.  The  Legislature,  by 
making  the  height  and  internal  arrangement  or  occupation,  as 
well  as  fire-escapes,  part  of  the  standard  of  safety,  enabled 
parties,  by  correcting  any  of  such  elements,  to  reduce  the 
danger  to  that  standard. 

It  is  true,  the  defendant  would  not  be  misled  by  this  notice 
as  to  his  duty  if  the  absence  of  a  fire-escape  constituted  the 
whole  of  the  violation;  but  he  clearly  would  be,  if  there  were 
any  other  elements  in  it  whose  removal  would  cause  the  viola- 
tion to  disappear.  For  that  very  reason,  I  deem  it  essential 
that  an  entire  description  of  the  violation  should  be  given.  It 
certainly  would  not  be  a  sufficient  description  of  the  violation 
in  the  complaint,  to  allege  that  the  defendant  had  a  dwelling- 
house  without  a  fire-escape,  and  leave  him  to  prove  it  was  not 
of  the  dangerous  height  or  construction,  or  occupied  by  the 
forbidden  number  of  families. 

Of  course  the  violation  could  be  removed  by  levelling  the 
building  to  the  ground.  Is  not  that  equally  as  good  a  mode 
under  the  statute  as  putting  on  a  fire-escape  ?  And  yet,  under 
the  construction  contended  for,  it  would  not  be. 

I  have  not  been  able  to  discover  in  any  of  the  considerations 
offered  any  reasons  for  changing  my  views  at  special  term.  I 
regret  to  have  been  so  unfortunate  as  to  have  unintentionally 
expressed  any  intimation  in  giving  those  views  that  the  statute 
did  not  apply  to  houses  built  as  well  as  those  to  be  built,  in 
reference  both  to  the  character  of  the  building  and  its  occupan- 
cy, if  that  be  at  all  material.  My  effort  was  only  to  point  out 
by  what  different  means  a  building  could  be  made  to  comply 
with  the  statute,  when  built  to  contain  six  families,  and  when 
actually  occupied  by  that  number,  although  not  so  built,  in 
order  to  illustrate  the  necessity  of  defining  the  evil  to  be  rem- 
edied in  the  notice.  It  so  happened  that  the  notice  in  this  case 
did  define  the  violation  as  a  building  so  built ;  but  it  added  the 
alternative  of  being  so  occupied,  leaving  the  defendant  as  much 
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in  doubt  as  to  what  was  complained  of,  as  if  it  had  said  he 
violated  the  provisions  of  the  act  containing  both   offences. 
(§  27.) 
I,  therefore,  concur  in  affirming  the  judgment. 

MONKLL,  J.  (dissenting). — I  entirely  agree  with  my  brethren 
that  the  "  notice"  required  by  the  act  under  which  this  suit  is 
brought  is  for  the  purpose  of  apprising  the  owner  of  the  partic- 
ular violation  complained  of.  Any  other  construction  of  the 
act  would  do  injustice  to  the  intention  of  the  Legislature.  A 
person  charged  with  an  infringement  of  this  law  has  a  right, 
before  he  shall  be  subjected  to  its  penalties,  to  have  his  atten- 
tion called  to  the  violation,  that  he  may  remove  it,  and  save 
the  penalty. 

The  27th  section  of  the  act  requires  that  all  dwelling-houses 
that  shall  be  occupied  by  or  built  to  contain  "  eight  or  more 
families,"  &c.,  shall  have  placed  therein  .a  practical1  fire-proof 
fire-escape,  that  shall  be  approved,  &c. 

The  37th  section  provides  that  any  person  who  shall  violate 
any  of  the  provisions  of  the  act,  or  fail  to  comply  therewith, 
shall  forfeit  and  pay  the  sum  of  fifty  dollars  for  each  violation, 
provided  that  in  all  cases  of  violation  that  shall  be  in  existence 
at  the  time  the  act  took  effect  no  penalty  shall  attach  "  until 
after  notice  of  ten  days  shall  be  given,  requiring  the  removal  of 
such  violation." 

The  39th  section  prescribes  the  mode  of  serving  the  notice, 
and  provides  that  it  "  shall  contain  a  description  of  the  build- 
ing, premises,  or  property  upon  which  such  violation  shall  have 
been  put,  or  may  exist." 

The  notice  served  in  this  case  required  the  owner  to  remove  the 
following-named  violation  of  the  law  (referring  to  the  act  by  its 
title  and  date  of  passage),  to  wit :  A  six-story  dwelling-house, 
located,  &c.,  "occupied  by  or  built  to  contain  eight  or  more 
families  above  the  first  story,  and  not  provided  with  a  practical 
fire-proof  fire-escape." 

Every  man  must  be  taken  to  be  cognizant  of  the  law  (igno- 
rantia  juris  nmi  excusat),  and  therefore  the  defendant  is  pre- 
sumed to  have  known  that  every  dwelling-house  which  had 
been  erected  in  the  city  of  New  York  prior  to  the  passage  of 
the  act  referred  to,  and  which  was  built  to  contain  eight  or 


410  ABBOTTS'  PEACTICE  REPORTS. 

Fire  Department  a.  Williamson. 

more  families,  must  be  provided  with  a  practical  fire-proof  tire- 
escape.  He  knew  that  the  law  required  that  his  dwelling- 
house  must  be  so  provided,  and  that  for  every  day  it  was  left 
unprovided  he  was  guilty  of  a  violation  of  the  law. 

Although  the  penalty  does  not  attach,  or  rather  is  not  recov- 
erable, until  after  ten  days'  notice  of  the  violation  and  a  neglect 
to  remove  it,  still  the  violation  was  complete,  immediately  on 
the  passage  of  the  law,  and  except  for  the  ten  days'  notice  the 
defendant  would  have  been  immediately  liable. 

The  defendant  knowing  the  law,  and  that  his  dwelling-house 
must,  to  comply  with  the  law,  be  provided  with  a  fire-escape, 
omits  to  provide  one,  and  thus  violates  the  law.  The  penalty, 
however,  does  not  immediately  attach.  The  law  requires  that 
he  shall  be  apprised  of  the  violation,  and  shall  have  time  given 
him  to  remove  it. 

The  notice  in  this  case  required  the  removal  of  a  violation  of 
the  law ;  and  it  is  said  the  particular  violation  was  not  pointed 
out,  so  that  the  defendant  was  not  apprised  of  what  it  consisted. 
Let  us  see.  He  knew  what  the  law  required  in  respect  to  his  * 
building,  namely,  to  have  a  fire-escape  placed  therein.  He  was 
furnished  with 'a  description  of  his  building,  its  location,  and  snch 
facts  as  brought  it  within  the  provisions  of  the  act  requiring  him 
to  provide  a  fire-escape,  and  was  told  that  his  building  was  not 
provided  with  a  fire-escape.  Now  the  violation  consisted  in 
the  building  not  being  provided  with  a  fire-escape ;  not  in  the 
defendant's  not  providing  it.  The  absence  of  this  protection  to 
human  life  was  the  infringement ;  not  any  act  of  the  defendant. 
Hence  it  was  only  necessary  that  wherein  the  building  was 
deficient,  should  be  pointed  out,  and  that  the  defendant  should 
know  what  he  must  do  or  promise  to  remove  the  violation. 

I  think  it  cannot  be  pretended  that  the  notice  in  this  case 
did  not  distinctly  point  to  the  deficiency  in  the  defendant's 
building,  which  constituted  the  alleged  violation.  It  did  so, 
in  so  many  words — A  six  story  dwelling-house,  "  and  not  pro- 
vided with  a  practical  fire-proof  fire-escape" 

It  would  be  difficult  to  find  language  more  appropriate  or 
significant  to  discuss  the  particular  violation. 

It  was  said  that  the  27th  section  required  other  things  beside 
a  fire-escape,  and  that  as  the  penalty  might  attach  equally  to 
them,  more  particularity  was  required.  I  do  not  see  this.  The 
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owner  must  have  notice  of  that  which  constitutes  the  violation, 
and  that  is  all.  If  the  building  is  deficient  of  a  "  proper  scut- 
tle or  other  opening  leading  to  the  roof,"  the  owner  must  have 
notice  of  this  deficiency.  If  the  "rooms  on  each  floor  do  not 
connect  by  doors  from  front  to  rear,"  he  must  be  apprised  of 
this.  If  a  "fire-escape"  is  not  provided,  he  must  have  notice 
of  that. 

The  learned  justice,  who  decided  the  demurrer  at  the  special 
terin,  was  of  opinion  that  the  27th  section  designates  two  kinds 
of  violations — one  arising  from  an  omission  to  have  certain 
things  in  buildings  built  to  contain  a  certain  number  of  fami- 
lies (by  which,  I  understand  him,  buildings  thereafter  built) ; 
and  the  other  from  allowing  any  building  destitute  of  those 
contrivances  to  be  occupied  by  more  than  a  certain  number  of 
families.  The  former  violation  he  thinks  can  be  terminated  by 
supplying  the  deficiencies;  the  latter  by  removing  some  of  the 
families. 

I  do  not  see  that  this  construction  can  affect  the  question  of 
actual  violation :  it  is  the  violation,  not  how  it  may  be  removed 
that  is  at  issue  here ;  but  I  cannot  yield  to  the  soundness  of 
such  construction. 

I  think  the  plain  language  as  well  as  the  manifest  intention 
of  the  Legislature,  was  to  place  all  buildings  built  to  contain, 
&c.,  whether  before  or  after  the  passage  of  the  law,  within  the 
requirements  of  the  law.  The  words,  "or  built  to  contain,"  do 
not  refer  exclusively  to  subsequent  erections,  but  to  all  build- 
ings which  had  been  built  to  contain,  &c.  Thus  "  all  dwelling- 
houses  already  erected  (or  that  may  hereafter  be  built),  that 
now  are  (or  may  be)  more  than  forty  feet  high,  that  shall  be 
occupied  by  or  built  to  contain,"  &c. 

The  construction  of  the  learned  justice  would  entirely  defeat 
the  objects  of  the  law  in  respect  to  every  building  erected  be- 
fore the  passage  of  the  act.  For  they  might  be  and  continue 
deficient  of  all  that  is  required  by  the  27th  section,  and  yet  if 
occupied  by  one  family  lees  than  "  eight,"  there  would  be  no 
violation,  and  the  seven  families  would  be  wholly  deprived  of 
the  security  and  protection  which  the  law  has  so  benignly  pro-, 
vided. 

Perhaps  the  words,  "  occupied  by  or"  are  superfluous,  and 
"  built  to  contain"  would  have  been  sufficient ;  yet  it  seems  to 
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me  that  the  Legislature  meant  not  to  make- a  distinction  be- 
tween past  and  future  erections  (except  in  the  single  matter  of 
notice),  but  to  require  those  things  to  be  done  where  the  build- 
ing was  occupied  by  "  eight"  families,  or  built  to  contain  that 
number  of  families.  Had  they  intended  otherwise,  they  would 
have  used  the  conjunction  "  and"  and  not  the  disjunction  "  or." 

The  plain  sense  of  this  statute  is,  that  a  certain  description 
of  buildings  shall  contain  designated  contrivances,  designed  for 
the  security  of  the  lives  of  the  occupants,  and  that  the  omission 
to  provide  such  contrivances  shall  subject  the  owner  to  a  pen- 
alty, after  he  has  been  notified. 

The  sole  question,  therefore,  in  this  case  is,  was  the  defend- 
ant notified  of  the  alleged  violation  ? 

I  cannot  persuade  myself  that  the  defendant,  when  he  read 
this  notice,  knowing  that  the  law  required  that  his  house  must 
contain  a  fire-escape,  did  not  fully  understand  that  the  viola- 
tion referred  to  in  the  beginning  of  the  notice,  was  the  omis- 
sion (either  of  himself  or  of  his  predecessor)  to  provide  a  fire- 
escape  for  his  house.  It  informed  him  that  his  house  was  not 
provided  with  such  contrivance,  and  he  knew  that  this  was  a 
violation  of  the  law.  He  was  required  to  remove  "  a  viola- 
tion," which  violation  consisted  in  a  building  not  provided  with 
a  practical  fire-escape ;  and  although  more  numerous  and  per- 
haps more  apt  words  might  have  been  used,  they  would,  in 
my  judgment,  have  failed  to  have  been  more  significant  of 
what  constituted  the  alleged  violation. 

I  can  see  no  force  in  the  suggestion,  that  the  notice  required 
the  removal  of  the  house.  It  cannot,  by  any  interpretation  I 
can  give  it,  bear  such  construction.  The  house  was  not  the 
offender,  but  the  owner  who  had  neglected  to  place  in  it  what 
the  law  required  should  be  placed  in  it.  He  might  remove  the 
house  and  thus  remove  the  "  violation,"  or  he  might  put  in  a 
fire-escape.  The  question  is  not  how  he  might  remove  the 
violation  (which,  perhaps,  he  may  have  done  in  a  variety  of 
ways),  but  whether  he  had  notice  of  what  violation  he  was 
required  to  remove. 

In  short,  the  defendant  had  notice  to  remove  a  "  violation" 
of  a  provision  of  law  ;  that  such  violation  was,  to  wit,  "  a  house 
not  provided  with  a  fire-escape."  He  knew  this  was  a  viola- 
tion of  the  law,  and  he  could  not  have  understood  that  the 
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notice  meant  any  thing  else.  In  the  language  of  Judge  Denio, 
in  Fire  Department  a.  Buffum,  "  I  am  unable  to  see  that  it  was 
possible  for  the  defendant  to  be  misled." 

I  am  of  opinion  that  the  learned  judge  erred  in  sustaining 
the  demurrer,  and  that  the  judgment  dismissing  the  complaint 
should  be  reversed. 

Order  affirmed. 


GRISWOLD  a.  HA  YENS. 

*         » 

Supreme  Court,  First  Distinct;  General  Term,  Oct.,  1863. 

IRREGULARITY. — JUDGMENT  OF  COURT  OF  APPEALS. — REMITTITUB. 

A  judgment  entered  in  conformity  with  the  remittitur  from  the  Court  of  Appeals, 
cannot  be  treated  as  irregular  by  reason  of  any  objection  which  might  have 
been  raised  in  that  court.* 

Appeal  from  an  order  denying  a  motion  to  set  aside  a  judg- 
ment for  irregularity. 

This  action  was  brought  by  Nathaniel  L.  Griswold  against 
Langdon  H.  Havens  and  three  others.  The  facts  are  suffi- 
ciently stated  in  the  opinion.  The  motion  below  was  based 
upon  several  alleged  irregularities.  Judgment  had  been  per- 
fected in  the  Supreme  Court,  March  24th,  1863,  and  the  motion 
was  not  made  till  May  of  the  same  year :  the  defendants  ap- 
pealed. 

Skeffington  Sanxay,  for  the  appellants. 

Stephen  P.  Nash,  for  the  respondent. — I.  The  alleged  irreg- 
ularities as  to  the  form  of  the  judgment,  and  that  it  was  entered' 
in  disobedience  of  a  stay  of  proceedings,  are  strictly  technical, 
and  in  view  of  defendant's  laches  were  properly  disregarded. 

*  See,  also,  Jarvis  a.  Shaw,  infrm. 
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(Cagger  a.  Gardner,  1  How.  Pr.,  142;  Low  a.  Gray  don,  14 
Abbotts'  Pr.>  443 ;  10  Wend.,  560 ;  Graham's  Pr.,  3  ed.,  702, 
703.) 

II.  All  the  other  grounds  of  motion  were  points  disposed  of 
by  the  Court  of  Appeals. 

BY  THE  COURT. — INGRAHAM,  J. — We  do  not  feel  ourselves  at 
liberty  to  say  to  the  Court  of  Appeals  that  their  judgment  is 
erroneous,  nor  to  send  back  this  case  to  them  for  the  purpose 
of  intimating  to  them  that  any  error  has  been  committed,  and 
asking  them  to  reverse  their  former  decision.  That  judgment 
reversed  the  judgment  of  the  Supreme  Court,  and  ordered  final 
judgment  for  the  plaintiff  upon  the  verdict.  An  order  has 
been  entered  in  this  court  making  the  judgment  of  the  Court 
of  Appeals  the  judgment  of  this  court  on  filing  the  remittitur. 

We  think  we  have  no  right  to  go  behind  that  judgment  and 
inquire  into  its  regularity. 

We  are  bound  to  suppose  that  any  objection  which  existed 
thereto  would  have  been  brought  before  that  court.  If  the 
defendants  have  not  availed  themselves  of  any  objection  on  the 
ground  of  regularity,  it  is  now  too  late,  and  not  in  the  power  of 
this  court  to  grant  any  relief. 

We  are  also  of  the  opinion  that  the  defendants  are  concluded 
by  the  omission  to  object  to  the  regularity  of  the  proceedings 
before  the  case  went  to  the  Court  of  Appeals.  The  cause  was 
tried  at  the  circuit,  and  a  verdict  was  rendered  for  the  plaintiff". 
From  that  judgment  the  defendants  appealed  and  obtained  an 
order  for  a  new  trial.  Such  order  has  been  reversed  in  the 
Court  of  Appeals,  and  an  order  made  directing  judgment  to  be 
entered  on  the  verdict.  By  that  order  we  are  controlled  in 
this  court.  The  defendants  contend  here  that  the  verdict  was 
subject  to  adjustment,  and  that  such  adjustment  has  not  taken 
place. 

It  is  true  that  the  order  for  a  new  trial  rendered  any  adjust- 
ment in  this  court  impossible.  But  if  the  amount  was  erro- 
neous, such  adjustment  could  have  been  made  in  the  Court  of 
Appeals.  They  ordered  judgment  on  the  verdict.  We  can 
give  that  order  no  other  interpretation,  than  that  the  court 
were  satisfied  the  amount  of  the  verdict  was  correct,  and  there- 
fore gave  the  plaintiff  judgment  therefor. 
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In  one  or  two  cases  the  Superior  Court  has  refused  to  inter- 
fere with  the  judgment  entered  on  the  remittitur,  or  direct  the 
remittitur  to  be  taken  from  the  files,  except  upon  some  sugges- 
tion from  the  appellate  court,  that  the  judgment  entered  there- 
on did  not  conform  to  the  judgment  of  the  appellate  court. 
(3  Sarulf.,  683 ;  1  Diter,  502.)  If  there  is  any  error  of  that 
kind  in  the  judgment,  a  new  appeal  could  be  taken,  if  the 
court  would  not  so  order.  If  the  order  entered  is  wrong,  the 
court  will  correct  it  on  motion,  although  the  remittitur  has 
been  filed  below.  (5  N.  Y.,  455.) 

Something  was  said  upon  the  argument,  and  it  appears  in 
the  papers,  that  the  amount  of  the  judgment  exceeds  the  amount 
of  the  verdict  about  $5,000.  How  that  difference  was  made, 
does  not  appear.  The  plaintiff  had  a  right  to  tax  his  inter- 
est, but  that  would  not  make  the  amount.  The  papers,  how- 
ever, do  not  present  the  facts  so  that  we  can  pass  upon  them 
on  this  appeal,  nor  does  it  appear  to  have  been  presented  to  the 
court  below.  If  there  is  any  error  in  the  amount,  the  defend- 
ants may  move  to  have  the  amount  corrected  at  special  term. 

In  all  other  respects  we  think  we  have  no  power  to  interfere. 

The  order  appealed  from  should  be  affirmed  with  $10  costs, 
with  liberty  to  defendants  to  move  at  special  term  to  correct 
the  amount  of  the  judgment,  if  any  error  in  the  confutation 
has  occurred. 

SUTHERLAND,  P.  J.,  and  LEONARD,  J.,  concurred. 


JARYIS  a.  SHAW. 

New  York  Superior  Court ;  Special  Term,  December,  1863. 
APPEAL. — STAY  OF  FILING  REMITTITUR. 

After  an  appeal  has  been  determined,  the  court  below  will  not  order  the  filing  of 
the  remittitur  to  be  stayed,  upon  affidavit  of  the  applicant  that  he  intends  to 
apply  for  a  reargument  in  the  appellate  court,  and  showing  grounds  therefor. 
The  court  below  ought  not  to  question  the  decision  of  the  appellate  court,  nor 
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to  delay  enforcing  it,  without  some  sanction  from  that  court  or  one  of  its 
judges.* 

But  where  a  judge  of  the  appellate  court  grants  an  order  that  the  adverse  party 
show  cause  why  a  reargument  should  not  be  had,  and  directing  that  in  the 
mean  time  the  remittitur  be  stayed  if  it  had  not  been  sent  down,  the  court  be- 
low may  properly  order  that  the  filing  of  the  remittitur  be  stayed  pending  the 
application  to  the  appellate  court,  even  though  the  remittitur  had  been  sent 
down  when  the  order  to  show  cause  was  made. 

Motion  for  an  order  to  stay  the  filing  of  a  remittitur. 
The  facts  sufficiently  appear  in  the  opinion. 

Burrill,  Damson  &  Burrill,  for  the  motion. 
William  H.  Fullerton,  opposed. 


J.  —  This  is  an  application  by  the  plaintiff  for  an 
order  directing  the  filing  of  a  remittitur  from  the  Court  of 
Appeals,  to  be  stayed  until  after  the  commencement  of  the 
January  term  of  that  court. 

The  affidavits  upon  which  the  application  is  made  allege 
that  the  plaintiff  desires  and  intends  to  apply  to  the  Court  of 
Appeals,  upon  the  first  day  of  its  next  term,  for  an  order 
directing^,  reargument  of  the  case,  upon  the  ground  that  the 
latter  court,  upon  the  argument  of  the  case  which  has  hereto- 
fore been  had  on  appeal,  inadvertently  failed  or  omitted  to 
examine  and  consider  a  question  in  the  case  of  great  import- 
ance ;  and  such  affidavits  also  set  forth  facts  strongly  tending  to 
prove  that  such  omission  was  actually  made. 

I  think  the  affidavits,  even  conceding  that  the  Court  of 
Appeals,  through  inadvertence  or  otherwise,  failed  to  consider 
the  matter  in  question,  and  moreover  that  such  court  would 
probably  direct  a  reargument,  if  applied  to,  for  that  reason,  are 
insufficient  to  entitle  the  plaintiff  to  the  order  which  is  asked 
for  here.  Not  only  should  there  be  an  end  to  all  litigation  at 
some  point,  but,  it  appears  to  me,  a  court  of  inferior  jurisdiction 
has  no  right  to  speculate  upon  what  may  or  may  not  have 
been  the  action  or  reasoning  of  an  appellate  court  in  reaching 
its  final  determination,  and  has  no  legal  right  to  omit  or  delay 

*  See,  also,  Griswold  a.  Havens,  supra. 
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the  entry  of  a  remittitur,  unless  upon  the  application  of  the 
appellate  court  itself,  or  of  one  of  its  judges,  acting  in  its 
behalf;  or  something  equivalent  to  that. 

Since  this  application  was  heard  and  submitted,  however,  I 
have -been  furnished  by  the  plaintiffs  counsel  with  an  order, 
entitled  in  this  action,  and  made  by.Justice  Davies  of  the  Court 
of  Appeals,  requiring  the  defendants  to  show  cause,  at  the  next 
term  of  that  court,  why  a  reargument  of  the  case  should  not  be 
had,  and  directing  that  in  the  mean  time  the  remittitur  be 
stayed,  "  if  the  same  has  not  been  sent  down." 

It  is  true  that,  inasmuch  as  the  remittitur  had  in  fact  been 
"  sent  down"  at  the  time  his  order  was  made,  such  mandate 
does  not,  in  terms,  prohibit  the  entry  of  such  remittitur;  but 
the  document,  so  signed  by  Justice  Davies,  certainly  contains  in 
effect  an  expression  of  his  opinion,  as  one  of  the  justices  of  the 
Court  of  Appeals,  that  the  remittitur  ought  not  to  be  filed  in 
this  court  until  the  plaintiff  shall  have  had  an  opportunity  to 
make  his  proposed  application  for  a  rehearing;  and,  for  this 
reason  alone,  I  feel  constrained  by  the  rules  of  comity,  which 
should  always  govern  the  action  of  courts  in  relation  to  the 
process  and  proceedings  of  other  tribunals,  to  direct  that  the 
filing  of  the  remittitur  in  this  action  be  stayed  until  the  further 
order  of  this  court. 

Order  accordingly. 


BOSTWICK  a.  ABBOTT. 
Supreme  Court,  First  District  /  General  Term,  Oct.,  1863. 

DISMISSAL  IN  EQUITY. — RES  JUDICATA. — EFFECT  OF  JUDGMENT. 
— LIMITATIONS. 

In  an  action  which  formerly  would  have  been  tried  in  a  conrt  of  equity,  a  dismis- 
sal of  the  complaint  upon  the  merits  of  the  cause  is  a  bar  to  a  second  action  for 
the  same  cause. 

Nor  can  this  effect  be  prevented  by  directing  that  the  dismissal  be  without  preju- 
dice to  a  second  action. 
VOL.  XVI.— 27 
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Appeal  from  a  judgment. 

This  action  was  brought  by  Charles  B.  Bostwick,  receiver, 
&c.,  against  Charles  A.  Abbott,  Robert  G.  Pollock,  John 
Cochran,  John  Stewart,  and  Cornelius  Fiske,  to  set  aside  a 
general  assignment  made  -by  the  firm  of  Abbott,  Pollock  & 
Cochran.  The  plaintiff  had  brought  a  previous  action  for  the 
same  cause  in  the  Kew  York  Common  Pleas,  which,  after 
evidence  had  been  heard  on  behalf  of  the  plaintiff,  was  "  dis- 
missed, without  costs,  and  without  prejudice  to  the  right  of  the 
plaintiff  to  bring  another  action."  The  former  adjudication 
was  pleaded  in  bar  of  the  present  action.  This  cause  was  tried 
before  Mr.  Justice  Gould,  who  adjudged  that  the  assignment 
was  valid,  and  also  that  the  judgment  in  the  Common  Pleas 
was  a  bar  to  the  present  action.  The  plaintiff  appealed. 

C.  Bainbridge  Smith,  for  the  appellant. — I.  The  dismissal  of 
the  complaint  in  the  Common  Pleas  is  no  bar  to  the  present 
action.  1.  A  dismissal  without  prejudice  constitutes  no  de- 
fence. (Perrine  a.  Dunn,  4  Johns.  Ch.,  140 ;  Neafie  a.  Nea- 
fie,  7. 75.,  1 ;  Griswold  a.  Jackson,  2  Edw.  Ch.,  461 ;  "Wilber  a. 
Collier,  3  Barb.  Oh.,  427;  Minturn  a.  Farmers'  Loan  &  Trust 
Co.,  3  N.  T.,  489.)  2.  The  judgment  of  the  Common  Pleas, 
which  declares  that  the  complaint  was  dismissed  without  preju- 
dice, and  should  be  no  bar  to  the  bringing  of  another  action, 
cannot  legally  be  inquired  into  or  in  any  manner  questioned  by 
this  court  or  any  other  tribunal.  (Hawley  a.  Mancius,  7  Johns. 
Ch.,  174 ;  Pease  a.  Howard,  14  Johns.,  479 ;  Andrews  a. 
Montgomery,  19  lb.,  162;  Mitchell  a.  Hawley,  4  Den.,  414.) 
3.  Exception  was  taken  to  the  admission  of  the  testimony  in- 
quiring into  the  circumstances  of  the  trial  in  the  Common 
Pleas. 

II.  The  assignment  is  void  upon  its  face,  and  also  for  extrin- 
sic fraud. 

Andrew  Boardman,  for  the  respondents. — I.  The  judgment 
of  the  Common  Pleas  was  a  bar  to  this  action.  1.  Judgment 
of  dismissal  in  an  equity  suit  is  a  bar  to  another  suit.  (Ogs- 
bury  a.  Lafarge,  2  N.  Y.,  113 ;  Simpson  a.  Hunt,  1  Johns.  Ch., 
91,  97 ;  Bateman  a.  "VVilloe,  l.+/Schoales  &  Lefroy,  201  ;  Doty  a. 
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Brown,  4  N.  Y.,  71 ;  Bangs  a.  Strong,  Ib.,  315.)  2.  The  doubt 
which  has  arisen  on  the  words  "dismissal  of  the  complaint,"  as 
used  in  the  Code,  is  whether  the  Code  has  not  applied  the 
equity  rule  to  all  cases.  It  is  nowhere  intimated  that  the  effect 
of  such  dismissal  in  an  equity  suit  has  been  affected.  (Harrison 
a.  Wood,  2  Duer,  50 ;  Coit  a.  Bland,  12.  Abbotts'  Pr.,  462.) 
3.  There  is  no  power  in  a  court  hearing  an  equity  cause  on  the 
proofs,  the  proper  parties  being  before  the  court,  to  dismiss  the 
complaint,  allowing  a  party  to  commence  another  action  for  the 
same  cause. 

II.  The  assignment  is  valid  upon  its  faice,  and  there  is  no 
proof  of  extrinsic  fraud. 

BY  THE  COURT.* — INGRAHAM,  J. — The  judgment  of  dismissal 
in  the  Common  Pleas  may  not  be  a  conclusive  bar  to  another 
action  for  the  same  cause.  If  it  was  dismissed  for  want  of 
evidence  to  sustain  the  plaintiff's  case,  or  for  any  other  cause 
than  on  the  merits,  it  formed  no  bar,  and  the  plaintiff  had  a 
right  to  bring  a  new  action.  But  if  the  merits  were  inquired 
into  on  that  trial,  then  the  defendants  had  a  right  to  set  up  that 
record  as  a  bar  to  this  action.  This  is  particularly  so  where  the 
action  is  one  that  formerly  would  have  been  brought  in  a  court 
of  equity.  (4  Johns.  Ch.,  140 ;  7  7k,  286 ;  Burhans  a.  Van 
Zandt,  7  N.  Y.,  525.)  The  case  showed  that  the  plaintiff  in  the 
first  action  produced  evidence  in  favor  of  the  plaintiff's  claim, 
and  the  finding  of  the  court  is  that  such  evidence  was  offered 
on  that  trial. 

It  is  said  that  the  Common  Pleas  modified  the  judgment  in 
that  court  by  adding  to  the  judgment  the  words  "  without 
prejudice  to  the  right  of  the  plaintiff  to  bring  another  action," 
and  the  plaintiff  contends  that  such  addition  prevents  that 
judgment  from  being  a  bar.  I  do  not  assent  to  that  doctrine. 
If  the  judgment  would  have  been  a  bar  to  the  second  action 
without  those  words,  I  am  at  a  loss  to  see  how  the  addition  of 
those  words  changes  the  effect  of  the  judgment.  That  case  was 
tried  by  the  court  without  a  jury.  The  judge  heard  the  plain- 
tiff's testimony,  and  decided  on  the  merits.  Having  so  decided, 
he  cannot  destroy  the  effect  of  that  decision  by  giving  the 

*  Present,  SUTDKRLAND,  P.  J. ,  INGRAHAM  and  LEON  A  UD,  JJ. 
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plaintiff  leave  to  bring  another  action.  Suppose  the  case  had 
been  before  a  jury,  and  they  had  found  for  the  defendant,  the 
court  could  not  qualify  the  judgment  by  the  addition  to  the 
judgment  of  the  words  above  referred  to. 

This  view  of  the  effect  of  the  former  judgment  renders  it 
unnecessary  to  examine  the  other  questions  in  the  cause. 

The  judgment  should  be  affirmed. 


BARNES  a.  SMITH. 

New  York  Superior  Court ;  General  Term.,  Nov.,  1863. 
JUDGMENT. — JOINT-DEBTORS. — MISJOINDER  OF  CAUSES  OF  ACTION. 

A  judgment  may  properly  "be  regarded  as  a  contract,  within  the  rules  as  to  join- 
ing several  causes  of  action. 

Where  the  same  judgment  has  passed,  in  one  action,  against  two  or  more  parties, 
they  are,  in  respect  to  such  judgment,  joint-debtors. 

Under  section  167  of  the  Code  of  Procedure,  a  cause  of  action  on  contract  against 
A.  cannot  be  joined  with  a  similar  cause  of  action  against  A.  and  B.  jointly. 

Appeal  from  an  order  sustaining  a  demurrer  to  the  com- 
plaint. 

This  action  was  brought  by  L.  F.  Barnes  against  Thomas  B. 
Smith.  The  complaint  contained  three  statements  of  causes  of 
action.  The  first  set  forth  a  judgment  obtained  by  Thomas 
Ridgway  against  defendant  and  John  G.  Diamond  and  John 
Smith,  in  the  Common  Pleas  of  Pike  county,  Pennsylvania. 
The  second  set  forth  a  like  judgment  against  defendant  and 
John  G.  Diamond. .  The  third  set  forth  a  like  judgment  against 
defendant  alone.  The  defendant  demurred,  first,  to  the  whole 
complaint,  on  the  ground  that  several  causes  of  action  had  been 
improperly  united  ;  and,  secondly,  to  the  first  and  second  causes 
of  action,  on  the  ground  "  that  there  is  a  defect  of  parties 
defendant  in  this  action,  to  wit,  one  John  Smith  and  John  G. 
Diamond  should  be  parties  defendant  in  this  action."  At 
special  term,  Mr.  Justice  Monell  directed  judgment  for  the 
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defendant  on  the  demurrer,  with  costs,  leave  being  given  to 
plaintiff  to  amend  within  twenty  days,  on  payment  of  costs  of 
defendant.  From  this  order  the  present  appeal  was  taken. 

Max  Goepp,  for  the  appellant. — I.  Where  one  cause  of  action 
is  bad,  for  an  intrinsic  reason,  the  defendant  should  demur 
separately  to  that  cause  of  action,  and  cannot  raise  the  question 
of  its  sufficiency  by  a  demurrer  to  the  whole  complaint,  on  the 
ground  of  raisjoinder.  (Cook  a.  Chase,  3  Duer,  643.)  A  de- 
murrer on  the  ground  of  improper  joinder  lies  only  for  viola- 
tions of  the  provisions  of  section  167  of  the  Code.  On  demur- 
rer, the  party  demurring  will  be  confined  strictly  to  the  grounds 
actually  assigned,  and  cannot  avail  himself  of  any  other  objec- 
tion, however  tenable.  (Hobart  a.  Frost,  5  Duer,  672  ;  Eldridge 
a.  Bell,  12  How.  Pr.,  547;  Wilson  a.  Mayor,  &c.,  of  N.  Y.,  6 
Abbotts'  Pr.,  6 ;  Cook  a.  Chase,  supra  ;  Malone  a.  Stilwell,  15 
Abbotts'  Pr.,  421.)  In  any  event,  plaintiff  is  entitled  to  judg- 
ment on  his  third  statement  of  cause  of  action. 

II.  Defendant's  second  demurrer  is  bad,  in  point  of  form, 
because  it  unites,  in   one   assignment,  separate   and  distinct 
objections  to  the  first  two  statements  of  causes  of  action.     The 
separate  objections  should  have  been  separately  stated.     (Code, 
§  145.) 

III.  This  demurrer  cannot  be  sustained  against  our  second 
statement  of  cause   of  action,  which   sets   forth  a  judgment' 
against  Thomas  B.  Smith  and  Diamond.     The  alleged  defect  is 
the  omission  of  both  Diamond  and  John  Smith. 

IV.  If  the  demurrer  is  bad  as  to  the  second  count,  it  must 
fail  as  to  the  third  also,  both  being  joined  in  the  one  assignment. 
(Peabody  a.  Washington  County  Mutual  Ins.  Co.,  20  Barb., 
339.) 

Y.  The  first  and  second  statements  of  causes  of  action  are  not 
defective  for  want  of  parties.  To  style  a  judgment  a  contract 
between  the  plaintiff  and  the  defendant  is,  manifestly,  a  fiction  ; 
and  the  fictions  of  the  law  are  never  allowed  to  work  oppres- 
sion. In  Mahaney  a.  Penman  (4  Duer,  603),  the  liability  of 
defendants  in  a  joint  judgment  was  treated  as  a  joint  liability 
on  contract  only,  because  it  appeared  from  the  record  that  the 
judgment  had  been  obtained  on  a  joint  contract.  To  hold  that 
these  three  judgments  cannot  be  joined  in  one  action  against 
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defendants  is  to  subject  him  to  three  bills  of  costs  instead  of 
one. 

William  J.  Huff,  for  the  respondent. — I.  There  are  several 
causes  of  action  improperly  united.  (Burgess  a.  Abbot,  6  Hill, 
135 ;  Gihnan  a.  Rivers,  10  Pet.,  299  ;  Le  Roy  a.  Shaw,  2  Duer, 
626 ;  Haire  a.  Baker,  5  N.  Y.,  359 ;  Malone  a.  Stilwell,  15 
Abbotts'  Pr.,  421 ;  Davy  a.  Betts,  23  How.  Pr.,  396.)  The 
first  cause  of  action  stated  in  the  complaint  is  one  existing 
against  three  persons :  the  second  one  existing  against  two  per- 
sons. Section  167  of  the  Code,  as  it  stood  when  this  demurrer 
was  put  in,  provided  that  the  causes  of  action  so  united  must 
affect  all  the  parties  to  the  action,  and  belong  to  one  of  the 
classes  therein. 

II.  There  is  a  defect  of  parties.  John  G.  Diamond  and  John 
Smith  should  be  made  parties  defendant.  The  complaint  states 
that  judgment  was  recovered  against  all  three.  (See  Baggott 
a.  Boulger,  2  Duer,  160,  and  cases  above  cited.) 

BY  THE  COURT.* — MONCEIEF,  J. — The  complaint  alleges  the 
recovery  of  three  judgments  in  the  State  of  Pennsylvania,  by 
one  Ridgway ;  the  first  on  the  17th  of  February,  1858,  against 
the  defendant  and  one  John  Smith  and  John  G.  Diamond ;  the 
second  on  the  18th  of  December,  1860,  against  the  defendant 
"  and  John  G.  Diamond ;  and  the  third  against  the  defendant 
alone,  on  the  18th  of  December,  1860. 

It  must  be  obvious  that  the  complaint  must  be  sustained,  if 
at  all,  under  subdivision  1st  or  2d  of  section  167  of  the  Code, 
and  quite  clearly  it  is  not  embraced  within  the  former.  If  it  is 
sought  to  bring  the  case  within  the  latter,  then  the  plaintiff 
must  show  that  his  three  causes  of  action  united  in  his  com- 
plaint all  arise  out  of  "contract,  express  or  implied,"  and 
affects  all  the  parties  to  the  action.  The  plaintiff  avers  a  liabil- 
ity of  the  defendant  arising  upon  a  separate  and  sole  contract, 
and  a  joint  liability  with  others  arising  upon  contract  made 
jointly  with  Diamond  and  Smith.  A  judgment  may  properly 
be  regarded  as  a  contract,  &c.  (Mahaney  a.  Penman,  4  Doer, 
603.)  The  defendant  cannot  be  held  separately  liable  to  the 

*  Present,  MONCRIKF,  ROBERTSON,  and  MONKLL,  JJ. 
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plaintiff  upon  his  joint  contract  with  Smith  and  Diamond  in 
this  action,  instituted  against  him  alone,  and  it  would  seem  to 
follow  that  the  complaint  is  bad  in  thus  uniting  three  causes  of 
action  in  which  it  does  not  affirmatively  appear  that  a  separate 
judgment  could  be  given  against  him. 

Applying  the  test  as  given  in  Chitty  on  Pleading  (vol.  1,  pp. 
228,  229),  that  "  where  the  plaintiff  has  two  causes  of  action 
which  may  be  joined  in  one  action,  he  ought  to  bring  one 
action  only ;  and  if  he  commence  two  actions,  he  may  be  com- 
pelled to  consolidate  them  and  pay  the  costs,  and  to  pay  the 
costs  of  the  application,"  and  it  is  quite  plain  the  causes  of 
action  in  this  complaint  are  improperly  united.  If  three  ac- 
tions had  been  commenced, — one  against  this  defendant ;  an- 
other against  this  defendant,  Diamond,  and  Smith  ;  and  a  third 
against  this  defendant  and  Diamond, — it  could  not  be  contend- 
ed that  the  court  would  entertain  an  application  to  consolidate 
those  actions. 

The  order  was  correct,  and  should  be  affirmed  with  costs. 


ANONYMOUS, 

New  York  Superior  Court ;  Special  Term,  Feb.,  1856. 

\ 

ATTORNEY  AND  CLIENT. — ILLEGAL  CONTRACT. — TRANSFER   IN 
FRAUD  OF  THE  LAW. 

A  merely  colorable  transfer  of  a  thing  in  action  for  the  purpose  of  ostensibly  dis- 
connecting the  real  party  in  interest,  and  of  prosecuting  an  action  on  it  in  the 
name  of  one  who  has  no  interest,  is  fraudulent  and  illegal ;  and  unless  there  is 
something  in  the  relation  of  the  parties  to  the  transfer  to  take  the  case  out  of 
the  general  rule,  the  court  will  neither  enforce  it,  nor' restore  the  parties. 

The  same  rule  should  be  applied  though  the  assignor  acted  in  the  transaction  by 
an  agent.  But  where  such  a  transfer  is  shown  to  have  bee~n  procured  by  the 
assignee  while  acting  as  attorney  for  the  assignor,  and  by  advice  given  in  that 
capacity,  and  for  the  purpose  of  suing  in  his  own  name,  equity  requires  that  it 
should  not  be  enforced,  or  if  it  has  been  executed,  that  it  should  be  rescinded 
on  the  application  of  the  client.  * 

*  Compare  Ford  a.  Harrington  (16  N.  Y.,  285),  which  is  to  similar  effect. 
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The  provision  of  the  Code  of  Procedure,  which  leaves  the  compensation  of  attor- 
neys to  be  fixed  by  agreement  with  the  client,  does  not  alter  the  rules  as  to 
the  validity  of  purchases  by  attorneys  from  their  clients. 

Trial  by  the  court,  of  an  action  brought  to  set  aside  an  assign- 
ment made  by  the  plaintiff  to  the  defendant  his  attorney. 

The  facts  appear  sufficiently  in  the  opinion. 

Mr.  Jordan,  for  the  plaintiff. 
Mr.  Brady  ^  for  the  defendant. 

HOFFMAN,  J. — It  is  of  peculiar  importance  in  this  cause  care- 
fully to  analyze  the  complaint,  and  fully  to  understand  the 
position  of  the  plaintiff  upon  it ;  and  this  analysis  must  be 
made  in  relation  to  two  branches  of  the  cause.  1st.  As  to  the 
transaction  respecting  the  Bacon  claim ;  and  2d.  That  regard- 
ing the  Ware  judgment. 

I.  The  allegation  of  the  complaint  is,  that  on  the  25th  of 
March,  1853,  the  plaintiff  had  a  valid  claim  against  one  Bacon, 
for  the  sum  of  $8,500  ;  and  directed  the  defendant  to  commence 
an  action  for  the  recovery  of  the  same.  That  the  defendant 
fraudulently  advised  the  agent  of  the  plaintiff  that  it  was  prop- 
er and  necessary  to  disconnect  the  plaintiff  ostensibly  from  the 
demand ;  and  for  that  purpose,  an  assignment  should  be  made 
to  him  the  defendant.  That  under  this  advice,  and  from  the 
influence  of  the  confidential  relation  of  attorney  and  client 
between  them,  an  assignment  was  made  of  the/  claim,  in  con- 
sideration of  one  dollar ;  but  no  consideration  was  ever  paid. 
Such  assignment  was  made  by  the  agent  of  the  plaintiff.  That 
the  defendant  then  commenced  an  action  upon  the  claim,  in 
which  a  reference  was  ordered.  That  while  such  reference  was 
pending,  the  defendant  represented  that,  to  carry  out  the  scheme 
effectually,  it  was  necessary  that  a  consideration  should  be 
paid,  and  that  he  would  actually  advance  some  money,  and 
enter  into  some  pretended  arrangement  as  to  paying  the  bal- 
ance of  the  consideration.  That  for  this  colorable  purpose,  and 
without  any  intention  to  make  an  assignment  of  the  demand, 
the  plaintiff's  agent  received  from  him  $500,  and  signed  a 
receipt  for  that  sum,  drawn  up  by  defendant.  That  receipt 
expressed,  besides  the  acknowledgment  of  the  payment,  that 
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such  sum  was  to  be  repaid  if  the  Bacon  claim  was  not  collect- 
ed ;  but  if  collected,  the  defendant  was  to  pay  nine  hundred 
dollars  more. 

That  subsequently,  more  fully  to  effect  the  fraudulent  design, 
the  defendant  urged  an  assignment  direct  from  the  plaintiff.' 
That  this  was  accordingly  drawn  up  by  the  defendant,  and  was 
executed  by  the  plaintiff,  confiding  in  the  representations,  and 
influenced  by  the  relation  between  them,  without  any  intention 
to  transfer  the  demand ;  and  that  the  same  was  colorably  and 
fraudulently  obtained  from  him.  The  complaint  then  states  a 
recovery  by  the  defendant  of  a  judgment  against  Bacon  for 
about  $8.345  01 ;  and  that  the  defendant  has  actually  received 
about  $8.300  upon  the  same.  Judgment  for  this  sum  (as  well 
as  upon  another  demand)  is  asked  in  the  complaint. 

In  order  to  understand  the  first  and  highly  important  point, 
it  is  necessary  to  notice  one  piece  of  testimony  in  connection 
with  the  complaint.  The  person  who  was  the  agent  of  the 
plaintiff  in  the  whole  of  these  transactions,  was  examined  be- 
fore the  referee  as  a  witness,  and,  according  to  his  own  present 
statement,  gave  evidence  to  sustain  the  claim  of  the  defendant, 
— knowing  that  he  had  not  any  claim  whatever,  and  being  ad- 
vised that  it  was  a  mere  scheme  for  the  better  securing  the 
demand  in  suit.  It  is  not  open  to  denial,  that  he  did  not  tell 
the  whole  truth  before  the  referee.  It  is  indisputable  that  his 
evidence  led  to  the  conclusion  of  the  referee  that  the  defendant 
was  the  owner.  It  is  certain  that  he  now  states  that  defendant 
had  no  such  ownership. 

I  do  not  advert  at  present  to  any  contrast  of  his  testimony 
with  the  evidence  given  by  other  witnesses  in  the  present  suit. 
I  notice  it  as  bearing  upon  the  first  point  to  be  examined  upon 
his  own  allegations,  and  upon  those  merely. 

It  is  not  to  be  contested,  that  the  case  thus  presented,  is  a 
case  of  fraud ;  a  fraud  practised  upon  the  referee — upon  the 
defendant  Bacon — and  upon  the  law,  embodied  in  the  Code. 
The  plaintiff  is  responsible  for  the  acts  and  statements  of  his 
agent  throughout  the  transaction.  The  agent  WHS  to  be  the 
witness.  He  was  the  witness.  By  his  consent,  a  fictitious 
plaintiff  was  placed  before  the  court ;  and  that  imposition  was 
supported  by  his  oath,  through  the  whole  struggle  in  the  cause. 
He  now  conies,  stained  with  this  illegal  design,  successfully 
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accomplished  by  these  statements,  to  sustain  an  action,  the 
success  of  which  must  rest  upon  his  immoral  and  illegal  conni- 
vance in  a  fraud,  if  it  does  not  involve  him  in  perjury. 

I  may  refer  to  the  language  in  which  eminent  judges  have 
characterized  actions  resting  upon  similar  violations  of  public 
or  municipal  law,  or  of  sound  morality  and  justice.  Chief- 
justice  Wilmot,  in  repudiating  a  suit  upon  a  bond  given  upon 
compounding  a  prosecution  for  perjury,  says:  "It -is  void  by 
the  common  law ;  and  the  reason  why  the  common  law  says 
such  contracts  are  void,  is  the  public  good.  You  shall  not 
stipulate  for  iniquity.  All  writers  upon  the  law  agree  in  this, 
that  no  polluted  hand  shall  touch  the  pure  fountains  of  justice." 
(2  Wils.,  350.)  Chancellor  Kent,  says :  "  There  is  to  my  mind 
something  monstrous  in  the  ^proposition,  that  a  court  of  law 
ought  to  carry  into  effect  a  contract  founded  on  a  breach  of 
law ;  it  is  encouraging  disobedience,  and  giving  to  disloyalty 
its  unhallowed  fruits."  (16  Johns.,  486.)  Chancellor  Sandford 
expresses  himself  thus  :  "  Illegal  contracts  are  not  enforced  by 
the  laws  of  the  country,  whose  laws  they  violate  or  evade.  A 
system  destitute  of  such  a  principle,  would  be  inconsistent  with 
itself;  and  the  regulations  of  society  would  be  easily  frustrated, 
if  men  were  at  liberty  to  contravene  them  by  compact,  and  to 
claim  the  faith  of  contracts,  when  violating  the  laws  of  their 
•  country."  (HopL,  26.) 

"  JSTo  issue  can  be  formed  in  relation  to  frauds  and  simula- 
tions between  the  parties  implicated  in  them,  which  a  tribunal 
of  justice  ought  to  try,"  is  the  language  of  the  court  of  Louisia- 
na. (1  Louis.  Ann.  j?.,  69.)  "  If  a  contract  is  illegal,  or  op- 
posed to  public  policy,  and  is  executed  in  whole  or  in  part,  and 
the  parties  are  equally  guilty,  neither  a  court  of  law  nor  of 
equity  will  interpose  to  give  relief  to  either,"  is  the  expression 
of  the  rule  in  Georgia.  (5  Georg.  It.,  404.)  And  the  Supreme 
Court  of  Vermont,  declares :  "  If  we  treat  this  transaction  as 
void,  by  reason  .of  its  illegality,  as  involving  a  breach  of  trust, 
arid  therefore  forbidden  by  the  policy  of  the  law,  it  falls  within 
the  general  rule, — that  the  court  will  neither  enforce  it  while 
executory,  nor  rescind  it.  when  executed."  (10  Vermont,  344.) 

I  might,  indeed,  explore  the  records  of  every  court  at  West- 
minster for  centuries,  and  of  every  tribunal  of  the  United  States, 
and  would  find  one  universal  repetition  and  sanction  of  the 
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principle  thus  stated.  I  refer  but  to  one  class  of  cases  as  an 
example.  Deeds  executed  to  entitle  a  party  to  a  seat  in  Par- 
liament, or  to  qualify  him  within  the  Game  laws,  cannot  be 
rescinded.  A  suit  in  equity  to  compel  a  surrender  will  not  be 
sustained. 

The  leading  cases  are  Roberts  a.  Roberts  (Daniel's  7?.,  143), 
and  Brackenbury  a.  Brackenbury  (2  JOG.  <&  W.,  391).  The 
latter  case  is,  it  is  true,  but  a  strong  expression  of  Lord  Eldon's 
opinion,  and  not  an  express  decision,  which  the  facts,  as  pre- 
sented, did  not  warrant ;  but  a  strong  expression  of  Lord  Eldon 
is  quite  close  to  a  decision.  The  latter  case,  with  a  decision  in 
the  court  of  King's  Bench  in  tlie  note,  is  clear  to  the  point  that 
a  deed  for  such  a  purpose  will  be  available.  The  party  cannot 
ask  a  court  of  equity  to  set  it  aside,  nor  resist  its  legal  force  in 
a  court  of  law  on  the  ground  of  its  illegality. 

It  is  needless  to  enter  upon  the  cases  taking  the  distinction 
between  contracts  execute'd  and  executor}' ;  or  upon  the  ques- 
tion, as  to  which  judges  have  differed  widely,  whether  a  high 
morality  is  best  answered  by  a  reinstatement  of  the  parties  to 
an  illegal  transaction  in  their  former  position,  or  by  an  entire 
inactivity,  and  a  rigorous  refusal  of  courts  of  justice  to  inter- 
pose at  all.  I  may  confidently  assert,  that  the  present  case  is 
one,  which  would  fall  within  the  rule  prescribing  inactivity, 
unless  the  relations  of  the  parties  create  an  exception. 

That  such  exceptions  exist,  even  in  cases  of  perfected  con- 
tracts, is  recognized  by  Lord  Mansfield  in  Smith  a.  Bromley 
(Douglass,  696,  n.  3) ;  by  Lord  Langdale  in  Simson  a.  Lord 
Howden  (1  Keen's  JR.,  597);  and  by  the  Supreme  Court  of 
Vermont  in  Dixon  a.  Olmstead  (9  Verm.,  316) ;  and  in  many 
other  decisions,  which  it  would  be  superfluous  to  enumerate. 

The  present  case  forms,  in  my  opinion,  another  exception. 
Upon  the  theory  of  the  plaintiff,  the  defendant  was  as  culpable 
as  himself,  or  more  so.  The  defendant  was  an  attorney  coun- 
selling and  aiding,  according  to  the  plaintiff's  assertions,  the 
violation  of  law  and  truth ;  suggesting  the  scheme,  and  guiding 
its  execution.  It  was  done  to  promote  success  in  a  cause  in 
which  he  was  to  be  the  party  on  the  record — uniting  a  control 
as  plaintiff  with  the  influence  as  attorney ;  and  it  was  done 
after  the  relation  of  attorney  and  client  had  been  constituted. 

A  court  of  equity  has  long  held,  that  this  relation  admitted 
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of  so  much  influence,  of  such  an  abuse  of  confidence,  and  so 
great  an  opportunity  for  extortion,  as  placed  the  client  in  a  state 
of  pupilage,  and  the  attorney  in  the  position  of  a  guardian. 
Hence  a  gift  or  transfer  of  property — especially  the  property 
in  litigation — from  a  client,  is  presumptively  nugatory  and 
void.  It  will  not  be  enforced  on  the  application  of  the  attor- 
ney, and  will  be  cancelled,  on  equitable  terms,  on  the  demand 
of  the  client. 

I  need  not  go  over  the  multitude  of  cases,  the  cloud  of  wit- 
nesses to  the  prevalence  of  the  great  principle  thus  adopted 
and  sustained.  We  may  trace  it  from  the  case  in  the  Year 
Book,  in  the  reign  of  Henry  YII.  (cited  in  "Wood  a.  Downes, 
18  Ves.,  120),  to  that  of  Carter  a.  Palmer  in  1839  (1  Drury  & 
Walsh,  722).  I  have  formerly  examined  the  leading  authori- 
ties in  the  two  cases  cited  by  counsel, — Berrieu  a.  McLane 
(Hoffm.,  410)  and  Howell  a.  Ransom  (1  N.  T.  Leg.  Obs.,  10 ; 
affirmed,  11  Paige,  538).  I  find  no*  reason  to  change  the  con- 
clusions there  stated. 

A  court  of  chancery  thus  framed  a  system  for  the  govern- 
ment of  contracts  and  transfers  between  advocates  and  clients, 
distinct  from  the  general  law,  and  marked  by  a  peculiar  and 
high-toned  rigor  of  equity.  It  was  adopted,  not  merely  to 
shelter  the  confiding  from  deception,  but  also  to  sustain  the 
reputation,  and  therefore  to  advance  the  truest  interests  of  the 
profession.  It  was  to  render  duty  and  benefit  one  and  the 
same.  It  was  the  offspring  of  a  paternal,  as  well  as  a  resolute 
justice.  It  was,  to  borrow  the  eloquence  of  Mr.  Grattan, 
"  guarded  by  settled  maxims  of  honor,  as  well  as  by  wholesome 
rules  of  law.  It  was  felt  that  to  tolerate  would  be  to  embrace, 
and  that  it  must  be  kept  unsullied,  uncovenanted,  and  uncir- 
cumscribed ;  that  the  paths  which  it  pointed  to  were  the  paths 
of  honor,  and  the  ways  in  which  it  led  were  the  ways  of 
peace."  * 

I  consider  that  the  rule  I  have  adverted  to  is  justly  to  be  ex- 
tended, so  as  to  forbid  the  defendant  from  alleging  that  in  the 
plaintiff's  case  there  is  such  a  delinquency  in  him  as  to  make  a 
bar  to  this  action.  It  then  results,  that  assuming  the  case  of 
the  complaint  to  have  been  fully  established,  and  assuming  the 

*  Speech  oil  Orde's  Commercial  Propositions. 
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concert  of  the  parties  in  the  alleged  illegal  design  to  have  been 
made  out,  the  action  may  still  be  sustained. 

II.  This  leads  to  the  question,  Are  the  allegations  of  the 
complaint  supported  ?  They  are  not,  if  the  agent  is  not  to  be 
considered  a  credible  witness.  This  is  the  next,  and  important 
question.  To  deny  and  overthrow,  or  to  support  him,  has  been 
the  great  struggle  in  the  cause. 

The  judge  then  analyzed  the  testimony,  and  continued  as 
follows : 

This  examination  compels  me  to  discard  the  testimony  of  the 
agent  from  the  case,  and  to  decide  it  upon  the  pleadings,  ad- 
missions, and  undisputed  evidence. 

The  allegations  of  fraud  in  the  complaint  are  therefore 
wholly  unsupported,  and  the  rights  of  the  parties  are  to  be 
decided  upon  the  admitted  facts.  The  answer  itself  furnishes 
the  ground  for  determining  that  the  transfer  of  the  Bacon  claim, 
cannot  be  sustained  as  an  absolute  purchase,  but  should  stand 
as  a  security ;  or  rather  the  proceeds  recovered  are  to  be 
accounted  for  upon  a  regular  adjustment  of  accounts.  The 
rule  and  authorities  to  which  I  have  before  referred  inevitably 
lead  me  to  this  conclusion. 

I  may,  however,  notice  the  late  case  of  Tomson  a.  Judge  (3 
Drew's  7?.,  306;  London  Law  Mag.,  Feb.,  1852).  Vice-chan- 
cellor Kinderly  said :  "  There  was  no  rule  of  the  court  prohib- 
iting a  purchase  of  the  client's  property.  It  might  be  done 
even  while  the  relation  subsisted ;  but  such  purchases  are  to  be 
viewed  with  great  jealousy,  and  the  onus  was  on  the  solicitor 
to  show  that  the  transaction  was  perfectly  fair,  that  the  client 
knew  what  he  was  doing,  and,  in  particular,  a  fair  price  was 
given." 

The  case  appeared  on  the  evidence  to  be  one  of  a  gift,  and 
the  court  adverted  to  the  distinction  between  gifts  and  pur- 
chases. As  to  the  former,  the  court  holds  them  absolutely 
void.  As  to  the  latter  the  rule  is  modified  and  less  rigid.  The 
case  turned  upon  the  establishment  of  the  relation  of  client  and 
counsel,  which  was  made  out. 

It  does  not  appear  that  the  property  given  was  the  property 
in  suit. 

Counsel  have  referred  to  the  Code,  and  the  change  which  it 
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has  perfected  in  permitting  bargains  for  services  between 
advocate  and  client.  Whatever  may  be  the  extent  of  this 
provision,  and  the  alteration  it  has  produced  in  the  former  law, 
it  does  not,  in  my  judgment,  either  in  letter  or  spirit,  apply  to 
the  case  of  a  purchase  by  an  attorney  of  the  property  of  his 
client,  the  subject  of  litigation. 

The  judge  then,  in  conclusion,  stated  the  main  points  of  the 
account  to  be  settled. 


HAEWOOD  a.  THE  PEOPLE. 

•  • 

Court  of  Appeals  ;  March  Term,  1863. 
EVIDENCE. — INDICTMENT  FOK  KEEPING  BAWDY-HOUSE. 

Upon  the  trial  of  an  indictment  for  keeping  a  bawdy-house,  it  is  admissible, 'in 
order  to  prove  the  character  of  the  house  kept  by  the  defendant,  to  show  that 
notorious  prostitutes  were  found  frequently  there.  Hence,  evidence  that  women 
were  arrested  there,  and  taken  before  a  magistrate,  and  convicted  as  such,  is 
proper. 

For  the  purpose  of  fixing  knowledge  upon  the  defendant  of  the  character  of  the 
inmates  of  his  house,  it  is  proper  to  show  that  he  knew  of  these  charges  against 
them.  Hence,  evidence  that  he  became  bail  for  them  is  proper. 

Evidence  that  the  defendant  had,  on  a  previous  charge,  been  arrested  on  a  war- 
rant, and  that  after  that  time  he  kept  the  women  who  were  shown  to  be  pros- 
titutes concealed  in  his  house,  is  proper. 

What  is  a  sufficient  charge,  in  an  indictment,  of  keeping  a  bawdy-house. 

Error  to  the  Supreme  Court. 

• 

DAVIES,  J. — The  indictment  charged  the  plaintiff  in  error 
.  with  keeping  a  bawdy-house.  It  was  proven  that  he  kept  a 
house  in  the  city  of  Syracuse,  and  to  make  out  the  offence  it 
was  necessary  to  establish  the  character  or  kind  of  house  so 
kept  by  him.  A  bawdy-house  is  defined  to  be  a  house  of  ill- 
fame,  kept  for  the  resort  and  unlawful  commerce  of  lewd 
people  of  both  sexes.  (1  Bouvier  L.  Diet,,  163.)  It  was 
essential  therefore  for  the  prosecution  to  establish  the  character 
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of  the  house,  and,  to  show  that,  the  characters  of  the  persons 
frequenting  it  or  resorting  to  it.  The  questions  put  to  the  wit- 
nesses, and  objected  to,  only  called  out  the  fact  that  females 
were  found  in  the  house,  and  were  taken  from  there  before  a 
magistrate,  and  convicted  as  prostitutes,  and  punished  as  such. 
This  was  prima-facie  evidence  of  the  character  of  the  persons 
frequenting  the  plaintiff's  house,  and  was  legitimate  and  proper 
evidence  to  establish  such  character.  Proof  that  prostitutes 
were  found  frequently  at  plaintiffs  house,  and  these  notoriously 
so,  were  circumstances  bearing  directly  on  the  issue  whether 
the  plaintiff  kept  a  bawdy-house,  or  house  of  ill-fame ;  and  the 
jury  would  be  warranted  in  finding,  as  they  did,  from  such 
circumstances,  and  the  additional  one  that  convicted  and  noto- 
rious prostitutes  were  frequently  arrested  there,  that  he  kept  a 
house  of  that  character.  The  materiality  of  the  inquiry  did  not 
consist  in  the  fact  that  arrests  of  such  women  were  made  in  the 
plaintiff's  house,  but  in  the  fact  that  women  of  such  character 
were  frequently  found  there,  and  permitted  there,  after  their 
arrest  and  conviction  as  prostitutes.  The  inquiry  as  to  the 
agency  of  the  plaintiff  in  procuring  bail  for  them,  when  arrest- 
ed upon  such  charges,  was  eminently  legitimate,  as  tending  to 
show  his  knowledge  of  the  character  of  the  women  occupying 
and  frequenting  his  house.  A  man  careful  of  the  reputation 
of  his  house,  and  regulating  it  upon  correct  principles,  is  not 
accustomed  to  have  found  there  women  notoriously  charged 
with  the  offence  of  prostitution  ;  and,  for  the  purpose  of  fixing 
on  the  plaintiff  the  knowledge  of  the  character  of  the  inmates 
of  his  house,  and  as  their  character  and  habits  determined  the 
kind  and  character  of  the  house  he  kept,  it  was  proper  to  show 
that  he  knew  of  these  charges  against  them,  and  that  such 
knowledge  was  evidenced  by  his  becoming  bail  for  them  before 
the  police  magistrates. 

The  time  of  making  the  arrests  was  of  no  materiality,  except 
as  indicating  the  presence  in  the  plaintiff's  house  of  women  of 
the  character  his  inmates  were  found  to  be  ;  and  the  time  when 
they  were  thus  found  to  be  there  was  a  material  inquiry,  and 
in  this  respect  the  questions  as  to  time  of  making  the  arrests, 
and  when  last  made,  were  properly  allowed  to  be  put. 

In  the  view  we  take  of  this  case,  and  the  facts  necessary  to 
be  established  by  the  prosecution  to  warrant  the  jury  in  con- 
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victing  the  plaintiff,  the  judge  correctly  told  the  jury  that  the 
frequent  arrests  at  the  plaintiffs  house  of  females  theretofore 
convicted  as  prostitutes  was  a  circumstance  proper  to  be  taken 
into  consideration  by  the  jury  in  making  up  their  verdict.  It 
was  not  the  fact  that  such  females  were  frequently  arrested  in 
the  plaintiffs  house  which  gave  point  and  significance  to  this 
part  of  the  charge,  but  the  fact  that  females  theretofore  con- 
victed as  prostitutes  were  frequently  found  in  the  plaintiff's 
house.  The  fact  of  such  conviction  stamped  them  as  prosti- 
tutes, and  its  notoriety  and  the  circumstances  of  such  frequent 
arrests  must  have  brought  home  to  the  plaintiff  knowledge  of 
their  character.  The  character  of  the  inmates  of  the  plaintiffs 
house  determined  the  kind  of  house  he  kept ;  and  if  it  was  fre- 
quented by  prostitutes  notoriously  so,  and  they  were  frequently 
arrested  there  by  police  officers,  the  jury  were  authorized  to 
find  it  was  a  bawdy-house,  or  house  of  ill-fame. 

We  see  no  error  in  the  admission  of  the  evidence  objected  to, 
or  in  that  part  of  the  charge  excepted  to,  and  think  the  judg- 
ment should  be  affirmed. 

ROSEKRANS,  J. — The  objection  to  the  indictment  was  not  well 
taken.  A  bawdy-house  has  been  defined  to  be  "  a  house  of  ill- 
fame,  kept  for  the  resort  and  commerce  of  lewd  people  of  both 
sexes."  The  plaintiff  in  error  was  charged  in  the  indictment 
with  keeping  such  a  house  unlawfully  and  for  filthy  lucre  and 
gain,  receiving  in  such  house  divers  men  and  women,  who,  by 
his  consent  and  procurement,  did  commit  whoredom  and  forni- 
cation therein,  to  the  common  nuisance  of  the  People  of  the 
State.  These  allegations  are  sufficient  to  constitute  a  charge  of 
keeping  a  bawdy-house. 

It  was  also  competent  for  the  public  prosecutor  to  prove  that 
women  who  were  in  the  house  were  arrested  as  prostitutes,  to 
the  knowledge  of  the  accused,  and  that  he  interested  himself  to 
procure  bail  for  them,  in  connection  with  evidence  that  the 
women  were  known  and  had  been  convicted  as  prostitutes. 
Though  the  charge  in  the  indictment  is  general,  evidence  may 
be  given  of  particular  facts,  tending  to  show  w,he  character  of 
the  house,  and  the  knowledge  of  the  accused  that  the  women 
arrested  were  prostitutes.  (Rose.  Or.  Ev.,  796.) 

The  court  also  properly  allowed  the  warrant  for  the  arrest  of 
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the  defendant  under  the  charge  of  keeping  a  bawdy-house  to 
be  proved.  It  appeared  that  the  arrest  was  made  in  Septem- 
ber, 1861 ;  and  it  was  shown  that  after  that  time  the  accused 
kept  the  girls  who  were  shown  to  be  prostitutes  in  his  house, 
concealed  there  at  times  when  the  officers  came  to  arrest  them, 
and  gave  bail  for  them.  This  evidence  tended  to  show  knowl- 
edge by  the  accused  that  the  girls  were  prostitutes. 

The  court  properly  charged  the  jury  that  the  frequent  arrest 
of  females  at  the  house  of  the  accused,  who  had  previously  been 
convicted  as  prostitutes,  was  a  circumstance  to  be  taken  into 
consideration  by  the  jury.  The  fact  that  prostitutes  were  found 
at  the  house  of  the  accused,  and  were  arrested  there,  tended  to 
prove  that  the  house  was  a  bawdy-house. 

The  judgment  should  be  affirmed. 

WEIGHT,  MARVIN,  and  BALCOM,  JJ.,  concurred. 

DENIO,  Ch.  J.,  could  not  see  how  the  fact  that  a  warrant  upon 
a  previous  charge  had  been  issued  against  the  plaintiff  -in  error 
was  admissible.  He,  together  with  SELDEN  and  EMOTT,  JJ^ 
dissented. 

Judgment  affirmed. 


CHAMBERS  a.  LEWIS. 
Court  of  Appeals  ;  September  Term,  1863. 

CONVERSION. — DEMAND  AND  REFUSAL. — MANUFACTURING  CORPO- 
RATION.— LIABILITY  OF  STOCKHOLDERS  AND  TRUSTEES. — SHER- 
IFF'S SALE. — BONA-FIDE  PURCHASER. — FRAUDULENT  TRANS- 
FERS.— CHANGE  OF  POSSESSION. 

In  pleading  the  liability  of  a  stockholder  under  the  Laws  of  1848,  ch.  40,  §  10,— 

which  provides  that  stockholders,  in  manufacturing  corporations  allowed  to  be 

formed  by  that  act,  shall  be  liable,  in  case  the  capital  is  not  paid  in,  for  debts 

of  the  company,  in  an  amount  equal  to  the  amount  of  stock  held,— it  must  b« 

VOL.  XVI.  -28 
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averred  that  such  stockholder  held  an  amount  of  stock  equal  to  the  amount  for 
which  he  is  sought  to  be  held  liable. 

In  pleading  the  liability  of  a  trustee  under  section  12  of  the  same  act,  it  must  be 
averred  that  the  debt  was  existing  at  the  time  of  the  failure  to  publish  the  an- 
nual certificate,  or  that  it  was  contracted  afterwards,  before  such  report  was 
published. 

In  pleading  the  liability  of  a  trustee  who  has  consented  to  an  increase  of  the  com- 
pany's indebtedness  beyond  its  capital,  in  violation  of  section  23  of  the  same 
act,  it  must  be  averred  that  the  excess  of  debt  over  the  capital  was  equal  to,  or 
exceeded,  the  amount  for  which  he  is  sought  to  be  held  liable. 

To  constitute  a  demand  and  refusal  evidence  of  a  conversion,  it  is  sufficient  that 
the  goods  are  in  the  possession  of  the  agent  of  the  defendant,  and  that  the  lat- 
ter, on  demand,  refuses  to  permit  his  agent  to  deliver.* 


*  Refusal  to  deliver  after  demand,  is  not  itself  a  conversion,  but  only  evidence 
of  it ;  and  an  allegation  in  pleading,  or  a  finding  by  a  referee,  of  a  demand  and 
refusal,  is  not  an  allegation  or  finding  of  a  conversion.  (Munger  a.  Hess,  28 
Barb.,  75  ;  Hill  a.  Covell,  IN.  Y.,  522.) 

The  following  cases  further  exhibit  the  rules  as  to  the  necessity  of  a  demand 
before  suit  in  respect  to  personal  property,  and  the  mode  of  making  such  demand. 

In  the  case  of  an  actual  conversion  of  personal  property,  or  a  tortious  taking  of 
it,  no  previous  demand  is  necessary  to  maintain  an  action  against  the  wrongdoer. 
(Farrington  a.  Payne,  15  Johns.,  431  ;  Pierce  a.  Van  Dyke,  6  Hill,  613  ;  Stillman 
a.  Squire,  1  Den.,  327  ;  Zachrisson  a.  Ahman,  2  Sandf.,  68.) 

A  buyer  of  goods,  who  procures  the  sale  by  fraud,  is  guilty  of  a  tortious  taking 
within  this  rule,  so  that  the  seller  may  sue  him  without  a  previous  demand. 
(Ladd  a.  Moore,  3  Sandf.,  589  ;  Tallman  a.  Turck,  26  Barb.,  167.) 

As  to  demand  on  insolvent  buyer,  or  on  custom-officer  having  custody  of  the 
goods  in  transit,  see  Mottram  a.  Heyer  (1  Den.,  483  ;  5  lb.,  629.) 

The  following  are  illustrations  of  what  is  considered  an  actual  conversion  within 
this  rule. 

One  in  possession  of  goods  of  another  as  bailee,  wrongfully  selling  them  (Glass- 
ner  a.  Wheaton,  2  E.  D.  Smith,  352)  ;  or  a  part  of  them.  (Vincent  a.  Conklin,  1 
lb.,  203.)  >  : 

A  plaintiff  and  constable  seizing  the  property  of  A.  under  process  against  B., 
although  notified  of  the  ownership.  (Farrington  a.  Payne,  15  Johns.,  431  ;  Tomp- 
kins  a.  Haile,  3  Wend.,  406 ;  and  see  Stillman  a.  Squire,  1  Den.,  327.) 

A  bailee  delivering  the  thing  to  a  person  not  authorized  to  receive  it.  (Esmay 
a.  Fanning,  9  Barb.,  176.) 

A  tenant  wrongfully  removing  from  the  premises  chattels  leased  therewith. 
(Davison  a.  Donadi,  2  E.  D.  Smith,  121.) 

If  the  defendant  is  sought  to  be  held  liable  constructively,  on  account  of  the 
possession  of  another  person,  without  knowledge  by  him  of  any  tortious  act  hav- 
ing been  committed, — e.  g.,  where  a  husband  is  sued  for  stolen  goods  delivered  to 
his  wife, — a  demand  and  refusal  are  necessary  before  an  action  can  be  maintained 
for  the  goods.  (Gurney  a.  Kenny,  2  E.  D.  Smith,  132.) 

Where  goods  wrongfully  taken  by  one  person  come  into  the  possession  of  anoth- 
er, a  demand  should  be  made  upon  the  latter  before  suit  against  him,  unless  it  is 
known  that  he  cannot  show  that  he  came  into  the  possession  in  good  faith,  and 
for  a  lawful  purpose.  (Barrett  a.  Warren,  3  Hill,  348 ;  Pierce  a.  Van  Dyke,  6  lb., 
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The  title  to  goods  of  one  person,  wrongfully  sold  on  execution  as  the  property  of 
another,  does  not  pass  to  the  purchaser,  to  the  exclusion  of  the  title  of  the  true 
owner  in  possession,  although  the  purchaser  may  have  acted  in  entire  good 
faith. 

• 

618  ;  Hunter  a.  Hudson  Iron  &  Machine  Co.,  20  Barb.,  493  ;  Ely  a.  Ehle,  3  N.  T., 
606  ;  Tallman  a.  Turck,  26  Barb.,  167.) 

It  is  not  necessary  in  such  case  for  the  plaintiff  to  disprove  the  defendant's  good 
faith  and  the  lawfulness  of  his  purpose,  but  the  burden  of  proof  is  upon  the  de- 
fendant to  vindicate  his  possession,  and  show  that  a  demand  was  necessary  before 
the  suit.  It  seems,  therefore,  to  be  the  better  opinion,  that  in  an  action  against 
such  a  one  a  demand  need  not  be  averred  in  the  complaint,  and  that  the  case  of 
Fuller  a.  Lewis  (3  Abbotts'  Pr.,  383  ;  S.  C.,  13  Sow.  Pr.,  220),  where  an  averment 
of  demand  was  held  necessary  upon  demurrer,  is  not  to  be  extended ;  although 
the  conclusion  may  very  well  be  justified  in  an  action  against  an  assignee  for 
benefit  of  creditors,  as  in  that  case,  for  he  may  be  properly  presumed  to  have 
come  into  possession  in  good  faith,  and  for  a  lawful  purpose. 

In  an  action  against  an  innkeeper  for  loss  of  his  guest's  property,  demand  before 
suit  is  not  necessary  where  the  goods  are  actually  lost.  (McDonald  a.  Edgerton, 
5  Barb.,  560  ;  Willard  a  Reinhardt,  2  E.  D.  Smith,  148.) 

It  is  not  necessary  to  tender  back  unpaid  negotiable  paper,  which  was  received 
as  security  for  a  bailment,  before  suing  a  pledgee  of  the  bailee  to  recover  the  thing 
bailed.  (Keutgen  a.  Parks,  2  Sandf.,  60.) 

Where  one  borrows  on  a  request  that  the  owner  would  lend  to  him  until  a  cer- 
tain event,  and  let  him  pay  in  kind,  the  owner  must  make  demand  after  the 
event  before  suit  brought.  (Gilbert  a.  Iron  Manufacturing  Co.,  11  Wend.,  625.) 

In  general,  property  may  be  demanded  of  a  bailee  wherever  he  may  be  at  the 
time,  and  although  he  is  not  bound  to  deliver  it  at  that  place.  If  he  answer  that 
he  is  ready  to  deliver  it  at  the  proper  place,  there  is  no  breach  of  duty  ;  but  if  he 
deny  the  bailor's  right,  and  refuse  to  deliver  the  property  at  all,  it  is  a  conver- 
sion. (Dunlap  a.  Hunting,  2  Den.,  643.)  As  to  demand  on  bailee's  partner,  see 
Holbrook  a.  Wright  (24  Wend.,  169).  Where  a  carrier.of  goods  did  not  bring  the 
goods  to  the  terminus  at  which  he  undertook  to  deliver  them,  and  had  no  office 
or  agent  there,  he  was  held  liable,  although  the  plaintiff  had  made  no  demand  of 
them  at  that  place.  (Schroeder  a.  Hudson  River  R.  R.  Co.,  5  Duer,  55.) 

An  officer  having  made  a  proper  levy,  cannot  be  sued  in  trover  by  the  debtor 
for  a  part  of  the  goods  which  was  not  sold,  without  proving  a  demand  that  he 
redeliver  them,  and  a  refusal.  (Whitmarsh  a.  Angle,  3  Code  R.,  53  ;  S.  C.,  1  Am. 
Law  R.,  N.  S.,  695.) 

Where  a  debtor's  property  levied  on  is  such  that  he  is  entitled  to  have  a  certain 
amount  or  value  of  it  exempt,  he  should,  before  suing  for  its  detention,  give  no- 
tice to  the  officer  that  he  claims  that  it  is  exempt,  demanding  a  redelivery,  and 
give  the  officer  an  opportunity  to  comply.  (Seaman  a.  Luce,  23  Barb.,  240. 
Compare  Lynd  a.  Picket,  7  Minn.,  184.) 

Where  the  defendants  caused  a  vessel  belonging  to  M.  to  be  seized  in  Connecti- 
cut under  an  attachment  against  his  property,  issued  in  an  action  brought  liy 
them  against  him  in  a  court  of  that  State,  and  at  the  time  of  the  levy  of  the  at- 
tachment the  vessel  was  subject  to  a  chattel  mortgage  to  the  plaintiff,  which  was 
not  then  due,  and  under  which  M.  still  had  the  exclusive  right  to  the  possession 
of  the  vessel,  but  subsequently  the  mortgage  became  due  ; — Held,  that  on  default 
in  payment,  the  mortgagee's  demand  on  the  defendants  for  an  order  that  the  ves- 
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This  rule  applied  where  the  title  of  the  true  owner  was  acquired  at  a  prior  sale  on 
execution  against  a  corporation  of  which  such  owner  was  president,  and  the 
goods  had  never  been  removed,  the  owner's  possession,  though  commencing 
before  the  levy  of  the  first  execution,  being  a  mere  continuance  in  occupation, 
in  his  individual  right,  of  the  late  place  of  business  of  the  corporation. 

gel  be  delivered  to  them  might  properly  be  made  upon  the  defendants  where  they 
were  found  at  the  time,  and  the  plaintiff  was  not  bound  to  tender  the  fees  of  the 
attachment.  (Fairbanks  a.  Bloomfield,  5  Duer,  434.) 

One  who  would  rescind  a  sale  of  goods  by  him,  upon  the  ground  of  fraud  in  the 
purchaser,  must  act  promptly,  and  return,  or  offer  to  return,  what  he  has  received 
upon  it.  He  must  rescind  in  toto,  and  thus  place  the  other  party  in  before  the 
sale.  (Wheaton  a.  Baker,  14  Barb.,  694.) 

But  where  different  articles  are  sold  at  distinct  prices,  and  one  of  them  is  not 
according  to  the  contract,  it  is  not  necessary  to  return  the  other  articles,  although 
purchased  at  the  same  time.  The  purchaser  may  return  the  defective  article,  and 
recover  the  price  paid  therefor.  (Manning  a.  Humphreys,  3  E.  D.  Smith,  218.) 

In  an  action  of  nuisance  against  a  continuer,  for  neglect  to  remove  it,  a  special 
request  to  remove  it  must  be  shown.  (Hubbard  a.  Russell,  24  Barb.,  404.) 

The  fact  that  one  who  has  delivered  notes  upon  an  agreement  not  binding  upon 
him,  repudiates  it,  does  not  render  the  possession  of  the  other  party  tortious,  but 
a  demand  must  be  made  before  suit.  So  held,  where  the  agreement  was  void  for 
usury.  (Boughton  a.  Bruce,  20  Wend.,  234.) 

So  held,  also,  where  the  agreement  was  void  under  the  Statute  of  Frauds,  for  not 
being  in  writing.  (Spoor  a.  Newell,  3  Hill,  307.) 

To  enable  the  owner  to  maintain  an  action  for  the  conversion  of  a  chattel  hired, 
it  is  not  necessary  for  him  to  tender  back  to  the  defendant  the  amount  received 
for  the  hire.  *  He  may  recover  for  the  injury  sustained  by  the  conversion,  and 
also  keep  what  was  agreed  upon  between  the  parties,  and  received  as  an  equiva- 
lent for  the  lawful  use  of  the  thing.  (Disbrow  a.  Ten  Broek,  4  E.  D.  Smith,  397.) 

An  assignment  of  the  thing  by  the  true  owner,  after  its  conversion,  does  not 
enable  the  assignee  to  recover,  except  on  a  new  demand,  and  a  refusal.  (Hall  a. 
Robinson,  2  N.  Y.,  293  ;  Howell  a.  Kroose,  2  Abbotts'  Pr.,  167  ;  S.  C.,  less  fully 
reported,  4  E.  D.  Smith,  357.) 

And  such  demand  on  one  who  ceased  to  have  possession  before  the  assignment 
does  not  prove  a  conversion.  (Duell  a.  Cudlipp,  1  Hilt.,  166;  but  see  Keutgen  a. 
Parks,  2  Sand/.,  60.) 

Where  the  buyer  of  goods  sues  for  the  seller's  breach  of  contract  to  deliver  the 
goods  at  a  particular  time  and  place,  he  must  prove  that  he  was  ready  and  willing 
to  pay  for  the  goods,  but  need  not  prove  a  tender  or  demand.  (Coonley  a.  Ander- 
son, 1  Hill,  519  ;  Vail  a.  Rice,  5  N.Y.,  156  ;  Bronson'a.  Wyman,  8  lb.,  182.  Com- 
pare Chapin  a.  Potter,  1  Hilt.,  366.)  As  to  the  place  of  demand  where  the  place 
of  delivery  is  not  fixed,  see  Bronson  a.  Gleason  (7  Barb.,  472). 

Where  a  sale  was  of  a  certain  share  of  growing  fruit,  with  a  guaranty  that  it 
should  be  at  plaintiffs  disposal,  it  was  held  that  the  complaint  must  aver  either 
that  the  fruit  was  not  on  the  trees,  or  that  plaintiffs  had  been  interfered  with  by 
third  persons  in  gathering  it.  A  demand  and  refusal  are  not  appropriate  in  such 
a  case.  (Dabovich  a.  Emeric,  7  Cal. ,  209.) 

Where  goods  have  been  converted  into  money,  a  demand  of  payment  is  a  suffi- 
cient demand.  (La  Place  a.  Aupoix,  1  Johns.  Cos.,  406.) 

Bills  of  lading  being  representatives  of  the  property  covered  by  them,  a  demand 
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On  these  facts  :  Held,  1.  That  there  was  no  ground  for  instructing  the  jury 
that  the  prior  sale  was  fraudulent  against  the  second  purchaser  for  want  of  a 
change  of  possession. 

2.  That  the  demand  and  refusal,  and  the  identity  of  the  goods,  were  alone  to 
be  submitted  to  the  jury,  there  being  no  evidence  which  would  justify  the  jury 
in  pronouncing  that  the  first  sale  was  fraudulent. 

Appeal  from  a  judgment  of  the  New  York  Common  Pleas. 

This  action  was  continued  by  Thomas  Chambers  against 
George  Lewis,  Jr.,  and  Augustus  Cleveland,  executors  of 
George  Lewis,  deceased. 

The  plaintiff  originally  sued  the  defendants'  testator  for  the 
value  of  certain  barrels  of  soapstone  and  redstone,  and  a  quan- 
tity of  vulcanized  gutta-percha,  alleged  to  have  been  the  prop- 
erty of  the  plaintiff,  and  to  have  been  converted  by  the  defend- 
ants' testator. 

The  answer  denied  that  the  plaintiff  owned  the  articles  in 
question,  or  that  the  then  defendant  had  converted  them  ;  and 
averred  that  certain  articles  (but  whether  those  in  question  the 
defendant  did  not  know)  had  been  left  in  the  store  No.  66  Lib- 
erty-street by  the  United  States  Vulcanized  Gutta-percha 
Belting  &  Packing  Co.,  who  were  the  original  owners  of  the 
goods ;  that  the  store  was  not  the  property  of  the  defendant, 
nor  ever  had  been ;  and  that  the  goods  were  still  there,  and 
that  they  had  never  been  appropriated  or  interfered  with  by 
the  defendant.  That  the  articles  had  been  sold  to  the  defend- 
ant by  virtue  of  an  execution  under  a  judgment  against  the 
company,  and  that  the  defendant  was  the  owner  of  the  same. 


of  the  bills  is  equivalent  to  a  demand  of  the  property.     (Zachrisson  a.  Ahman,  2 
Sandf.,  68.     Compare  Keyser  a.  Harbeck,  8  Duer,  373.) 

Under  the  Non-imprisonment  Act  (LawtqflSSl,  396,  ch.  300,  §  4,  subd.  3),— 
which  allows  an  arrest  in  certain  cases  where  the  defendant  has  rights  in  action 
which  he  unjustly  refuses  to  apply  to  a  judgment  against  him, — it  is  not  necessary 
that  the  creditor,  in  demanding  application  of  defendant's  property,  specify  par- 
ticular stock,  money,  &c.,  to  be  applied..  If  the  debtor  absolutely  refuse*  to  apply 
any  of  his  assets,  he  cannot  afterwards  object  that  there  was  no  person  present  at 
the  time  of  the  demand,  authorized  to  receive  them.  Though  he  might  refuse  to 
assign  his  property  to  the  creditor,  he  should  offer  to  assign  to  some  proper  pai  t\  ; 
and  if  he  simply  refuses  a  general  demand,  it  is  an  unjust  refusal,  within  the  act. 
(Steward  a.  Biddlecum,  2  JV.  Y.,  103.  See,  also,  Hall  a.  ilcKnight,  6  N.  Y.  Liy. 
Obs.,  348.) 
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and  entitled  to  the  possession  of  them,  although  he  had  never 
taken  possession  thereof. 

The  answer  also  contained  a  counter-claim  against  the  plain- 
tiff, as  a  member,  stockholder,  and  director  of  the  said  compa- 
ny, and  seeking  to  hold  him  liable  on  a  judgment  against  the 
company,  assigned  to  the  plaintiff. 

The  counter-claim  was  as  follows  : 

"And  the  said  defendant,  further,  and  by  way  of  counter- 
claim to  the  demand  of  the  plaintiff,  says  that  the  said  plaintiff 
is  a  member,  stockholder,  and  trustee  of  the  United  States  Vul- 
canized Gutta-percha  Belting  &  Packing  Co.  above  mentioned, 
— a  corporation  created  for  manufacturing  purposes,  under  the 
laws  of  the  State  of  New  York,  on  or  about  the  27" th  day  of 
February,  1857, — and  was,  on  the  first  day  of  February,  1859, 
and  some  time  prior  thereto,  the  president  of  said  company: 

"  And  this  defendant,  further  answering,  by  way  of  counter- 
claim, says,  that  on  the  15th  day  of  March,  1859,  a  judgment 
was  recovered  by  the  above-mentioned  Augustus  Cleveland, 
against  the  said  United  States  Vulcanized  Gutta-percha  Belting 
&  Packing  Co.,  in  the  Marine  Court  of  the  city  of  New  York, 
for  rent  of  the  aforesaid  store  No.  66  Liberty-street,  due  Feb- 
ruary 1st,  1859,  which  said  judgment  was  duly  docketed  with 
the  clerk  of  the  city  and  county  of  New  York,  and  execution 
issued  thereon  to  the  sheriff  of  the  city  and  county  of  New 
York ;  and  that  said  execution  has  been  returned  unsatisfied ; 
and  that  the  sum  of  three  hundred  and  ninety-six  dollars  and 
sixty-one  cents,  with  interest  from  the  15th  day  of  March,  1859, 
is  now  actually  due  thereon ;  and  that  said  judgment  was,  on 
the  second  day  of  May,  1859,  duly  assigned  by  the  said  Augus- 
tus Cleveland,  for  a  valuable  consideration,  to  this  defendant. 

"  And  this  defendant,  further  answering,  says  that  he  is  en- 
titled to  recover  the  amount  due  on  said  judgment  from  the 
plaintfff,  and  to  counter-claim  the  same  against  him  for  the 
causes  following : 

"  That  by  the  certificate  of  incorporation  of  the  United  States 
Vulcanized  Gutta-percha  Belting  &  Packing  Co.  aforesaid,  filed 
in  the  clerk's  office  of  the  county  of  Queens,  the  capital  stock 
of  said  company  was  fixed  at  one  hundred  thousand  dollars ; 
but  that  the  whole  of  said  capital  stock  has  not  been  paid  in,  as 
this  defendant  is  informed  and  believes.  And  the  defendant 
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claims  and  insists  that  the  plaintiff,  as  stockholder  of  said  com- 
pany, is  thereby  rendered  liable  for  the  debts  of  said  company, 
under  section  32  of  article  2  of  title  12  of  chapter  18  of  part  1 
of  the  Revised  Statutes. 

"  That  the  said  company  have  neglected,  as  this  defendant  is 
informed  and  believes,  to  make  and  publish,  within  twenty  days 
from  the  first  day  of  January,  1859,  the  report  required  by  sec- 
tion 34  of  the  article  of  the  Revised  Statutes  above  referred  to ; 
and  this  defendant  insists  that,  by  reason  of  such  neglect,  the 
plaintiff,  as  a  trustee  of  said  company,  became,  and  is,  individ- 
ually liable  for  the  debts  thereof. 

"  That  the  said  company,  as  this  defendant  is  informed  and 
believes,  has  become  indebted  to  various  persons  to  an  amount 
exceeding  the  amount  of  the  capital  stock  of  said  company, 
with  the  consent  of  said  plaintiff.  Wherefore,  the  defendant 
insists  that  the  plaintiff,  as  a  trustee  of  said  company,  by  reason 
of  such  consent,  became,  and  is,  liable  for  the  debts  of  said 
company,  to  the  extent  of  said  excess,  under  section  46  of  the 
said  article. 

u  And  the  defendant  claims  that,  by  reason  of  the  premises, 
the  plaintiff  is  indebted  to  him  in  the  sum  of,"  &c. 

A  demurrer  to  the  counter-claim  was  sustained,  on  the 
ground,  among  others,  that  the  action  was  in  the  nature  of  tort, 
and  that  the  summons  (which  was  for  a  money-demand  on  con- 
tract, and  was  claimed  by  the  defendant's  counsel  to  amount  to 
a  waiver  of  the  tort)  could  not  be  referred  to  as  determining 
that  the  plaintiff  had  elected  to  waive  the  tort,  and  rely  on  an 
implied  contract.  (10  Ante,  206 ;  affirmed,  11  76.,  210.) 

The  facts  established  on  the  trial  were  as  follows :  The  arti- 
cles in  question  were  originally  the  property  of  the  company, 
and  by  them  deposited  in  the  store  hired  by  them  from  Mr. 
Cleveland.  On  the  24th  day  of  December,  1S58,  they  made  a 
general  assignment  of  all  their  effects  to  Mr.  J.  O.  Sargent ;  the 
plaintiff,  who  was  president  of  the  company,  continued  to 
occupy  the  store  as  agent  of  the  assignee.  The  property  in 
question,  and  other  property,  was  sold  at  the  store,*under  an 
execution,  January  7th,  1859,  and  the  greater  part  bought  in 
by  the  plaintiff.  The  goods  still  remained  in  the  store,  and 
were  left  there  when  the  company  vacated  it,  February  1st, 
1859.  On  the  30th  of  March,  1859,  the  same  goods  were  sold 
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under  another  execution  against  the  company,  and  purchased 
by  the  defendants'  testator,  who  also  left  them  in  the  store. 
The  plaintiff  subsequently  demanded  the  goods  of  the  defend- 
ants' testator,  who  did  not  deliver  them,  saying  that  he  under- 
stood they  were  the  property  of  the  company. 

The  jury  found  a  verdict  for  the  plaintiff  for  $724.58.  The 
appeal  was  on  exceptions  to  the  refusal  to  nonsuit,  to  the  judge's 
charge,  and  to  his  refusal  to  charge ;  also  from  the  order  sus- 
taining the  demurrer  to  the  answer. 

John  Pyne  and  Peter  Y.  Cutler,  for  the  appellants. — I.  The 
plaintiff  did  not  establish  the  right  of  property,  or  the  right  ot 
immediate  possession  ;  his  pretended  title  was  void.  (Twyne's 
Case,  3  Coke,  80;  1  /Smith's  Lead.  Cos.,  33,  and  notes ;  2  Rev. 
Stat.,  136,  §  5 ;  Jennings  a.  Carter,  2  Wend.,  446 ;  Irons  a. 
Smallpiece,  2  B.  c&  A.,  551 ;  .Selwyrfs  Nisi  Prius,  1053  ;  Far- 
rington  a.  Sinclair,  15  Johns.,  428,  429 ;  Farrington  a.  Caswell, 
Ib.,  430;  Fonda  a.  Gross,  15  Wend.,  628 ;  Gardenier  a.  Tubbs, 
21  Ib.,  169 ;  Collins  a.  Brush,  9  lb.,  198 ;  Randall  a.  Cook,  IT 
Ib.,  53 ;  Butler  a.  Yan  Wyck,  1  Hill,  438 ;  Griswold  a.  Shel- 
don, 4  N.  Y.,  581.) 

H.  The  judge  had  no  authority  to  charge  the  jury  at  all  as 
to  who  was  the  owner  of  the  property.  (2  Rev.  Stat.,  136,  §  5.) 
Where  there  is  no  evidence  at  all  of  good  faith,  the  judge  should 
charge  the  jury  that  the  sale  is  fraudulent  and  void,  as  matter 
of  law.  (Butler  a.  Yan  Wyck,  1  Hill,  438 ;  Randall  a.  Cook, 

17  Wend.,  53.)     Where  there  is  evidence  of  good  faith,  the 
whole  question  is  one  of  fact,  to  be  decided  by  the  jury  alone. 
(Griswold  a.  Sheldon,  4  N.  Y,  581 ;  Smith  a.  Acker,  23  Wend., 
653.) 

III.  Independently  of  the  question  of  property,  the  facts 
proven  were  not  evidence  of  a  conversion.  (Selwyrfs  Nisi 
Prius,  1060,  1073-1076;  Bullets  Nisi  Prius,  44,  a,  b;  Hill 
a.  Covell,  3  Blachst.,  153;  Greenl.  on  Ev.,  part  4,  §  644,  note 

18  ;  Stepliens'  Nisi  Prius,  2685,  2688-2699,  3705  ;  Donohue  a. 
Henry,  £ E.  D.  Smith,  162 ;  Kelsey  a.  Griswold,  6  Barb.,  436  ; 
Lord  Chancellor  of  Oxford's  Case,  10  R.,  56,  57,  per  COKE,  J. ; 
2  Saund.,  37,  e  ;  3  Stark,  on  Ev.,  3  ed.,  1161 ;  Munger  a.  Hess, 
28  Barb.,  75  ;  Thimblethorpe's  Case,  cited  in  2  Buls.,  310,  314 ; 
Burnley  a.  Caswell,  2  B.  <&  P.j  428  ;  Storm  a.  Livingston,  6 
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Johns.,  44 ;  Irons  a.  Sraallpiece,  2  Bids.,  312 ;  Cowen's  Treat- 
ise, 304.) 

IV.  This  is  an  action  in  which  a  counter-claim  was  admissi- 
ble. The  summons  being  for  a  money-demand  on  contract,  is 
conclusively  a  waiver  of  the  tort,  and  an  action  on  the  implied 
contract.  The  summons  determines  the  character  of  the  action. 
(Tuttle  a.  Smith,  6  Abbotts'  Pr.,  329 ;  Davis  a.  Bates,  Ib.,  15  ; 
Blanchard  a.  Strait,  8  How.  Pr.,  83 ;  Ridden  a.  Whitlock,  12 
Ib.,  208 ;  Bank  of  Beloit  a.  Beale,  11  Abbotts'  Pr.,  375 ;  Opin- 
ion of  Judge  Brady  in  this  case,  10  Ib.,  206.) 

Y.  The  prayer  for  relief,  demanding  judgment  for  a  sum 
certain,  and  not  as  damages,  also  determines  the  action  to  be 
one  in  which  the  tort  is  waived.  (People  a.  Bennett,  6  Ab- 
botts' Pr.,  343 ;  Hinds  a.  Tweddle,  7  How.  Pr.,  278 ;  Dows  a. 
Green,  3  Ib.,  377 ;  Spalding  a.  Spalding,  Ib.,  297 ;  Bank  of 
Beloit  a.  Beale,  11  Abbotts'  Pr.,  375 ;  Chit.  PL,  104,  112, 119.) 

VI.  Even  were  the  action  in  form  ex  delicto,  the  counter-claim 
was  good  as  a  claim  arising  out  of  the  transaction  on  which  the 
complaint  is  founded,  or  connected  with  the  subject  of  the 
action.  (Xeuia  Branch  Bank  a.  Lee,  7  Abbotts'  Pr.,  372.) 

John  T.  Hoffman,  for  the  respondent. — I.  This  claim  of 
property  by  defendant,  and  refusal  to  deliver  them,  is  a  conver- 
sion. (Mitchell  a.  Williams,  4  Hill,  13 ;  Lockwood  a.  Bull,  1 
Cow.,  322  ;  Reynolds  a.  Shuler,  5  Ib.,  323 ;  Wintringham  a. 
Lafoy,  7  Ib.,  735 ;  Connah  a.  Hale,  23  Wend.,  462 ;  Bristol  a. 
Burt,  7  Johns.,  254;  Murray  a.  Burling,  10  Ib.,  172;  Jones  a. 
Hart,  2  SalL,  441.) 

II.  The  various  exceptions  to  the  charge  are  not  well  taken. 

III.  The  order  sustaining  the  plaintiff's  demurrer  is  right.     1. 
The  action  is  to  recover  for  a  wrongful  conversion  of  plaintiff's 
property ;  therefore  no  counter-claim  or  offset  can  be  pleaded. 
2.  The  action  was  commenced  April  1st,  1859,  and  the  defend- 
ant acquired  his  claim  May  2d,  1859.     Section  150  of  the  Code 
requires  the  counter-claim  to  be  one  existing  in  favor  of  the 
defendant  at  the  time  the  action  is  commenced.     (Van  Valen  a. 
Lapham,  13  How.  Pr,  240  ;  Gage  a.  Angell,  8  Ib.,  335.)     3. 
There  is  no  allegation  that  the  plaintiff  was  a  stockholder  at  the 
time  the  debt  was  contracted  for  rent  by  the  company.     (Moss 
a.  Oakley,  2  Hill,  265 ;  Judson  a.  Rossie  Galena  Co.,  9  Paige, 
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598.)  4.  Defendant  lias  not  alleged  that  plaintiff  held  stock 
equal  to  the  amount  of  his  judgment  or  any  other  sum.  5.  The 
statute  requires  the  president  and  trustees,  within  twenty  days 
from  Uie  first  day  of  January  in  every  year,  to  make  and  pub- 
lish their  report ;  and  for  a  neglect  of  this  duty,  they  are  liable 
for  all  debts  then  existing,  and  for  all  subsequently  contracted, 
until  the  report  is  published.  The  answer  alleges  that  the 
statute  was  not  complied  with  on  the  20th  of  January,  1859. 
But  the  answer  shows  that  the  debt  did  not  exist  until  February 
1st,  1859  ;  nor  is  it  alleged  that  plaintiff  did  not  publish  the  re- 
port between  January  20th,  1859,  and  February  1st,  1859.  6. 
At  the  time  the  defendant  swore  to  the  answer,  May  3d,  1859, 
he  alleges  that  the  plaintiff  is  a  trustee  of  the  company,  and 
that  at  that  time  the  debts  of  the  company  exceeded  its  capital. 
But  the  statute  makes  the  trusties  liable  for  the  excess  of  debts 
over  the  capital  stock,  and  there  is  no'pretence  that  the  defend- 
ant's claim  is  any  part  of  that  excess,  nor  is  it  alleged  that  the 
excess  is  equal  to  defendant's  demand. 

BY  THE  COURT. — DA  VIES,  J. — It  will  be  most  convenient  first 
to  examine  the  correctness  of  the  judgment  sustaining  the  de- 
murrer to  the  defendant's  counter-claim.  Assuming  that  the 
testator  of  the  defendants  was  the  owner  of  the  judgment,  under 
such  circumstances  that  if  the  plaintiff  was  liable  to  pay  it,  it 
was  a  legitimate  counter-claim  upon  the  facts  set  forth,  it  will 
be  necessary  to  inquire  whether  the  matters  so  stated,  in  fact 
show  any  liability  on  the  part  of  the  plaintiff  to  pay  that  judg- 
ment. In  my  opinion,  they  clearly  do  not. 

By  the  32d  section  of  the  General  Manufacturing  Act,  it  is 
provided  that  all  the  stockholders  of  the  company  shall  be 
severally  individually  liable  to  the  creditors  of  the  company,  to 
the  amount  of  stock  held  by  them  respectively,  for  all  debts 
and  contracts  made  by  such  company,  until  the  whole  amount 
of  its  capital  stock  is  paid  in.  Now  it  is  not  averred  in  the 
complaint  that  the  plaintiff  held  an  amount  of  stock  in  the 
company  equal  to  the  amount  of  the  debt  held  and  owned  by 
the  defendants.  He  was,  therefore,  not  liable  to  pay  that  debf, 
unless  he  held  an  amount  of  stock  equal  to  it,  and  that  is  not 
averred.  No  amount  of  stock  is  alleged  to  be  held  by  him,  nor 
is  the  number  of  shares  he  held  alleged,  nor  the  nominal 
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amount  of  each  share.  It  is  only  averred  that  he  was  a  stock- 
holder, and  this  averment  might  well  be  true  if  he  held  one 
share  of  stock,  to  the  amount  of  five  dollars ;  but  it  would  not 
follow  from. this  that  he  was  liable  individually  to  pay  the  debt 
due  by  the  company  to  the  defendants'  testator. 

In  relation  to  the  second  ground  of  counter-claim,  the  same 
fatal  deficiency  of  proper  and  necessary  averments  is  found. 
By  the  35th  section  of  the  same  act,  it  is  declared  that  such 
company  shall  annually,  within  twenty  days  from  the  first  day 
of  January,  make  and  publish  a  report  as  therein  prescribed; 
and  if  the  company  shall  fail  to  do  so,  all  the  trustees  of  the 
company  shall  be  jointly  and-  severally  liable  for  all  debts  of 
the  company  then  existing,  and  for  all  that  shall  be  contracted 
before  such  report  shall  be  made.  To  constitute  a  liability  on. 
the  part  of  the  plaintiff  under  this  section,  it  was  essential  to 
have  averred  that  the  debt  was  existing  at  the  time  the  default 
was  made,  or  that  it  was  contracted  afterwards,  and  before  such 
report  was  published.  This  omission  is  fatal,  and  the  facts 
alleged  create  no  liability  to  pay  the  debt  referred  to,  on  the 
part  of  the  plaintiff. 

The  same  difficulty  arises  upon  the  matters  stated  in  the 
third  ground  of  counter-claim.  By  the  46th  section  of  said  act, 
it  is  declared  that  if  the  indebtedness  of  any  such  company 
shall  at  any  time  exceed  the  amount  of  the  capital  stock,  the 
trustees  of  such  company  assenting  thereto  shall  be  jointly  and 
individually  liable  for  such  indebtedness  to  the  creditors  of  the 
company.  It  is  not  stated  in  the  complaint  what  excess  of  in- 
debtedness has  been  incurred  over  and  above  the  capital  stock. 
It  is  said  to  be  an  amount  exceeding  the  capital  stock.  It  may 
be  only  one  dollar,  and  the  averment  of  the  complaint  be  satis- 
fied. If  the  defendant  had  desired  to  make  the  plaintiff  liable 
for  his  debt,  it  was  incumbent  on  him  to  have  averred  that  such 
excess  was  equal  to,  or  exceeded  the  amount  of  his  debt.  The 
plaintiff  was  liable,  as  is  truly  stated  in  the  complaint,  only  to 
the  extent  of  such  excess ;  but  clearly  he  was  not  indebted  to 
the  defendant  in  the  amount  of  his  judgment,  if  such  excess  did 
not  equal  or  exceed  the  amount  thereof. 

The  judgment  of  the  Common  Pleas,  sustaining  the  demurrer 
to  the  counter-claim,  was  clearly  correct. 

It  remains  to  inquire  whether  there  was  any  error  in  the 


444  ABBOTTS'  PRACTICE  REPORTS. 

Chambers  a.  Lewis. 

refusal  to  charge,  and  in  the  charge  as  made.  The  first  request 
to  charge  assumes  that  there  can  be  no  conversion,  unless  the 
party  is  in  the  actual  possession  of  the  goods  at  the  time  of  the 
demand  and  refusal.  The  possession  of  the  agent  of  the  defend- 
ant was  his  possession ;  and  the  conversion  was  equally  as  effec- 
tive by  his  refusal  to  permit  his  agent  to  deliver  the  goods,  as 
if  they  had  been  in  his  actual  possession,  and  he  had  refused  to 
deliver  them  himself.  The  defendant  in  his  answer  claimed  to 
be  the  owner  of  the  goods,  and  entitled  to  the  possession 
thereof.  In  Cobb  a.  Dows  (10  If.  J".,  335),  the  question  was, 
whether  the  defendants  had  been  guilty  of  a  conversion  of  a 
quantity  of  wheat.  It  is  said,  in  the  opinion  delivered  in  the 
Supreme  Court,  that  if  they  have  taken  it  into  their  own  hands, 
or  disposed  of  it  to  others,  or  exercised  any  dominion  over  it 
whatever,  they  were  guilty  of  the  conversion,  and  their  liability 
to  the  plaintiff  was  established ;  and  this  court  held,  if  they 
availed  themselves  of  the  act  of  their  agent,  who  refused  to  de- 
liver the  wheat,  it  was  a  conversion  on  their  part.  In  this  case, 
the  defendant  claimed  the  ownership  and  possession  of  the 
property;  and  actual  possession  of  it  by  him  was  not  necessary 
before  he  could  be  charged  with  the  conversion  of  it. 

The  second  request  to  charge  has  no  soundness  in  it.  It  was 
of  no  importance  whatever  whether  the  defendant  had  acted 
"bonafide  in  making  the  purchase  by  himself  at  the  sale  on  the 
30th  of  March.  The  question  was,  whether  the  plaintiff  had  a 
better  and  prior  title  to  the  property,  and  this  fact  was  to  be 
determined  without  any  reference  whatever  to  the  conduct  or 
motives  of  the  defendants  in  purchasing  the  same  property  at 
the  subsequent  sale  on  the  30th  of  March.  The  plaintiff,  on  a 
sale  upon  one  execution,  issued  upon  a  judgment  against  the 
said  company,  docketed  on  the  2d  of  December,  1858,  became 
the  purchaser  of  the  goods,  and  paid  to  the  sheriff  making  the 
sale  the  amount  of  his  bid,  and  took  possession  of  the  property 
thus  sold.  This  sale  was  made  on  the  7th  of  January,  1859, 
and  the  property  remained  in  the  same  store,  and  was  still 
there  at  the  time  of  the  demand  made  by  the  plaintiff.  The 
company  had  made  an  assignment  on  the  24th  of  December, 

1858,  and  after  such  assignment  the  assignee  took  possession  of 
the  store,  and  continued  such  possession  until  February  1st, 

1859.  On  that  day  Mr.  McMartiu  took  possession  of  the  store, 
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and  with  his  assent  the  goods  of  the  plaintiff  were  carried 
there,  and  were  there  at  the  time  of  the  sale  to  the  defendant, 
who  requested  the  witness  to  keep  the  possession  of  them,  and 
he  refused  to  give  them  np. 

The  judge  charged  the  jury,  to  which  the  defendant  excepted, 
that  if  the  property  purchased  by  the  plaintiff  at  the  sheriff's 
sale  was  the  same  property  afterwards  purchased  by  the  defend- 
ants,«and  which  was  left  in  McMartin's  possession,  the  plaintiff, 
in  virtue  of  such  prior  sale,  was  the  owner.  This  proposition 
left  fairly  to  the  jury  the  question  whether  the  property  pur- 
chased by  the  plaintiff  and  that  purchased  and  claimed  by  the 
defendants  was  identically  the  same.  The  jury  found  that  they 
were,  and  that  disposes  entirely  of  that  question.  I  find  no 
difficulty  in  sustaining  the  other  portion  of  the  charge..  It  was 
a  conceded  fact  that  the  goods  originally  belonged  to  the  com- 
pany ;  that  a  valid  and  regular  judgment  was  recovered  against 
it ;  and  that  an  execution  was  issued  upon  it,  by  virtue  whereof 
the  goods  werg  levied  upon  and  sold,  and  the  plaintiff  became 
the  purchaser,  and  paid  to  the  sheriff  the  amount  of  his  bid. 
The  plaintiff  testified  that  he  immediately  took  possession  there- 
of; and  if  it  can  be  argued  that  the  company  had  still  the  pos- 
session thereof,  by  reason  of  its  occupancy  of  the  store  up  to  the 
1st  of  February,' that  occupancy  ceased  on  that  day,  and  any 
possible  presumption  of  possession  of  the  goods  by  the  company 
then  ceased.  The  judgment  under  which  the  defendant  claimed 
was  not  recovered  till  the  15th  of  March,  at  which  time,  beyond 
all  question,  the  goods  were  in  the  possession  of  the  plaintiff  or 
his  agent.  There  Was  no  error,  therefore,  in  this  part  of  the 
charge. 

The  other  portion  of  the  charge  is  unquestionably  correct.  If 
the  jury  found  the  facts  as  stated  by  the  court,  no  doubt 
remains  of  a  conversion  by  the  defendant.  If  he  had  not 
intended  to  enforce  his  rights,  which  he  deemed  he  acquired  by 
the  sale,  when  the  demand  was  made  on  him  for  the  goods  he 
would  naturally  have  disclaimed  any  right  or  title  to  them. 
His  conduct  then,  and  his  claim  in  his  answer  to  be  the  owner 
of  the  goods  and  entitled  to  the  possession,  coupled  with  the 
facts  found  by  the  jury,  remove  all  doubts  of  the  conversion  of 
them  made  by  him. 

The  judgment  should  be  affirmed,  with  costs. 
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BALCOM,  J.  (dissenting). — The  counter-claim  set  up  in  the 
answer  was  not  a  cause  of  action  arising  out  of  the  transaction 
set  forth  in  the  complaint  as  the  foundation  of  the  claim,  or 
connected  with  the  subject  of  the  action.  Hence  the  demurrer 
to  tke  same  was  properly  sustained.  (Code,  §  150.)  It  was 
also  properly  sustained,  for  the  reason  that  the  counter-claim  did 
not  belong  to  the  original  defendant  in  the  action  at  the  time 
the  same  was  commenced.  (Rice  a.  O'Connor,  10  Abbotts\  /V., 
362  ;  Gage  a.  Angell,  8  How.  Pr.,  335 ;  Yan  Valen  a.  Lap- 
ham,  13  Ib.,  240 ;  Pattison  a.  Richards,  22  Barb.,  143.) 

The  judge  properly  refused  to  nonsuit  the  plaintiff.  There 
plainly  was  sufficient  evidence  to  require  the  judge  to  submit 
to  the  jury  the  question  whether  the  defendant  Lewis  had  con- 
verted the  goods.  It  also  justified  the  judge  in  refusing  to 
charge  the  jury  that  unless  they  found  the  goods  to  have  been 
in  the  actual  possession  of  the  defendant  at  the  time  of  the  al- 
leged demand  and  refusal,  such  demand  and  refusal  would  not 
authorize  them  to  find  a  conversion  by  the  defendant. 

I  am  also  of  the  opinion  that  the  judge  properly  refused  to 
charge  the  jury  that  if  they  found  there  was  a  lona-fide  pur- 
chase by  the  defendant  at  the  sheriff's  sale  they  should  find  a 
verdict  for  the  defendant.  A  verdict  for  the  defendant  would 
have  been  erroneous,  unless  the  jury  had  found  that  the  plain- 
tiffs title  was  fraudulent  against  the  defendant's  purchase ;  and 
the  judge  was  not  asked  to  'submit  that  question  to  them.  It 
was  not  so  clearly  fraudulent,  if  fraudulent  in  fact,  as  to  have 
justified  the  judge  in  holding  that  as  matter  of  law  it  was  fraud- 
ulent. He  must  have  so  held  if  he  had  authorized  the  jury  to 
render  a  verdict  for  the  defendant  if  they  found  he  was  a  bona- 
fide  purchaser  of  the  goods. 

All  that  the  judge  charged  the  jury  respecting  the  demands 
and  refusals,  was,  that  such  demands  and  refusals  were  "  evi- 
dence of  a  conversion"  by  the  defendant.  He  did  not  charge 
that  those  acts  were  conclusive  evidence  of  a  conversion  ;  and, 
as  I  understand  the  charge,  he  submitted  to  the  jury  the  ques- 
tion whether  the  evidence  established  a  conversion  by  the 
defendant.  This  was  correct. 

But  I  am  constrained  to  say  I  think  the  judge  erred  in 
charging  the  jury  "  that  if  the  property  purchased  by  the  plain- 
tiff at  the  sheriff's  sale  was  the  same  property  afterwards  pur- 
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chased  by  the  defendant,  and  which  was  left  in  McMartin's 
possession,  the  plaintiff,  in  virtue  of  such  prior  sale,  was  the 
owner."  The  plaintiff  was  not  in  the  actual  possession  of  the 
goods  at  the  time  the  defendant  purchased  them  and  assumed 
to  control  them.  He  could  only  show  that  he  was  entitled  to 
the  possession,  by  proof  that  he  owned  them.  And  the  evi- 
dence established  that  they  were  assigned  by  the  defendants  in 
the  executions  to  Sargent  on  the  24th  day  of  December,  1858, 
which  was  before  either  party  to  the  action  purchased  them ; 
and  no  evidence  was  given  to  show  that  Sargent's  title  was  not 
good  as  against  the  plaintiff.  The  judge  ignored  this  fact 
when  he  told  the  jury  they  might  find  the  plaintiff  owned  the 
goods,  if  they  found  the  goods  were  those  purchased  by  him  at 
the  sheriff's  sale.  It  seems  to  me  the  plaintiff  should  have 
shown  that  Sargent  did  not  acquire  any  title  to  the  goods  under 
the  assignment  of  the  company  to  him  on  the  24th  day  of  De- 
cember, 1858,  before  he  could  claim  that  he  obtained  title  to 
the  same  by  his  purchase  under  the  execution  against  the  com- 
pany on  the  7th  day  of  January,  1859. 

I  am  also  of  the  opinion  that  this  part  of  the  charge  was  erro- 
neous, for  the  reason  that  it  prevented  the  jury  from  determin- 
ing whether  the  plaintiff's  title  was  not  fraudulent  as  against 
the  judgment  and  execution  under  which  Lewis  purchased.  If 
the  assignment  of  the  24th  of  December,  1858,  was  a  nullity, 
the  store  in  which  the  goods  were  must  be  deemed  to  have 
been  in  th£  possession  of  the  company  until  the  1st  day  of  Feb- 
ruary thereafter,  which  was  twenty-four  days  after  the  plaintiff 
purchased  the  goods.  The  plaintiff  was  a  member  of  the  com- 
pany, and  had  been  its  president ;  and  when  it  was  claimed 
that  Sargent  was  in  possession  of  the  store,  as  assignee  of  the 
company,  the  plaintiff  was  there  as  his  agent.  It  cannot  be 
said  that  the  plaintiff's  purchase  of  the  goods  was  accompanied 
by  an  immediate  delivery  thereof  to  him,  and  followed  by  an 
actual  and  continued  change  of  possession.  They  remained  in 
the  same  store  in  which  the  company  deposited  them,  until 
they  were  seized  by  the  execution-creditor  of  the  company, 
under  whose  process  the  defendant  purchased  the  same.  I 
think  the  true  rule  is,  that  the  continuance  of  possession  by  a 
defendant,  after  the  sale  of  his  property  under  an  execution,  is 
prima-facie  evidence  of  fraud,  as  well  where  the  property  is 
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bid  in  by  a  third  person  as  where  it  is  struck  off  to  the  plaintiff 
in  the  execution.  The  Supreme  Court  so  held  in  Fonda  a. 
Gross  (15  Wend.,  628) ;  and  that  court  decided,  in  Gardenier  a. 
Tubbs  (21  Ib.,  169),  that  where  property  is  bought  at  a  sheriff's 
sale  by  the  plaintiff  in  an  execution,  and  left  in  the  possession  of 
the  defendant,  without  any  good  excuse  shown,  the  sale  is  void 
as  against  the  creditors  of  the  defendant,  notwithstanding  that 
the  plaintiff  subsequently,  and  before  the  levying  of  an  execu- 
tion on  the  part  of  other  creditors,  reduce  the  property  to  his 
actual  possession.  But  as  the  rule  now  is,  the  judge  could  not 
have  pronounced  the  plaintiff's  title  fraudulent  as  against  the 
creditors  of  the  company,  under  whose  execution  the  defendant 
purchased  the  goods  ;  but  he  should  have  submitted  the  ques- 
tion to  the  jury,  whether  the  plaintiff's  title  was  not  fraudulent 
as  against  that  creditor  and  the  defendant.  (2  Rev.  Stat.,  137, 
§  4 ;  Gardner  a.  McEwen,  19  N.  T.,  123.) 

For  the  error  in  the  charge  of  the  judge  to  the  jury,  the 
judgment  of  the  Court  of  Common  Pleas  should  be  reversed, 
and  a  new  trial  granted,  costs  to  abide  the  event. 

DENIO,  Ch.  J.,  and  ROSEKRANS,  J.,  expressed  no  opinion. 
Judgment  affirmed. 


GOULD  a.  MORTIMER. 

Supreme  Court,  First  District  /  Special  Term,  Dec.,  1863. 

STRANGER  TO  THE  ACTION. — MOTION. — RESALE  IN  FORECLOSURE. 
— IRREGULARITY. — RELIEF. 

An  action  to  set  aside  a  judicial  sale  for  irregularity  cannot  be  maintained,  even 

by  one  who  was  not  a  party  to  the  original  action. 
Every  person  whose  rights  are  injuriously  affected  by  a  judgment,  or  proceedings 

under  it,  has  the  right  to  move  the  court  to  set  aside  or  amend  them,  although 

he  is  not  a  party  to  the  action. 
Belief  against  a  judicial  sale  for  irregularity  merely,  can  be  had  only  by  motion. 
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Motion  by  plaintiff  for  a  new  trial. 

This  action  was  brought  by  Ezra  Gould  against  John  Morti- 
mer and  others,  to  set  aside  a  sale  of  real  estate  under  the  fore- 
closure of  a  mortgage  given  by  plaintiff's  grantor.  The  mate- 
rial facts  are  detailed  in  the  opinion. 

Eusebius  W.  Dodge,  for  the  motion,  claimed  that  the  com- 
plaint was  improperly  dismissed,  inasmuch  as  relief  could  not 
be  obtained  by  motion  in  the  foreclosure  suit,  citing  Matter  of 
Bristol  (Ante,  397). 

Wm.  Henry  Arnoux,  opposed,  cited  Nicholl  a.  Nicholl  (8 
Paige,  349) ;  American  Ins.  Co.  a.  Oakley  (9  Ib.,  259) ;  Brown 
a.  Frost  (10  Ib.,  243) ;  Williamson  a.  Dale  (3  Johns.  Ch.,  290) ; 
Alvord  a.  Beach  (5  Abbotts'  Pr.,  451) ;  Chappel  a.  Chappel  (12 
N.  T.,  215). 

MOLLIN,  J. — This  action  is  brought  by  the  plaintiff, — who  is 
the  owner  of  the  equity  of  redemption  of  premises  lying  and 
being  in  this  city,  mortgaged  by  one  Nash  to  the  defendant 
Mortimer,  to  secure  the  payment  of  $8,000  in  one  year  from  the 
15th  of  October,  1860, — to  set  aside  a  sale  of  said  premises, 
made  pursuant  to  a  decree  of  foreclosure  of  said  mortgage. 
The  plaintiff  purchased  in  November,  1861,  subject  to  said 
mortgage,  but  his  deed  from  Nash  was  not  recorded,  and  he 
was  not,  for  that  reason,  made  a  party  to  the  foreclosure  suit. 

The  grounds  on  which  it  is  sought  to  set  aside  the  sale  are  : 

1st.  That  it  was  made  at  a  season  of  the  year  when  purchasers 
who  attend  sales  of  real  estate  were  accustomed  to  be,  and 
were,  in  fact,  out  of  the  city. 

2<£  The  sheriff  to  whom  the  making  of  sale  was  committed 
refused  to  postpone  it,  although  requested  so  to  do. 

3d.  That  the  premises  did  not  bring  as  large  a  price  as  they 
would  have  done  if  sold  at  another  and  more  propitious  season. 

4th.  That  the  plaintiff's  agents  delivered  to  the  sheriff,  before 
the  sale,  a  diagram  on  which  was  marked  the  location  of  cer- 
tain buildings  standing  on  the  premises,  and  that  such  location 
was  erroneous,  and  that  the  lots  on  which  said  buildings  actu- 
ally stood  sold  for  much  less  than  they  would  have  sold  for  had 
the  true  location  been  known  to  the  purchasers. 
VOL.  XVI.— 29 
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5th.  The  sheriff  sold  a  much  larger  number  of  lots  than  was 
necessary  in  order  to  raise  the  amount  due  on  the  mortgage 
and  the  costs  of  the  foreclosure. 

"When  the  cause  was  called,  and  the  counsel  had  stated  the 
case,  I  dismissed  his  complaint,  on  the  ground  that  his  remedy  • 
was  by  motion  in  the  foreclosure  suit  to  set  aside  the  sale,  and 
not  by  motion. 

A  motion  is  made  for  a  new  trial,  and  the  questions  present- 
ed are — 

1st.  "Will  an  action  lie  by  one  person  to  set  aside  a  fore- 
closure sale  on  account  of  mere  irregularities  in  the  sale? 
And— 

2dL  If  it  will  not  lie  iu  favor  of  persons  parties  to  the  fore- 
closure suit,  will  it  lie  in  favor  of  the  plaintiff,,  who  was  not  a 
party,  and  who  could  not,  as  it  is  said,  make  a  motion  in  the 
foreclosure  suit  to  set  aside  the  sale  ? 

The  chancellor  held,  in  Brown  a.  Frost  (10  Paige,  243),  that 
an  original  bill  in  chancery  cannot  be  filed  by  a  party  to  a  fore- 
closure suit  to  set  aside  a  master's  sale  under  a  decree,  when 
relief  could  have  been  obtained  by  a  summary  application  to 
the  court  in  the  foreclosure  suit. 

The  same  is  held  in  Requa  a.  Rea  (2  Paige,  339) ;  Collier  a. 
Whipple  (13  Wend.,  226) ;  Nicholl  a.  Nicholl  (8  Paige,  349) ; 
American  Ins.  Co.  a.  Oakley  (9  Ib.,  259). 

If,  then,  the  plaintiff  in  this  case  is  so  connected  with  the 
foreclosure  suit  as  that  he  could  have  moved  in  that  suit  to  set 
aside  the  sale,  then  he  cannot  maintain  this  action  within  the 
principle  of  the  cases  cited. 

That  he  was  not  actually  a  party  is  conceded.  But  his 
grantor  was  a  party,  being  the  mortgagor,  and  the  plaintiff  was 
in  privity  with  him,  and  bound  by  the  decree,  although  not  ac- 
tually a  party  to  the  action. 

Every  person  whose  rights  are  injuriously  affected  by  the 
judgment,  or  proceedings  under  it,  has  the  right  to  move 
the  court  to  set  aside  or  amend  them,  ^although  he  is  not  a 
party  to  the  suit. 

This  has  repeatedly  been  held  in  regard  to  judgments  en- 
tered on  defective  confessions,  or  in  fraud  of  creditors.  (See 
Abbotts'  N.  Y.  Dig.,  tit.  Confession  of  Judgment,  624,  §  102,  et 
seq. ;  Ib.,  tit.  Motions,  78,  §  32,  et  seq.) 
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The  case  of  the  American  IMS.  Co.  a.  Oakley  (9  Paige,  259) 
is  decisive  on  this  question,  and,  indeed,  of  this  motion  for  a 
new  trial.  In  that  case,  a  junior  judgment-creditor,  not  a  party 
to  a  foreclosure  suit,  made  a  motion  to  set  aside  a  sale,  on  the 
ground  that  the  property  did  not  bring  as  much  as  it  should 
and  would  have  done,  had  it  been  sold  in  parcels,  instead  of  in 
gross,  as  it  was  sold  by  the  master.  The  judgment-creditor  was 
ignorant  of  the  foreclosure  and  sale.  The  chancellor  vacated 
the  sale,  and  directed  a  resale  upon  terms. 

In  that  case,  the  creditor  was  not  a  party,  yet  he  was  per- 
mitted to  move,  on  the  ground  that  the  sale  injuriously  affected 
his  interests  in  the  property.  In  that  case,  the  moving  party 
was  ignorant  of  the  whole  proceedings ;  yet  he  was  not  turned 
over  to  another  action,  but  had  relief  summarily  on  motion.  If 
such  a  party  could  be  relieved  on  motion,  I  see  no  reason  why 
this  plaintiff  has  not  a  right  to  relief  in  the  same  way,  if  he  has 
not  forfeited  it  by  his  laches,  or  some  other  act,  which  would 
render  it  inequitable  to  grant  him  relief. 

The  motion  is  denied,  with  costs. 


THE  PACIFIC  MUTUAL  INSURANCE  COMPANY  a. 
MACHADO. 

Supreme  Court,  First  District  /  General  Term,  Oct.,  1863. 
ARREST. — ACTIVE  AND  CONSTRUCTIVE  FRAUD. — RES  JUDICATA. 

An  appeal  from  an  order  denying  a  motion  to  vacate  an  order  of  arrest  is  not  pre- 
judiced by  the  entry  of  judgment  against  defendant,  and  the  bail  becoming 
charged  pending  the  appeal. 

To  justify  an  order  of  arrest  on  the  ground  of  a  fraudulent  disposition  of  property, 
proof  of  an  actual  fraudulent  intent  is  required.* 

The  fact  that  an  assignee  for  the  benefit  of  creditors  is  misappropriating  the  pro- 
ceeds of  the  assigned  estate  with  the  knowledge  and  assent  of  the  assignor,  who 
is  acting  as  agent  for  the  assignee,  is  not  proof  of  a  fraudulent  disposition  of 
property  by  the  assignor  within  the  meaning  of  section  179  of  the  Code, — which 
authorizes  arrests. 

*  S.  P.,  Caldwell's  Case,  13  Ante,  405  ;  S.  C.,  sub  nom.  People  a.  Kelly,  35  Jlarb., 
444. 
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Appeal  from  an  order  denying  a  motion  to  discharge  an  or- 
der of  arrest. 

This  action  was  brought  by  the  Pacific  Mutual  Insurance 
Company  upon  a  promissory  note,  and  on  an  account  for  pre- 
miums upon  numerous  policies  of  insurance.  The  facts  in 
question  on  the  appeal  are  sufficiently  stated  in  the  opinion. 
The  appeal  was  taken  in  January,  1861.  In  February,  1862, 
judgment  in  the  action  was  entered  in  favor  of  plaintiffs. 
Execution  against  the  defendant's  person  was  returned  "  not 
found,"  in  July,  1862,  and  an  action  was  commenced  by  the 
plaintiffs  against  the  defendant's  bail.  In  March,  1863,  the 
defendant  for  the  first  time  noticed  this  appeal  for  argument. 
The  plaintiffs,  at  the  hearing,  moved  to  dismiss  the  appeal. 

John  B.  Fogerty,  for  the  appellant. — I.  The  affidavit  on 
which  the  order  of  arrest  was  obtained  is  insufficient  to  sustain 
the  said  order.  A  defendant  cannot  be  arrested  in  a  civil  action 
for  a  constructive  fraud,  or  a  fraud  in  law,'  unaccompanied 
with  proof  of  an  actual  fraudulent  intent  to  cheat  and  defraud 
his  creditors.  (Code,  §  179,  subd.  5  ;  Whittaker's  Pr.,  ed.  1863, 
409 ;  Birchell  a.  Strauss,  28  Barb.,  293 ;  S.  C.,  8  Abbotts'  Pr., 
53 ;  Spies  a.  Joel,  1  Duer,  669 ;  People  a.  Kelly,  35  Barb.,  444, 
452.)  A  defendant  cannot  be  arrested  upon  facts  alleged  only 
upon  information  and  belief,  unless  the  grounds  of  such  infor- 
mation and  belief  are  stated  in  the  affidavit,  and  found  to  be 
sufficient,  and  to  be  the  best  evidence  obtainable.  (Martin  a. 
Vanderlip,  3  How.  Pr.,  265 ;  Yredenburgh  a.  Hendricks,  17 
Barb.,  179 ;  Whitlock  a.  Eoth,  10  Ib.,  78 ;  S.  C.,  5  How.  Pr., 
143;  Bell  a.  Mali,  11  Ib.,  254;  Crandall  a.  Bryan,  5  Abbotts* 
Pr.,  162;  Peel  a.  Elliott,  7  11.,  433;  Blason  a.  Bruno,  33 
Barb.,  520;  S.  C.,  12  Abbotts'  Pr.,  265;  Cook  a.  Roach,  21 
How.  Pr.,  152  ;  Moore  a.  Calvert,  9  Ib.,  474;  Mott  a.  Law- 
rence, 9  Abbotts'  Pr.,  196.  See,  also,  Towsley  a.  McDonald, 
32  Barb.,  604.) 

II.  All  the  facts  alleged  in  the  affidavit  on  which  the  order 
of  arrest  was  granted,  have  been  fully  and  satisfactorily  ex- 
plained or  controverted  by  the  appellant  in  his  moving  papers. 

John  N.  Lewis  and  Elhridge  T.  Gerry,  for  the  respondents. 
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— I.  Judgment  having  been  entered  in  this  action,  no  motion 
could  be  made  to  vacate  the  order  of  arrest ;  and  bail  having 
justified,  and  been  charged  in  execution,  the  appeal  not  having 
been  brought  on  must  be  deemed  waived.  (Code,  §  204 ;  Rob- 
erts a.  Carter,  17  How.  Pr.,  479;  Barker  a.  Wheeler,  14  Ab- 
botts' Pr.,  170;  Lewis  a.  Truesdell,  3  Sandf.,  706;  McKenzie 
a.  Hackstaff,  2  E.  D.  Smith,  75  ;  Overill  a.  Durkee,  2  Abbotts' 
Pr.,  383 ;  Bridgewater  Paint  Co.  a.  Messmore,  15  How.  Pr., 
12 ;  Chapman  a.  Snow,  1  Bos.  &  P.,  132  ;  1  Chitty's  Arch.  Pr., 
part  2,  ch.  7 ;  Crowell  a.  Brown,  17  How.  Pr.,  68  ;  Wilmerding 
a.  Moon,  1  Duer,  645.) 

II.  The  invalidity  of  the  assignment  having  been  determined 
by  a  court  of  competent  jurisdiction,  to  which  the  appellant 
was  a  party,  that  determination  is  res  judicata  on  the  question 
of  fraud,  and  conclusive  as  to  the  appellant  and  those  claiming 
under  him.     (Duchess  of  Kingston's  Case,  20  Howell  St.  Ti\ 
538 ;  Castle  a.  Noyes,  14  N.  Y.,  329 ;  Doty  a.  Brown,  4  lb., 
71 ;  Embury  a.  Conner,  3  Ib.,  511 ;  Manny  a.  Harris,  2  Johns., 
24 ;  Simpson  a.  Hart,  1  Johns.  Ch.,  91 ;  Gardner  a.  Buckbee, 
3  Cow.,  120,  126 ;  Etheridge  a.  Osborn,  12  Wend.,  399 ;  Ehle 
a.  Bingham,  7  Barb.,  494  ;  White  a.  Coatsworth,  $  N.  Y.,  137 ; 
2  Smith's  Lead.  Cos.,  696,  697 ;  Kingsland  a.  Spaldiug,  3  Barb. 
Ch.,  341 ;  Bouchard  a.  Dias,  3  Den.,  238.) 

III.  That  the  assignment  was  clearly  fraudulent,  illegal,  and 
void,  appears  from  the  papers  before  the  court.     (2  Story's  J5q. 
Jur.,  §§  1196,  a,  1200 ;  Hooper  a.  Tuckerman,  3  Sandf.,  311 ; 
Wilson  a.  Robertson,  21  N.  Y.,  587-594 ;  Sewall  a.  Russell,  2 
Paige,  175 ;  Mills  a.  Argall,  6  lb.,  577 ;  Judson  a.  Gardner,  4 
N.  Y.  Leg.  Obs.,  424 ;  Wilder  a.  Keeler,  3  Paige,  167  ;  Egberts 
a.  Wood,  Ib.,  517 ;  Payne  a.  Matthews,  6  Ib.,  19 ;  Jackson  a. 
Cornell,  1  Sandf.  Ch.,  348 ;  Collomb  a.  Caldwell,  16  N.  Y., 
484;  Burr,  on  Assignments,  2  ed.,  67,  137,  276,  316;  2  Rev. 
Stat.,  136  ;  McButt  a.  Hirsch,  4  Abbotts'  Pr.,  441 ;  Dunham  a. 
Waterman,  17  N.  Y.,  9  ;  S.  C.,  6  Abbotts'  Pr.,  357 ;  Browning 
a.  Hart,  6  Barb.,  91 ;  Van  Nest  a.  Yoe,  1  Sandf.  Ch.,  4 ;  Cun- 
ningham a.  Freeborn,  3  Paige,  557;  affirmed,  11  Wend.,  240; 
Phillips  a.  Benedict,  20  How.  Pr.,  265  ;  Mackie  a.  Cairns,  5 
Cow.,  547 ;  McClelland  a.  Remsen,  36  Barb.,  622.) 

IV.  If  the  assignment  was  fraudulent  for  any  purpose,  it  is 
fraudulent  to  all  intents  and  purposes   contemplated  by  the 
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statute;  if  sufficient  be  shown  to  avoid  it,  the  arrest  of  the 
assignor  is  warranted.  (2  Rev.  Stat.,  137,  §  1 ;  Code,  §  179, 
subd.  5.) 

V.  Appeals  like  the  present  are  not  to  be  encouraged.  The 
order  should  be  affirmed,  unless  the  appellant  show  affirmative- 
ly that  facts  necessary  to  sustain  the  order  were  not  established. 
(Moers  a.  Martens,  8  Abbotts'  Pr.,  257.) 

BY  THE  COURT. — SUTHERLAND,  P.  J. — The  defendant  was  ar- 
rested and  held  to  bail  in  this  action  in  the  sum  of  $5,000. 

The  action  was  brought  to  recover  the  amount  of  a  promis- 
sory note,  and  certain  unpaid  premiums  on  policies  of  insur- 
ance. 

The  order  of  arrest  was  granted,  on  the  ground  that  the 
defendant  had  disposed  of  his  property  with  intent  to  defraud 
.his  creditors. 

The  affidavit  on  which  the  order  of  arrest  was  granted  al- 
leged that  the  defendant  had,  on  a  certain  day  named,  previous 
to  the  commencement  of  the  action,  executed  to  one  Edward 
W.  Hudson  a  deed  of  assignment,  setting  it  out  at  large,  words, 
and  figures,  and  schedules. 

From  the  assignment  as  thus  set  out,  it  appears  that  the  said 
assignment  was,  or  purported  to  be,  an  assignment  for  the  ben- 
efit of  creditors ;  that  by  it  the  defendant,  in  words,  assigned 
"  all  the  lands,  tenements,  and  real  estate ;  all  the  ships  and 
vessels,  and  cargoes ;  all  the  outstanding  debts,  bills  receivable, 
and  claims  and  demands;  and  all  the  merchandise,  goods, 
chattels,  and  credits,  and  property  of  every  name  and  descrip- 
tion ;  and  all  books,  vouchers,  and  securities  relating  thereto, 
of  him,  the  party  of  the  first  part,"  the  said  defendant.  The 
assignment  expressly  authorizes  the  assignee  to  sell  the  ships, 
vessels,  and  cargoes,  merchandise,  goods,  and  chattels,  and 
convert  them  into  cash,  and  to  collect  the  debts,  claims,  and 
demands ;  but  the  words  "  lands,  tenements,  and  real  estate" 
are  wanting  in  this  clause  of  the  assignment,  and  the  assignment 
does  not  anywhere,  expressly  or  in  words,  authorize  the  assignee 
to  sell  the  assignor's  lands  and  real  estate,  if  he  had  any  to  pass 
under  the  assignment.  It  also  appears,  from  the  assignment 
and  schedules,  that  "William  Hogan  and  Manual  M.  Furtado 
were  among  the  preferred  creditors ;  and  that  the  amount  oi 
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their  several  claims  or  debts  is  not  designated,  either  in  the 
body  of  the  assignment,  or  the  schedules. 

The  affiant  in  the  affidavit  on  which  the  order  of  arrest 
was  granted,  says  "  that  he  believes  that  said  assignment  was 
fraudulent  and  void,  and  made  for  the  purpose  and  with  the 
intention  of  defrauding  the  creditors  of  the  said  defendant,  in 
that  it  conveys  certain  lands,  tenements,  and  real  estate,  but 
wholly  neglected  to  make  any  provision  for  the  sale  of  the 
same,  and  the  application  of  the  proceeds  of  such  sale  for  the 
payment  of  the  debts  of  the  said  defendant ;  and  further,  that 
the  claims  of  one  William  Hogan  and  one  Manual  M.  Furtado 
were  therein  preferred,  said  Hogan  and  Furtado  being,  at  the 
time  of  executing  of  said  assignment,  and  having  been  for  a 
long  time  before,  copartners  in  business  with  the  said  defend- 
ant, and  with  him  composing  the  aforesaid  firm  of  John  A.  Ma- 
chado  &  Co. ;  and  further,  that  the  amounts  severally  due  the 
above-mentioned  preferred  creditors  from  said  defendant,  or 
from  John  A.  Machado  &  Co.,  are  not  designated  in  said  as- 
signment, or  in  the  schedules  thereto  annexed,  thereby  affording 
an  opportunity  for  collusion  between  the  defendant  and  the 
said  assignee,  and  his  said  preferred  creditors." 

It  is  also  alleged  in  the  affidavit,  on  information  and  belief, 
that  the  assignment  had  been  set  aside  in  a  number  of  actions 
in  this  court,  and  in  the  Superior  Court  and  Court  of  Common 
Pleas,  as  fraudulent  and  void. 

It  is  also  alleged  in  the  affidavit,  on  information  and  belief, 
that  the  assignee,  after  collecting  and  converting  to  money  a 
very  large  amount  of  the  assets  of  the  defendant,  removed  to 
Massachusetts  with  such  moneys,  and  has  never  applied  the 
same  to  the  payment  of  the  debts  of  the  defendant,  but  retains 
the  same  to  his  own  use  and  the  use  of  the  defendant,  with  the 
knowledge  and  consent  of  the  defendant. 

These  are  all  the  material  allegations  of  the  affidavit,  and  it 
appears  to  me  that,  at  the  utmost,  it  only  makes  out  a  case  for 
the  courts,  in  a  proper  action,  to  declare  the  assignment  fraud- 
ulent and  void,  on  its  face,  as  to  creditors.  This  they  might  do, 
whether  the  defects  and  omissions  of  the  assignment  came  from 
design  or  accident,  and  irrespective  of  the  actual  intentions  of 
the  parties  to  the  assignment,  except  so  far  as  such  intentions 
might  be  inferred  from  the  words  or  face  of  the  assignment. 
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Outside  of  the  assignment  itself,  it  appears  to  me  that  there  is 
in  the  affidavit  an  utter  want  of  any  allegation,  even  on  belief, 
or  information  and  belief,  to  show  an  actual  intention  to  de- 
fraud, as  distinguished  from  fraud  in  law,  in  making  the  assign- 
ment, except,  it  may  be,  the  allegation  at  the  close  of  the  affi- 
davit, that  the  assignee  had  collected  a  large  amount  of  trust 
moneys,  which  he  was  using  with  the  knowledge  and  assent  of 
the  defendant.  This  allegation  is  on  information  and  belief, 
and,  if  true,  might  tend  to  show  fraud  or  fraudulent  acts  subse- 
quent to  the  assignment,  but  would  hardly  show  that  the 
assignment  was  made  with  an  actual  fraudulent  intent. 

It  will  not  do  to  say,  if  an  assignment  is  fraudulent  on  its 
face,  or  fraudulent  in  law,  that  therefore  it  was  or  is  fraudulent 
in  fact. 

In  my  opinion,  the  affidavit  did  not  authorize  the  order  of 
arrest. 

There  is  in  the  affidavit  not  even  an  allegation  that  the  de- 
fendant had  any  real  estate  at  the  time  of  the  assignment,  so  as 
to  show  a  motive  on  his  part  for  designedly  omitting  to  give 
the  assignee  authority  to  sell  his  real  estate. 

As  to  the  allegations,  on  information  and  belief  merely,  in  the 
affidavit,  of  the  misconduct  of  the  assignee,  and  of  his  removal 
to  Massachusetts,  if  true,  they  might  have  shown  that  he  ought 
to  be  removed,  and  another  trustee  appointed,  but  they  hardly 
tended  to  show  that  the  assignment  was  originally  in  fact  made 
with  a  fraudulent  intent. 

There  is  in  the  affidavit  no  allegation  that  the  defendant  was 
not  actually  indebted  to  Hogan  and  Furtado  in  any  amount. 
The  inference  from  the  allegations  of  the  affidavit  are  that  he 
was  indebted  to  them. 

By  the  affidavit  of  Mr.  Benedict,  the  counsel  of  the  defend- 
ant, who  drew  the  assignment,  read  on  the  motion  to  vacate  the 
order  of  arrest,  the  omission  of  authority  to  the  assignee  to,sell 
the  real  estate  was  fully  explained,  and  shown  to  be  the  result 
of  a  mere  clerical  omission.  Mr.  Benedict  also  swore  that  he 
advised  the  defendant  that  Hogan  and  Furtado  were  not  part- 
ners- with  him,  as  matter  of  law,  under  a  certain  agreement 
between  them,  and  that  the  defendant  had  a  right  to  prefer 
them ;  and  explaining,  further,  why  the  amounts  of  their  debts 
were  omitted. 
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The  affidavit  of  the  defendant  was  also  read  on  that  motion, 
denying  all  intention  to  defraud  in  making  the  assignment,  and 
all  alleged  acts  of  misconduct  on  the  part  of  the  assignee  or 
himself  subsequent  to  the  assignment. 

I  think  the  order  denying  the  motion  to  vacate  the  order  of 
arrest  should  be  reversed,  with  $10  costs. 

CLEBKE  and  BARNARD,  JJ.,  concurred. 


EMBERSON'S  CASE. 

*_/••  ,     n    ^*^s^** 

New  York  Superior  Court  /  Before  Hon.  Joseph  S.  Bosworth^    / 
Ch.  e/.,  October,  1863. 

INSOLVENT. — PETITIONING    CREDITOR. — ASSIGNEE    HAVING    OB- 
TAINED JUDGMENT.  • 

One  who  has  become  a  creditor  of  an  insolvent,  knowing  him  to  be  such,  by  buy- 
ing a  demand  against  him  for  less  than  the  nominal  amount  of  such  demand, 
cannot,  by  prosecuting  the  demand  to  judgment,  and  recovering  the  whole 
amount,  entitle  himself  to  be  considered  a  creditor  to  the  whole  amount.  By 
2  Rev.  Stat.,  36,  §  10,  an  assignee,  executor,  &c.,  petitioning  as  creditors  in  any 
of  the  cases  in  which  non-resident,  absconding,  insolvent,  or  imprisoned  debt- 
ors are  authorized  to  make  assignments,  are  to  be  deemed  creditors  only  to  the 
actual  amount  paid  for  the  debt  or  demand  ;  and  prosecuting  the  debt  to  judg- 
ment does  not  alter  the  case. 

The  fact  that  the  petitioners  for  the  discharge  of  an  insolvent  are  not  creditors  for 
two-thirds  of  the  aggregate  of  the  insolvent's  debts,  is  sufficient  to  prevent  a 
discharge  being  granted,  though  not  ground  for  avoiding  it  after  it  has  been 
granted.* 

*  In  WARRIN'S  CASK  (before  the  County  Judge  ofWestchester  county,  in  September,  1861), 
it  was  Hdd,  that  when  creditors  residing  in  other  States  petition,  they  must  annex 
the  original  accounts  or  sworn  copies,  and  the  original  specialties  or  securities,  if 
any,  on  which  their  demands  arise  ;  and  that  an  omission  to  do  so  is  fatal  to  the 
proceedings,  and  the  defect  cannot  be  supplied. 

This  was  an  application  of  Thomas  Warrin,  an  insolvent,  for  a  discharge  from 
his  debts,  under  the  statute  above  referred  to.  The  ninth  section  of  the  general 
provisions  relative  to  petitions  for  discharge,  &c.,  of  non-resident,  absconding,  in- 
solvent, or  imprisoned  debtors,  declares  that  "  creditors  residing  out  of  this  State, 
and  within  the  United  States,  may  petition,  and  unite  in  any  petition,  in  the 
same  manner  as  resident  creditors  under  either  of  the  preceding  articles.  They 
shall  annex  to  every  such  petition  the  original  accounts,  or  sworn  cojius,  and  the 
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Petition  in  insolvency,  under  the  Two-thirds  Act. 

Samuel  Emberson  applied  to  the  chief-justice,  upon  a  petition 
signed  by  creditors,  purporting  to  be  such  to  the  amount  of 
two-thirds  of  all  his  debts,  for  his  discharge  from  his  debts  as 
an  insolvent,  under  the  provisions  of  article  3  of  title  1  of 
chapter  5  of  part  2  of  the  Revised  Statutes  of  this  State. 
(2  Rev.  Stat.,  16.)  f 

George  W.  Stevens,  for  the  application. 
G.  A.  Seixas,  for  other  creditors,  opposed. 

BOSWORTH,  Ch.  J. — If  a  creditor,  who  has  become  such  by 
purchasing  a  demand  against  the  insolvent  debtor  for  less  than 
its  nominal  amount,  cannot  become  a  petitioning  creditor  in 
respect  to  such  demand  for  a  larger  sum  than  he  paid  therefor, 
although  between  the  time  of  the  purchase  and  so  petitioning 
he  has  prosecuted  it  to  judgment,  and  recovered  a  judgment 
for  the  whole  nominal  amount,  then  a  discharge  in  this  case 
must  be  refused. 

That  he  is  to  be  deemed  a  creditor  to  the  amount  of  the  sum 
paid,  and  to  that  amount  only,  is  expressly  declared  by  statute. 

original  specialties  or  written  securities,  if  any,  on  which  their  demands  arise  01 
depend." 

ROBERTSON,  County  Judge. — This  is  an  application  by  Thomas  Warrin,  an  in- 
solvent debtor,  to  be  discharged  from  his  debts.  John  Warrin,  a  resident  of  Cal- 
ifornia, is  the  only  petitioning  creditor.  It  appears  from  his  affidavit,  annexed 
to  the  petition,  that  he  holds  the  insolvent's  notes  to  the  amount  of  $40,470.14, 
exclusive  of  interest,  which  were  given  for  the  purchase-money  of  merchandise 
sold  in  1857.  The  principal  and  interest  of  these  notes  constitute  his  demand. 

Neither  the  original  accounts  of  the  sale  of  said  merchandise,  nor  the  notes 
given  for  the  purchase-money  thereof,  nor  sworn  copies  of  such  accounts  or  notes, 
are  annexed  to  said  petition.  By  reason  of  this  omission,  the  counsel  for  the  con- 
testing creditors  insist  that  the  county  judge  has  failed  to  acquire  jurisdiction, 
and  that  the  proceeding  should  be  dismissed. 

The  annexing  of  these  originals,  or  sworn  copies,  to  the  petition  as  above  men- 
tioned, is  one  of  the  preliminary  steps  essential  in  this  case  to  confer  jurisdiction, 
and  until  that  is  done  no  jurisdiction  can  be  obtained.  There  has  been  no  com- 
pliance here  with  this  requirement  of  the  statute,  nor  can  the  omission  be  now 
supplied  so  as  to  give  validity  to  the  proceedings  subsequent  to  the  presentation 
of  the  petition  ;  for  jurisdiction  never  having  been  acquired,  there  can  be  no  au- 
thority to  supply  the  defect.  The  petitioner  may  withdraw  his  petition,  other- 
wise this  proceeding  is  dismissed. 
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(3  Rev.  Stab.,  5  ed.,  110,  §  10.)  Being  limited  to  the  sum  paid, 
as  the  one  for  which  he  is  a  creditor,  as  regards  the  insolvent's 
application  for  a  discharge,  it  is  not  easy  to  perceive  on  what 
principle  he  can  claim  to  be  a  creditor  for  a  larger  sum,  by 
merely  prosecuting  the  demand  to  judgment. 

Notwithstanding  he  has  prosecuted  it  to  judgment,  he  is,  in 
substance  and  good  sense,  a  creditor  in  respect  to  such  demand. 

Although  his  affidavit  states  the  existence  of  the  judgment, 
yet  it  must  state  the  nature  of  the  demand,  and  the  general 
ground  and  the  consideration  of  the  indebtedness  (/J.,  92,  §  7) ; 
and  he  must  annex  to  his  signature  to  the  petition  a  declaration 
in  writing  that  he  relinquishes  to  the  assignees  who  shall  be 
appointed  the  benefit  of  the  security  to  be  created  by  such 
judgment  for  the  benefit  of  all  the  creditors.  (/£.,  110,  §  11.) 

So  the  petitioning  creditors,  whose  demands  are  in  judgment, 
understand  the  statute,  for  they  have  severally  signed  such  a 
declaration  in  writing,  which  forms  part  of  the  papers  on  which 
the  present  application^  based. 

The  fact,  therefore,  that  a  creditor  who  has  bought  a  demand 
against  the  insolvent,  knowing  hhn  to  be  such,  at  a  discount, 
sees  fit  to  prosecute  it,  and  recover  judgment  upon  it,  although 
valid  as  against  the  debtor  for  the  whole  amount,  does  not  take 
him  out  of  section  10  of  the  statute  in  respect  to  his  position  as 
a  petitioning  creditor. 

He  can  be  treated  as  one  only  to  the  extent  of  the  sum  paid. 

He  is  to  be  treated  as  a  creditor  for  all  that  he  bona  fide  paid 
to  become  such,  that  being  less  than  the  demand  purchased, 
and  for  that  sum  only. 

"William  Emberson  is  a  petitioning  creditor  for  the  sum  of 
$5,841.19,  in  respect  to  demands  now  in  judgment,  for  which 
he  paid  $2,200.  If  he  can  be  deemed  a  creditor  only  to  the 
amount  of  $2,200,  then  two-thirds  in  amount  of  the  insolvent's 
creditors  have  not  petitioned  for  his  discharge. 

[The  judge  then  reviewed  the  facts  relative  to  some  other 
alleged  debts,  which  made  the  proceedings  appear  questiona- 
ble, and  continued :] 

But  it  is  not  necessary  to  pass  decidedly  on  these  and  other 
questions  raised  and  discussed.  The  fact  that  petitioning  cred- 
itors are  not  such  for  two-thirds  of  the  aggregate  of  the  insolv- 
ent's debts  is  sufficient  to  prevent  his  being  discharged  (3  Rev. 
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Stat.,  96,  §  30;  Jb.,  110,  §  10);  although,-  after  a  discharge  has 
been  granted,  it  cannot  be  avoided  for  that  mere  fact,  there 
being  no  actual  fraudulent  act  or  intent  of  the  insolvent  origi- 
nating that  defect  in  the  proceedings.  (/#.,  99,  §  40,  subd.  4, 
5,  and  7.) 

The  application  must  be  denied,  and  the  proceedings  filed 
with  the  clerk  of  the  city  and  county  of  New  York. 


THE  PEOPLE  on  rel.  THE  PACIFIC  MUTUAL  INSUR- 
ANCE COMPANY  a.  MACHADO. 

Supreme  Court,  First  District;  General  Term,  Oct.,  1863. 

INSOLVENT'S  DISCHARGE. — JURISDICTION. — RESIDENCE  OF  INSOLV- 
ENT.— PRESUMPTION. 

.  •  • 

Under  2  Eev.  Stat.,  35,  §  2, — requiring  proof  that  an  insolvent  whose  discharge  is 
petitioned  for  resides,  or  is  imprisoned,  in  the  county  in  which  resides  the  offi- 
cer to  whom  the  petition  is  presented, — such  proof  is  an  essential  preliminary 
to  the  jurisdiction  of  the  officer. 

It  will  not  be  assumed  in  favor  of  an  insolvent's  discharge  that  proper  proof  as 
to  the  insolvent's  residence,  which  is  not  suggested  by  the  record,  was  in  fact 
given.* 

*  In  O'CoNNELL  a.  SUTHERLAND  (New  York  Superior.  Court;  Trial  Term,  November, 
1862),  the  following  points  were  ruled  by  Chief-justice  Bosworth  : 

A  defendant  interposing  his  discharge  in  insolvency  as  a  defence,  may  prove  it 
by  the  production  of  the  discharge,  without  producing  the  whole  record,  if  the 
discharge  recites  the  jurisdictional  facts. 

The  omission,  in  an  affidavit  of  service  of  the  notice  to  creditors,  to  insert  the 
deponent's  name  in  the  commencement  or  caption,  is  not  a  defect  for  which  the 
discharge  can  be  avoided  collaterally. 

Under  the  act  of  1847  (2  Laws  of  1847,  470,  ch.  366),— which  requires  the  offi- 
cer entertaining  proceedings  for  the  discharge  of  an  insolvent  to  direct  service  of 
notice  on  each  creditor  residing  within  the  United  States,  whose  place  of  residence 
is  known,  to  be  made  "  in  person,  or  by  letter  addressed  to  him  by  mail," — service 
by  depositing  the  notice  in  the  post-office  in  the  same  town  where  the  creditor 
resides,  is  valid. 

B.  F.  Sawyer,  for  the  plaintiff. 
James  M.  Sheehan,  for  the  defendant. 
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Certiorari  to  review  a  proceeding  before  the  city  judge  of 
New  York,  exonerating*  the  respondent  from  arrest. 

The  writ  was  issued  on  the  relation  of  the  Pacific  Mutual  In- 
surance Company.  The  respondent  had  presented  the  follow- 
ing petition  to  the  city  judge : 

"  To  the  Honorable  John  H.  McCunn,  City  Judge  of  the  City 
and  County  of  New  York : 

"  The  petition  of  John  A.  Machado,  of  the  City,  County,  and 
State  of  New  York,  respectfully  showeth :  that  your  petitioner 
is  an  insolvent  debtor  unable  to  pay  his  debts,  and  therefore 
prays  that  his  estate  may  be  assigned  for  the  benefit  of  all  his 
creditors,  and  that  his  person  may  thereafter  be  exempted  from 
arrest  or  imprisonment  by  reason  of  any  debts  arising  upon  con- 
tracts previously  made,  and  that  he  may  be  discharged  from  his 
imprisonment  pursuant  to  the  provisions  of  the  statute  concern- 
ing voluntary  assignments  by  an  insolvent,  for  the  purpose  of 
exonerating  his  person  from  imprisonment. 

"  And  your  petitioner  will  ever  pray." 

[Date.']  [Signature.] 

To  this  was  attached  an  affidavit,  as  follows : 

[  Venue] 

"  Patrick  Nolan,  being  duly  sworn,  says  that  he  knows  John 
A.  Machado,  said  insolvent ;  that  said  Machado  is  a  resident 
and  inhabitant  of  the  State  of  New  York." 

[Jurat.]  [Signature.] 

Then  followed  schedule  and  inventory  in  the  usual  form. 
The  other  papers  in  the  proceeding  are  not  here  inserted,  as 
they  are  not  referred  to  in  the  opinion.  The  discharge  was 
granted  July  30th,  1862,  in  the  following  form,  exclusive  of 
recitals :  "  that  the  insolvent  be  exempted  from  imprisonment 
by  reason  of  any  debt  due  at  the  time  of  his  making  said  assign- 
ment, or  contracted  for  before  that  time,  though  payable  after- 
wards ;  and  by  reason  of  any  liabilities  incurred  by  said  insolv- 
ent, by  making  or  indorsing  any  promissory  note  or  bill  of 
exchange ;  or  incurred  by  said  insolvent  in  consequence  of  pay- 
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ment  by  any  party  to  such  note  or  bill  of  the  whole  or  any 
part  of  the  money  secured  thereby,  whether  such  payment  be 
made  prior  or  subsequent  to  the  execution  of  said  assignment" 

John  N.  Lewis  and  David  Dudley  Field,  for  the  relators, 
after  urging  that  the  city  judge  had  not  jurisdiction  to  grant 
insolvents'  discharges,  argued — 

II.  That  if  he  had  such  jurisdiction,  he  had  not  acquired  juris- 
diction in  this  case,  even  to  take  the  first  step ;  because,  1.  The 
affidavit  of  the  insolvent  did  not  appear  to  have  been  subscribed 
before  the  j  udge.     (2  Rev.  Stat.,  29,  §  2 ;  McDonald  a.  Garri- 
son, 9  Abbotts'  Pr.,  34.)    2.  There  was  no  allegation  that  Ma- 
chado resided  or  was  imprisoned  in  the  county  where  the  city 
judge  resided.     This  was  necessary.     (2  Rev.  Stat.,  35,  §  2; 
Staples  a.  Fairchild,  3  JV.  Y.,  41.)    The  Constitution  of  1846 
made  an  entire  reorganization  of  the  judiciary  of  the  State. 
The  6th  article  exhausted  the  subject  of  the  judicial  department. 
The  only  authority  for  a  recorder's  court  is  that  contained  in  the 
14th.     (Renard  a.  Hargous,  13  N.  Y.,  259 ;  Morewood  a.  Hollis- 
ter,  6  Ib.,  "309 ;  Payne  a.  Young,  8  Ib.,  158.)     Under  the  laws 
of  the  United  States,  citizenship  must  be  carefully  set  forth  to 
confer  jurisdiction,  and  the  language  is  not  stronger  than  the 
language  of  our  insolvent  act.     (Wood  a.  Wagnon,  2  Cranch, 
9 ;  Abercrombie  a.  Dupuis,  1  Ib.,  343 ;  Bingham  a.  Cabot,  3 
Dallas,  352.)     Supposing  that  the  petition  and  the  affidavit  of 
Machado  could  have  been  extended  by  construction  to  mean 
that  the  alleged  insolvent  resided  in  the  city  of  New  York,  it 
did  not  appear  that  the  city  judge  resided  in  the  same  county. 
There  is  no  provision  of  law  requiring  the  New  York  city  judge 
to  reside  in  the  city.     But  there  was  no  evidence  that  Machado 
resided  in  New  York  city.     His  petition  describes  him  as  "  of 
the  city,  county,  and  State  of  New  York,"  and  then  "  respect- 
fully showeth"  certain  facts.     His  affidavit  makes  no  allusion 
to  his  residence.     (Staples  a.  Fairchild,  3  N.  Y.,  41,  44  ;  Payne 
a.  Young,  8  Ib.,  158.)    Nolan,  the  clerk  of  the  petitioner's  at- 
torneys, swears  only  that  Machado  is  a  resident  and  inhabitant 
of  the  State  of  New  York.     This  fact  must  be  proved.     (Rusher 
a.  Sherman,  28  Barb.,  416.) 

III.  Even  if  the  city  judge  had  acquired  jurisdiction  on  pre- 
senting the  papers,  his  subsequent  proceedings  were  erroneous. 
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This  is  a  statutory  certiorari,  and  brings  up  for  review  all  the 
errors  of  the  judge.  (2  Rev.  Stat.,  47;  More  wood  a.  Hollister, 
6  N.  Y.,  309 ;  Small  a.  Wheaton,  2  Abbotts'  Pr.,  175,  184.) 
On  certiorari  the  court  can  look  only  at  the  facts  returned,  and 
can  assume  nothing  in  favor  of  the  jurisdiction  of  the  inferior 
tribunal.  (People  a.  Soper,  7  N.  Y.,  428.  See  Morewood  a. 
Hollister,  6  Ib.,  309 ;  and  Benjamin  a.  Benjamin,  5  Ib.,  383.) 

Aaron  J.  Vanderpoel  and  John  JS.  Fogerty,  for  the  defend- 
ant.*— I.  The  proceedings  before  the  city  judge  are  regular  on 
their  face.  There  are  no  defects  in  substance  or  form.  The 
court  cannot  regard  or  review  any  omissions  in  the  schedule ; 
the  creditor  had  notice,  he  did  not  appear,  and  he  is  concluded 
by  the  discharge.  (People  a.  Stryker,  24  Barb.,  649.)  To 
vitiate  the  discharge,  the  omission  must  be  intentional  and 
fraudulent,  and  that  question  can  be  tried  on  certiorari.  (Peo- 
ple a.  Stryker,  24  Barb.,  649 ;  Small  a.  Graves,  7  Ib.,  576 ; 
Ayres  a.  Scribner,  17  Wend.,  407.) 

II.  The  city  judge  had  jurisdiction.  (Laws  of  1850,  388, 
ch.  205,  §  3  ;  1  Rev.  Slot.,  5  ed.,  397.)  1.  The  duties  imposed 
upon  the  judge  in  granting  insolvents'  discharges  are  clearly 
judicial.  2.  Whatever  emanates  from  a  judge,  as  such,  or 
proceeds  from  a  court  of  justice,  is  judicial.  (Bouvier's  Law 
Inst.}  3.  Since  1850,  the  city  judge  has  been  in  the  constant 
practice  of  entertaining  proceedings  relative  to  insolvent  debt- 
ors. Where  a  construction  of  a  statute  has  been  adopted  and 
acted  upon,  the  courts  will  acquiesce  in  it,  although  as  an  origi- 
nal question  they  might  have  been  inclined  to  adopt  another 
construction.  4.  Section  4  of  the  act  of  1850  negatives  the 
idea  that  the  powers  of  the  city  judge  are  limited  merely  to  the 
duties  of  the  recorder  while  holding  court. 

BY  THE  COURT. — SUTHERLAND,  P.  J. — The  statute  (2  Rev. 
Stat,  35,  §  2)  declares  that  applications  under  the  3d,  4th,  and 
5th  articles  of  the  title, — relating  to  the  assignment  of  the  es- 
tates of  non-resident,  absconding,  insolvent,  or  imprisoned 
debtors, — "  shall  be  made  to  an  officer  residing  in  the  county 

*  The  counsel  for  the  defendant  on  this  proceeding  did  not  act  for  him  in  the 
proceedings  before  the  city  judge. 
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in  which  the  insolvent  or  imprisoned  debtor  resides  or  is  im- 
prisoned ;  and  proof  of  such  residence  or  imprisonment  shall  be 
made  at  the  time  of  presenting  the  petition,  and  before  any 
order  shall  be  made." 

It  was  held  in  Rusher  a.  Sherman  (28  Barb.,  416),  by  the 
general  term  of  this  district,  that  this  proof  of  residence  within 
the  county  where  the  officer  resides  was  necessary  to  give  the 
officer  jurisdiction.  It  appears  to  me  that  the  words  of  the 
statute  make  this  preliminary  proof  of  residence  within  the 
county  a  jurisdictional  fact.  (See,  also,  Matter  of  "Wrigley,  8 
Wend.,  134.) 

The  record  in  this  case  does  not  show  that  this  proof  was 
made;  perhaps  the  inference  from  the  record  is  that  there 
was  no  such  proof.  Nolan's  affidavit  merely  states  that  the 
insolvent  was  a  resident  and  inhabitant  of  the  State  of  New 
York.  It  is  not  probable  that  there  was  any  other  affidavit  or 
proof  as  to  the  residence  of  the  insolvent. 

The  petitioner,  in  his  petition,  describes  himself  as  of  the 
city,  county,  and  State  of  New  York;  but  the  record  does 
not  show  that  there  was  proof,  at  any  time,  either  before  or 
after  the  order  for  publication,  that  he  resided  in  the  city  or 
county  of  New  York. 

I  do  not  see  how  we  can  avoid  the  conclusion  that  the  insolv- 
ent proceedings  before  the  city  judge  must  be  reversed  or 
quashed  on  this  ground  alone. 

It  is  not  necessary  to  examine  or  decide  any  other  point  in 
the  case. 

BARNARD,  J.,  concurred. 
CLERKE,  J.,  expressed  no  opinion. 
Proceedings  reversed. 
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THE  PEOPLE  a.  THE  ALBANY  AND  VERMONT 
RAILROAD  COMPANY. 

Supreme  Court,  Third  District;  General  Term,  May,  1862. 
ALLOWANCE.— SUBJECT-MATTER  INVOLVED. 

The  value  of  the  property  to  be  directly  affected  by  the  result  of  an  action  afford* 
a  proper  basis  for  computing  the  percentage  authorized  by  section  309  of  the 
Code  of  Procedure,  as  an  allowance  in  addition  to  costs,  in  difficult  and  extra- 
ordinary cases. 

So  held,  where  the  action  was  brought  to  restrain  the  defendants  from  discon- 
tinuing and  removing  a  railroad. 

Appeal  from  an  order  made  at  special  term  granting  an  extra 
allowance  to  the  defendant. 

The  action  was  brought  by  the  People  against  the  Alba- 
ny and  Vermont  Railroad  Company,  to  compel  defendant  to 
repair  and  operate  its  road  between  Waterford  Junction  and 
Eagle  Bridge,  a  distance  of  about  twenty-one  miles.  The  case 
was  severely  litigated.  It  was  difficult  and  extraordinary,  in- 
volving large  interests  and  new  and  difficult  questions  of  law. 
The  value  of  the  property  directly  affected  by  the  result  of  the 
action,  exceeded  $50.000  in  amount.  The  proceedings  are  re- 
ported, 11  Ante,  136  ;  12  2b.,  171 ;  and  24  N.  Y.,  261. 

John  II.  Reynolds,  for  the  appellant. 
William  A.  Beach,  for  the  respondent. 

BY  THE  COURT.* — MILLER,  J. — By  section  308  of  the  Code, 
in  addition  to  the  allowance  provided  for  by  section  307,  the 
plaintiff,  upon  the  recovery  of  judgment  by  him  in  certain 
actions,  is  allowed  a  percentage  on  the  amount  of  the  recovery. 
Jty  section  309  these  rates  are  to  be  estimated  upon  the  value 
of  the  property  claimed,  &c.,  and  upon  the  amount  found  due 
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in  case  of  a  mortgage  foreclosure.  The  concluding  portion  of 
the  same  section  is  as  follows :  "  In  difficult  and  extraordinary 
cases,  when  a  trial  has  been  had,  '  except'  in  any  of  the  actions 
or  proceedings  specified  in  section  three  hundred  and  eight, 
the  court  may,  also  in  its  discretion,  make  a  further  allowance 
to  any  party,  not  exceeding  five  per  cent,  upon  the  amount  of 
the  recovery  or  claim,  or  subject-matter  involved"  It  must  be 
conceded  that  this  is  a  "  difficult  and  extraordinary"  case  within 
the  meaning  of  the  clause  last  cited.  The  "  subject-matter 
involved"  in  the  controversy  was  the  operating  and  repairing 
of  the  road  in  question.  The  amount  of  the  subject-matter 
affected  by  it  and  involved  in  it,  was  of  the  value  of  $50.000. 
The  suit  was  brought  to  prevent  the  removal  of  property  of  the 
road  of  larger  value,  and  to  compel  a  reconstruction,  involving 
a  heavy  expense.  An  injunction  was  obtained,  and  the  con- 
troversy was  terminated  by  a  successful  defence.  It  appears 
to  me  that  this  is  a  case  clearly  within  the  intent,  meaning,  and 
spirit  of  the  clause  above  cited,  and  was  of  such  a  character  as 
to  authorize  an  extra  allowance.  I  think,  therefore,  that  the 
order  made  at  special  term  should  be  affirmed,  with  ten  dollars 
costs  of  appeal. 


BISHOP  a.  EDMISTON. 

Supreme  Court,  First  District;  General  Term,  Oct.,  1863. 
SHIPPING. — JOINT-OWNERSHIP. — DEFECT  OF  PARTIES. — PLEADING. 

Joint-owners  of  vessels,  not  otherwise  partners,  are  in  respect  to  such  vessels,  ten- 
ants in  common. 

One  of  joint-owners  of  a  vessel  may  sue  for  his  share  of  a  demand  due  such  own- 
ers, without  joining  his  co-tenant,  whose  share  has  already  been  paid. 

Redundant  and  irrelevant  matter,  and  a  demand  for  unsuitable  relief,  do  not 
render  a  pleading  a  subject  of  demurrer.* 

*  In  DABY  a.  BKTTS (Supreme  Court,  First  District;  Special  Term,  February,  1862), 
it  was  Held,  that  a  demurrer  for  defect  of  parties  is  allowable  only  in  case  of  a 
deficiency  not  an  excess  of  parties,  and  that  the  court  would  not  assume  on  such 
demurrer  that  there  was  a  deficiency  of  parties,  unless  it  so  appeared  on  the  face 
of  the  complaint. 
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Appeal  from  an  order  sustaining  a  demurrer  to  the  complaint. 

This  action  was  brought  by  John  Bishop  and  David  Fitz- 
patfick  to  compel  the  defendants,  John  and  James  Edmiston, 

Demurrer  to  the  complaint. 

This  action  was  brought  by  Augustine  W.  Daby,  a  judgment-creditor  of  the 
"New  York  &  Tennessee  Zinc  Company,"  against  John  S.  Bette,  James  D. 
Mowrv,  and  Sylvester  A.  Woodrow,  stockholders  and  trustees  of  such  company, 
to  recover  $3,827.14,  the  amount  of  a  judgment  against  the  company — on  a  lia- 
bility under  the  general  law  authorizing  the  formation  of  corporations  for  manu- 
facturing, mining,  mechanical,  and  chemical  purposes,  passed  February  17th, 
1848.  The  defendant  Belts  demurred  for  want  of  a  cause  of  action.  The  other 
facts  sufficiently  appear  from  the  opinion. 

Edgar  S    Van  Winkle,  in  support  of  the  demurrer. 

Alfred  Mclntire,  opposed. — I.  If  the  complaint  contains  any  cause  of  action  what- 
ever, it  is  good  on  general  demurrer.  (People  a.  Mayor,  &c.,  of  N.  Y..  8  Abbottt' 
Pr.,  7;  8.  C.,  17  How.  Pr.,  66;  Richards  a.  Edick,  17  Barb.,  260;  Graham  a. 
Carnmau,  5  Duer,  697  ;  S.  C.,  13  How.  Pr.,  36.  See  Hillman  a.  Hillman,  14  lb., 
456  ;  Bank  of  Lowville  a.  Edwards,  11  lb.,  216  ;  1  Reo.  Stat.,  4  ed.,  1216,  1218, 
1219.) 

II.  Judgment  may  be  rendered  in  favor  of  one  of  several  defendants.     (Code, 
§  274.) 

III.  The  judgment  recovered  against  the  corporation  is  prima-facie  evidence  of  a 
debt  against  a  stockholder,  and  it  is  not  necessary  to  allege  the  circumstances  of 
the  original  indebtedness.     (9  How.  Pr.,  436  ;  Slee  a.  Bloom,  20  Johns.,  669  ;  Moss 
a.  McCullough,  7  Barb.,  279.) 

IV.  The  statute  in  relation  to  incorporations  is  a  public  statute,  and  need  not 
be  pleaded  specially.     (Shaw  a.  Tobias,  3  N.  Y.,  188.) 

CLKEKK,  J. — It  is  now  settled  that  the  defect  of  parties,  for  which  the  Code 
allows  a  demurrer  (§  144,  subd.  4),  is  a  deficiency  and  not  an  excess  of  parties. 

The  demurrer  in  this  case  has  two  aspects  :  the  counsel  for  the  defendants  in- 
sisting that  the  plaintiff  ought  to  have  sued  them  separately,  or  having  sued  them 
jointly,  that  all  the  stockholders,  and  not  a  portion  of  them,  ought  to  be  sued. 
If  he  has  sued  three  of  them  jointly,  when  he  ought  to  have  sued  only  one  of 
them,  this  is  a  redundancy  of  parties  ;  the  objection  to  which,  as  we  have  seen, 
cannot  be  taken  by  demurrer.  If  he  has  sued  three  of  them  jointly,  when  he 
ought  to  have  sued  more  than  three,  this,  undoubtedly,  would  be  a  deficiency  of 
parties,  which  could  be  taken  advantage  of  by  demurrer.  But  a  demurrer  is  only 
appropriate,  when  the  ground  of  demurrer  appears  upon  the  face  of  the  complaint. 
It  does  not  appear,  from  the  complaint  in  this  case,  that  there  were  any  stock- 
holders besides  the  defendants.  It  states,  indeed,  that  they  were  the  owners  of 
44,750  shares ;  but  it  does  not  appear  that  the  capital  stock  consisted  of  any 
greater  number  of  shares. 

If  the  complaint  is  uncertain  or  indefinite  in  this  or  any  other  respect,  the  rem- 
edy is  by  motion,  and  not  by  demurrer. 

The  demurrer  must  be  overruled,  with  costs. 
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to  account  for  certain  insurance  moneys  collected  by  them  for 
the  plaintiffs  and  the  defendant  Charles  McLauchlan,  being  for 
insurances  on  a  vessel  formerly  owned  by  the  plaintiffs -and 
McLauchlan,  and  to  pay  over  to  the  plaintiffs  the  amount  com- 
ing to  them  respectively,  in  proportion  to  their  respective  in- 
terests in  the  vessel  insured.  The  complaint  alleged  that 
McLauchlan  was  the  owner  of  one-half  of  said  vessel,  and  the 
plaintiffs  each  owned  one-quarter  thereof.  The  vessel,  which 
was  insured  for  $6,000,  was  lost  during  the  continuance  of  the 
policy.  The  defendants  Edmiston,  were  employed  as  insur- 
ance agents,  to  collect  the  insurance  money  from  the  companies. 
They  collected  $2,000  in  cash,  and  also  $2,000  by  taking 
notes  instead  of  cash.  They  also  received  certain  sums  from  a 
third  insurance  company,  the  amount  of  which  plaintiffs  did  not 
know.  The  Edmistons  had  separate  dealings  with  McLauchlan, 
independent  of  the  collection,  of  the  insurance,  unconnected 
with  the  vessel,  or  the  accounts  thereof;  and  in  such  separate 
dealings  said  McLauchlan  became  largely  indebted  to  the  de- 
fendants Edmiston,  and  when  the  collections  were  made  by 
them,  they  carried  the  amount  of  the  collections  to  the  separate 
account  of  McLauchlan,  and  placed  the  same  to  his  credit  in 
his  said  separate  account,  without  the  knowledge  or  assent  of 
the  plaintiffs,  or  either  of  them,  and  in  fraud  of  their  rights  in 
the  premises ;  and  McLauchlan,  by  collusion  with  said  defend- 
ants Edmiston,  permitted  the  same  to  be  carried  or  placed  to 
his  own  separate  credit,  in  fraud  of  the  rights  of  the  plaintiffs. 
McLauchlan  then  was  non-resident  and  insolvent,  and  the  plain- 
tiffs, as  they  alleged,  were  wholly  remediless  except  by  the  aid 
of  the  court,  whereby  the  defendants  Edmiston,  may  be  com- 
pelled to  account  for  the  moneys  received  by  them,  and  pay 
over  to  the  plaintiffs  the  proportions  to  which  they  were  respec- 
tively entitled. 

The  defendants  Edmiston,  demurred  to  the  complaint  for 
grounds  which  sufficiently  appear  from  the  argument :  the  de- 
murrer was  sustained  (13  Ante,  346),  and  the  plaintiffs  appealed. 

Young  dk  Ruthven,  for  the  appellants. — I.  The  part-owners 
of  the  vessel  were  tenants  in  common,  and  their  respective  in- 
terests in  the  subject-matter  were  so  far  distinct  and  separate, 
that  each  could  treat  with  the  defendants  Edmiston,  in  respect 
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to  his  own  share ;  or,  having  received  his  own  share  of  the 
amount  collected,  would  then  have  no  further  claim  upon  the 
defendants  Edmiston.  Where  one  tenant  in  common  has  re- 
ceived his  share,  or  released  his  interest,  he  is  not  a  necessary 
party  plaintiff.  (Abbott  on  Shipping,  114,  115;  Sedworth  a. 
Overend,  7  Term  R.,  279 ;  Stanley  a.  Ayles,  3  Keble,  444.) 
The  reason  of  the  rule  that  all  the  tenants  in  common  should 
join,  is,  that  the  defendant  may  not  be  harassed  with  a  multi- 
plicity of  suits.  This  reason  ceases  where  the  other  part-owners 
or  tenants  in  common  have  been  paid,  or  have  released  their 
share.  (Dean  a.  Chamberlain,  6  Duer,  691.)  In  Everinghim 
a.  Ensworth  (7  Wend.,  326),  the  persons  in  whose  names  it  was 
held  the  action  should  have  been  brought  were  partners. 

II.  As  to  parties,  the  sufficiency  of  a  pleading  is  now  to  be 
determined  by  the  Code,  and  but  little  light  can  be  obtained 
upon  this  from  the  former  rules  of  pleading.    (Loomis  a.  Brown, 
16  Barb.,  325,  330.)     By  the  Code,  a  simple  rule  is  laid  down 
for  determining  who  are  to  be  parties  plaintiff — viz.,  those  who 
are  interested  in  the  subject  of  the  action ;  and,  in  obtaining 
the  relief  demanded,  may  be  joined  as  plaintiffs.    (Code,  §  117 ; 
Loomis  a.  Brown,  16  Barb.,  330  ;  see  Conro  a.  Port  Henry  Iron 
Co.,  12  Ib.,  58.)     McLauchlan  had  no  interest  in  obtaining  the 
relief  demanded. 

III.  McLauchlan  was  a  proper  party  defendant  under  section 
118  of  the  Code.     1.  As  having  or  claiming  an  interest  adverse 
to  the  plaintiffs,  viz.,  in  maintaining  the  arrangement  whereby 
the  whole  amount  had  been  placed  to  his  credit.     2.  As  being 
a  necessary  party  in  order  to  a  complete  determination  or  settle- 
ment of  the  questions  involved.     3.  He  was  also  properly  a 
party  defendant,  as  he  colluded  with  the  Edmistons  to  defraud 
the  plaintiffs.     4.  Being  united  in  interest  within  the  meaning 
of  section  119  of  the  Code,  means  a  joint  interest  like  that  of 
parties  which  cannot  be  separated,  and  does  not  extend  to  those 
cases  where  the  interests  are  distinct  and  may  be  separated. 
5.  It  is  only  in  cases  where  the  party  has  such  an  interest  as 
would  make  him  a  necessary  party  plaintiff,  that  it  is  necessary 
to  show  the  reason  why  he  is  not  made  such  party,  before  mak- 
ing him  a  party  defendant.     But  if  this  case  came  within  the 
purview  of  section  119,  it  sufficiently  appears  from  the  com- 
plaint why  he  was  not  made  a  party  plaintiff. 
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John  Townshend,  for  the  respondents. — I.  The  complaint,  at 
most,  shows  only  causes  of  action,  1,  for  money  received ;  2,  for 
negligence ;  and  3,  for  taking  notes  in  settlement  instead  of 
money.  Nothing  is  shown  by  which  plaintiffs  cannot  recover 
all  they  claim  by  a  common-law  remedy.  The  complaint  does 
not  show  any  mutual  accounting,  or  any  complication  of  tho 
accounts,  or  inability  to  ascertain  the  amounts  received  by  de- 
fendants Edmiston.  (Porter  a.  Spencer,  4  Johns*  Ch.,  169; 
Willard's  Eq.  Jur.,  92  ;  Hay  wood  a.  City  of  Buffalo,  14  N.  Y., 
537;  Mitford's  Eq.  PI,  145  [123],  6  Am.  ed.,  144;  Cumminga 
a.  White,  4  Blackf.,  356 ;  S.  P.,  10  Yerg.,  179.)  The  allegation 
that  plaintiffs  are  wholly  remediless,  being  inconsistent  with 
the  facts  stated,  amounts  to  nothing.  (Jones  a.  Phoenix  Bank, 
8  N~.  Y.,  235.)  Discovery,  which  was  the  chief  reason  for  en- 
tertaining bills  for  account,  is  not  now  to  be  had  otherwise  than 
as  prescribed  by  the  Code  and  rules.  The  plaintiffs  might 
have  compelled  production  of  defendants'  books,  to  enable 
them  to  prepare  their  complaint.  (Code,  §  388  ;  Rule  14.)  Or 
the  defendants  might  have  been  examined.  (Code,  §  391.) 

II.  Causes  of  action  for  money  received,  and  for  negligence, 
cannot  be  joined.     (Hunter  a.  Powell,  15  How.  Pr.,  221.) 

III.  All  the  owners  should  have  joined  as  plaintiffs,  not  on 
account  of  any  joint-ownership  of  the  vessel,  or  of  the  money, 
but  because  the  employment  of  the  Edmistons  was  the  joint  em- 
ployment of  all  the  owners.     (Hill  a.  Tucker,  1   Taunt.,  7.) 
That  McLauchlan  had  received  his  portion,  made  no  difference. 
(Code,  §  119 ;  Jones  a.  Felch,  3  Bosw.,  66.)     It  was  so  before 
the  Code.     (Petrie  a.  Berry,  3  B.  &  C.,  353 ;   Anderson  a. 
Hillies,  10  Eng.  L.  &  Eq.,  495 ;  Hatsall  a.  Griffith,  4  Tyrw., 
488 ;  Hill  a.  Gibbs,  5  Hill,  56.)    The  transaction  between  the 
Edmistons  and  McLauchlan,  as  stated  in  the  complaint,  in  no 
wise  affected  their  joint  liability  to  plaintiffs  and  McLauchlan. 
(Everinghim  a.  Ensworth,  7  Wend.,  326.)     If  plaintiffs  and 
McLauchlan  had  sued  simply  for  money  received,  and  defend- 
ants had  pleaded  payment,  and  then  proved  a  state  of  facts  as 
alleged  in  the  complaint,  their  plea  would  have  failed  for  not 
showing  the  assent  of  the  plaintiffs.     (Kinneys  a.  Richards,  11 
Barb.,  312.) 

IV.  No  reason  is  assigned  for  not  joining  McLauchlan  as 
plaintiff.     It  should  be  alleged  that  he  refused  to  join  as  plain- 
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tiff, — such  an  allegation  is  traversable.  If  found  for  defendant, 
it  defeats  plaintiffs'  action.  (Smith  a.  Pincomb,  10  Eng.  L.  <£ 
-£#.,  50.)  It  is  like  the  excuse  for  profert,  which  was  always 
traversable.  (Rees  a.  Overbaugh,  6  Cow.,  748.) 

V.  If  the  employment  was  several,  and  not  joint,  each  owner 
should  have  sued  separately.     Either  each  should  sue  separate- 
ly, or  all  jointly.     (Graham  a.  Robertson,  2  T.  .#.,  282 ;  Smith 
a.  Hunt,  2  Chit.,  142.) 

VI.  If  the  two  owners  can  sue  alone  for  the  money  received, 
they  cannot  for  the  negligence  in  not  collecting  (Hill  a.  Tucker, 
1  Taunt.,  7) ;  nor  for  taking  notes  instead  of  money,  without  the 
authority  or  assent  of  plaintiffs  or  McLauchlan.     Thence  it 
follows  that  two  causes  of  action  are  improperly  united,  viz.,  a 
cause  of  action  in  two  owners  with  a  cause  of  action  in  three 
owners.     This  cannot  be  done.     (Code,  §  167  ;  Enos  a.  Thomas, 
4  How.  Pr.,  48.) 

BY  THE  COURT. — SUTHERLAND,  P.  J. — The  case  made  by  the 
complaint  is  this.  The  plaintiffs  and  the  defendant  McLauchlan 
owned  a  vessel.  She  was  insured  for  $6,000, — for  $2,000  in 
three  different  insurance  companies.  She  was  lost  at  sea.  The 
owners  employed  the  defendants,  the  Edmistons,  to  collect  the 
insurance  moneys.  They  received  $2,000  in  cash  of  one  of  the 
companies;  settled  with  another,  and  took  its  notes,  without 
the  authority  or  assent  of  the  owners,  which  notes  they  might 
have  collected  ;  the  third  company  was  insolvent,  but  had  large 
assets,  which  went  into  the  hands  of  a  receiver,  but  the  plain- 
tiffs are  ignorant  what  amount  the  Edmistons  had  received  of 
the  receiver.  The  Edmistons  knowing  that  the  plaintiffs  were 
entitled  to  one-half  of  the  moneys  collected,  applied  them  to  th'e 
payment  of  an  individual  debt  of  the  defendant  McLauchlan, 
by  giving  him  credit  with  his  assent  on  an  account  they  had 
against  him. 

The  complaint  asks  for  an  account  of  the  moneys  which  the 
Edmistons  had  received,  and  which  they  ought  to  have  received 
or  collected,  and  that  they  be  adjudged  to  pay  over  to  the 
plaintiffs  their  shares  of  the  fund. 

The  Edmistons  demurred  to  the  complaint,  upon  the  grounds, 
among  others,  that  there  was  a  defect  of  parties-plaintiff,  and 
that  several  causes  of  action  were  improperly  united.  The 
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justice  at  special  term  ordered  judgment  for  the  defendants,  the 
Edmistons,  on  the  demurrer,  on  the  ground  that  the  defendant 
McLauchlan  should  have  been  united  with  the  plaintiffs  as  a 
party-plaintiff. 

This  appeal  is  from  the  order  at  special  term.  It  is  quite 
clear  that  the  order  was  erroneous,  and  should  be  reversed. 

Although  a  vessel,  like  any  other  chattel,  may  be  held  in 
partnership,  and  constitute  a  part  of  the  stock  of  the  firm,  yet 
the  plaintiffs  and  McLauchlan  were  not  partners,  and  did  not 
own  the  vessel  as  partners.  They  were  tenants  in  common, 
and  part-owners ;  not  partnership  owners  of  the  vessel,  and  of 
the  insurance  fund.  (1  Parson's  Maritime  Law,  82  ;  Munford 
a.  Nicoll,  20  Johns.,  611.) 

Although  the  Edmistons  were  employed  by  all  the  owners  to 
collect  the  moneys,  yet  they  had  a  right  to  pay  each  his  share, 
and  perhaps  they  would  have  had  a  right  to  pay  over  all  the 
moneys  collected  to  either  of  the  part-owners ;  but  it  is  not 
necessary  to  examine  or  decide  that  question  in  this  case,  for 
they  had  not  actually  paid  over  any  portion  of  the  moneys  to 
either  of  the  part-owners. 

If  the  Edmistons  had  actually  paid  over  to  McLauchlan  all 
the  moneys  collected,  the  plaintiffs  might  have  had  a  remedy 
against  him  for  their  shares ;  but,  on  the  facts  stated  in  the 
complaint,  I  do  not  think  that  they  had  a  remedy  against  him 
alone. 

McLauchlan,  however,  could  not  repudiate  the  arrangement 
between  him  and  the  Edmistons,  by  which  he  received  credit 
not  only  for  his  own  share,  but  for  the  plaintiffs'  shares.  As 
to  him  the  credit  was  payment  of  his  share,  and  he  would  not 
be  permitted  to  say  otherwise.  Having  then  received  payment 
of  his  share,  and  having  no  right  to  the  plaintiffs'  shares,  why 
should  he  have  been  made  a  party  plaintiff?  I  can  see  no 
reason  for  so  holding. 

In  the  case  of  Everinghim  a.  Ensworth  (7  Wend.,  326),  cited 
in  the  opinion  at  special  term,  the  plaintiffs  were  partners ;  and 
the  case  merely  decides  that  a  debt  due  to  a  firm  cannot  be  dis- 
charged by  one  of  the  partners  applying  it  in  payment  of  his 
individual  debt  to  the  debtor  of  the  firm,  without  the  knowledge 
or  approbation  of  the  other  partners. 

As  to  the  ground  of  demurrer,  that  several  causes  of  action 
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were  improperly  united ;  the  complaint  may  contain  irrelevant 
and  redundant  matter,  but  it  is  plain  to  me  that  it  cannot  prop- 
erly be  said  to  contain  more  than  one  cause  of  action. 

The  plaintiffs  may  ask  for  relief  that  they  are  not  entitled  to ; 
they  may  not  be  entitled  to  recover  any  thing  more  than  their 
shares  of  the  moneys  actually  received  by  the  Edmistons;  and 
credited  by  them  to  McLauchlan.  But  conceding  this,  would 
not  affect  the  question  of  there  being  more  than  one  cause  of 
action  in  the  complaint. 

The  order  appealed  from  should  be  reversed,  with  costs. 

CLERKE  and  BAENARD,  JJ.,  concurred. 


THE  PEOPLE  on  rel.  COOK  a.  THE  BOARD  OF  POLICE. 

Supreme  Court,  First  District;  General  Term,  Dec.,  1863. 

REPEAL  OP  STATUTE. — METROPOLITAN  POLICE  ACT. — SUMMARY 
CONVICTION. — CERTIORABI. — RETURN. 

The  repeal  of  a  statute  or  regulation  creating  an  offence,  before  the  trial  for  such 
offence,  is  a  bar  to  a  conviction. 

This  rule  applied  to  a  summary  conviction  by  the  Board  of  Police,  in  the  Metro- 
politan Police  District,  of  a  policeman  for  neglect  of  duty,  under  a  statute  ma- 
king absence  without  leave  penal,  the  conviction  being  upon  evidence  showing 
absence  with  leave. 

h  geenu,  that  to  a  writ  of  certiorari,  in  cases  of  summary  conviction,  the  whole  ev- 
idence which  applies  to  the  charge  must.be  set  out,  that  the  court  may  judge 
whether  sufficient  proof  appears  on  the  face  of  it  to  sustain  every  material  alle- 
gation, and  to  justify  the  adjudication.  (Per  BARNARD,  J.) 

Certiorari  to  review  a  summary  conviction  under  the  Metro- 
politan Police  Act. 

Stephen  L.  Cook,  the  relator,  in  1861  was  charged  by  acting 
Captain  Blakelock  with  neglect  of.  duty,  viz.,  absence  without 
leave. 
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The  complaint  or  charge  was  made  to  and  heard  by  the 
Board  of  Police  on  the  26th  of  October,  1861,  no  notice  what- 
ever thereof  having  been  given  to  him  ;  and  on  such  hearing, 
although  the  fact  that  Cook  was  ignorant  of  these  charges  was 
made  known  to  the  board,  he  was  found  guilty,  and  it  was 
ordered  that  "  he  be,  and  is,  hereby  removed  from  office  in  po- 
lice force." 

Cook  removed  the  proceedings  of  the  board  into  the  Supreme 
Court.  The  matter  was  heard  in  January,  1863,  and  a  decision 
was  rendered,  reversing  the  judgment  of  said  board,  and 
restoring  Cook  to  his  former  position  in  the  department.  A 
copy  of  this  order  was  served  on  one  of  the  commissioners  on 
the  8th  day  of  January,  1863,  and  the  said  Cook  was  thereupon 
again  ordered  to  duty. 

On  the  12th  day  of  January,  1863,  the  relator  was  tried  for 
neglect  of  duty,  for  three  days'  absence  in  October,  1861,  and 
was  fined  three  days'  pay  therefor. 

After  this  trial  was  concluded,  and  judgment  rendered,  a 
notice  was  again  served  on  said  Cook,  charging  him  with 
"  neglect  of  duty,"  in  being  absent  from  the  26th  day  of  Octo- 
ber, 1861  (the  day  when  the  board  dismissed  him),  until  the 
8th  day  of  January,  1863  (the  day  when  the  Supreme  Court 
restored  him). 

These  proceedings  were  removed  to  the  Supreme  Court  by 
the  relator,  and  were  reviewed  by  Mr.  Justice  Peckham,  at 
special  term  ;  who  reversed  the  proceedings  and  sentence.  From 
this  decision  the  Board  of  Police  appealed.  On  this  appeal,  the 
court  ordered  an  amendment  of  the  writ  of  certiorari  so  as  to 
make  same  returnable  at  general  term,  as  the  more  correct 
practice.  (Ante,  337.) 

W?n.  Henry  Arnoux,  for  the  relator.  —  I.  The  whole  proceed- 
ing on  the  part  of  the  commissioners  was  void,  on  general  prin 
ciples.  1.  It  is  contrary  to  the  spirit  of  law  and  natural  justice 
that  any  man,  or  body  of  men,  should  sit  on  the  trial  of  a  mat- 
ter by  the  decision  of  which  they  may  be  affected,  or  in  which 
they  may  be  interested.  (Geter  a.  Commissioners  for  Tobacco 
Inspection,  1  Bay,  357.)  2.  A  person  cannot  in  any  case  sit  as 
a  juror  where  the  consequences  of  his  own  act  are  in  question. 
The  commissioners  could  not  sit  in  a  trial  where  they  would  be 
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incompetent  as  jurors.  (1  Co.  Litt.,  155,  156  ;  People  a.  Ver- 
milyea,  7  Cow.,  108,  122.)  3.  The  board  could  not  thus  take 
advantage  of  tts  own  wrong.  The  absence  of  Cook  was  neither 
voluntary,  nor  caused  by  any  act  of  his  own.  It  was  the  act  of 
the  board,  which  he  resisted  by  all  lawful  means. 

II.  They  did   not  proceed   according  to  the  statute.    The 
Board  of  Police  has  no  common-law  jurisdiction.     Each  mem- 
ber of  the  force  is  liable  to  removal  from  membership  of  the 
police  force  only  after  written  charges  are  preferred,  and  after 
notice,  &c.     (Laws  of  1860,  439,  ch.  259,  §§  13,  63.)     1.  The 
rules  give  the  board  no  jurisdiction  to  try  cases.     The  testimony 
may  be  taken  by  or  before  one  or  more  of  the  police  commis- 
sioners.    The  word  may,  here,  as  it  generally  does  in  statutes, 
means  shall,  or  must.     (Riley's   Case,  12  Abbotts'  Pr.,  479 ; 
Mayor,  &c.,  of  K  Y.  a.  Furze,  3  Hill,  612.)     2.  Where  there 
is  a  total  want  of  jurisdiction,  appearance  or  consent  will  not 
confer  it.     3.  These  rules  apply  with  greater  force  in  respect  to 
statutes  that  are  penal,  that  create  a  new  jurisdiction,  or  that 
confer  new  and  extraordinary  powers  of  a  special  nature  upon 
particular  persons.     They  must  be  construed  strictly.     (Dwar. 
on  Stat.,  744,  750,  751.) 

III.  The  trial  of  Cook  in  January,  1863,  on  the  charge  of  ab- 
sence hi  October,  1862,  was  a  bar  to  the  present  trial.     1.  It  is 
analogous  to  severing  an  account,  and  suing  on  part.     (Staples 
a.  Goodrich,  21  Barb.,  317.)     2.  If  it  is  not  severing  an  account, 
the  judgment  herein  is  bad,  because  the  last  trial  covers  the 
period  embraced  in  the  first  trial. 

IV.  The  relator  was  charged  with  no  violation  of  the  rules. 
The  rule  being  penal,  the  form  of  pleading  in  like  cases  must 
be  observed.     In  an  indictment  under  an  act  which  contains  an 
excepting  clause,  if  the  party  is  merely  charged  with  the  deed, 
while  it  appears  from  the  excepting  clause  that  such  deed  is 
not  under  all  circumstances  forbidden,  the  indictment  would  be 
defective.     (Dwar.  on  Stat.,  660 ;  State  a.  Godfrey,  24  Maine, 
232 ;  State  a.  Keen,  34  Ib.,  500 ;  State  a.  Barker,  18  Verm., 
195;  Stke  a.  Palmer,  Ib.,  570;   Metzker  a.  People,  14  III., 
101 ;  Bonser  a.  State,  1  Smith  ( Wis.),  408  ;  Elkins  a.  State,  13 
Geo.,  435 ;  Keynolds  a.  State,  2  Nott  &  McCord,  365 ;  Com- 
monwealth a.  Hill,  5  Gratt.,  682.) 

Y.  The  rule  having  been  amended  before  sentence,  the  rela- 
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tor  could  not  be  sentenced  under  the  rule  as  it  stood  during  the 
trial.  (Hartung  a.  People,  22  N.  Y.,  95.) 

VI.  The  sentence  was  beyond  the  power  of  the  commission- 
ers.   (Laws  of  1860,  455,  clu  259,  §  63.) 

VII.  1.  The  evidence  is  properly  a  part  of  this  return,  the 
sentence  being  in  the  nature  of  a  summary  conviction  on  a 
penal  statute.     (See  Simpson  a.  Rhinelanders,  20  Wend.,  103.) 
2.  The  Supreme  Court  has  a  right  to  look  into  the  return,  and 
to  decide  the  case  upon  its  merits.     (Buck  a.  Binninger,  3 
Barb.,  391 ;  Birdsall  a.  Phillips,  17  Wend.,  464.     Citing  Roach 
a.  Cozine,  9  Ib.,  227 ;  Brown  a.  Betts,  13  lb.,  29 ;  Rowan  a. 
Lytle,  11  Ib.,  617;  Nichols  a.  Williams,  8  Cow.,  13.)    The 
Court  of  Errors  decided  on  the  merits  on  a  return  to  a  certiora- 
ri.     (Niblo  a.  Post,  25  Wend.,  280.)     3.  The  contrary  doctrine 
has  never  been  recognized  in  England,  and  has  never  met  the 
approval  of  the  profession,  of  the  present  Supreme  Court,  the 
Court  of  Errors,  or  the  Court  of  Appeals,  and  may  now  be  con- 
sidered exploded.     (Morewood  a.  Hollister,  6  N.  Y.,  309,  325  ; 
Pulling  a.  People,  8  Barb.,  384;    Anderson   a.  Prindle,  23 

Wend.,  616 ;  Niblo  a.  Post,  25  Ib.,  280.)  4.  The  true  rule  to  be 
deduced  from  the  late  decisions  is  this,  that  the  court  will  look 
into  any  errors  in  the  proceedings  or  judgment,  but  will  not  re- 
verse the  decision  because  it  is  against  the  weight  of  evidence. 
(Pulling  a.  People,  8  Barb.,  384;  People  a.  Overseers  of  Onta- 
rio, 15  Ib.,  286.)  In  this  case  there  is  no  conflict  of  testimony 
on  any  material  point. 

Aaron  J.  Vanderpoel,  for  the  defendants. — I.  The  Board  of 
Police  had  jurisdiction  of  the  person  of  the  relator,  and  of  the 
subject-matter.  This  court  cannot  review  their  determination. 
Justice  Peckham  concurred  in  this  view.  (People  on  rel.  Dil- 
lon a.  Board  of  Police,  15  Abbotts'  Pr.,  167 ;  People  a.  Simp- 
son, 37  Barb.,  432 ;  S.  C.,  14  Abbotts'  Pr.,  457.) 

II.  The  charge  against  the  relator  was  neglect  of  duty ;  of 
this  he  was  found  guilty.  The  specification  alleged  an  absence 
from  duty,  and  from  the  station-house,  between  certain  dates. 
The  rule  pointed  out  matter  which  would  be  received  as  an 
excuse.  This  was  as  much  matter  of  defence  as  payment  would 
be  in  an  action  of  assumpsit.  The  rule  that  the  complaint 
should  negative  the  excuse,  is  only  applicable  when  the  statute 
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makes  an  act  illegal,  which,  independent  of  the  statute,  would 
not  be  a  breach  of  duty.  (Laws  of  1860,  444,  ch.  259,  §§  29, 
63  ;  Police  Rules,  1.)  There  is  nothing  in  the  law  or  rules 
requiring  specifications.  1.  If  the  strict  rules  are  applied,  then 
mere  matter  of  excuse  for  the  defendant  need  not  be  negatived. 
(Bennet  a.  Hurd,  3  Johns.,  438 ;  Teel  a.  Fonda,  4  Ib.,  304.) 
2.  The  strict  rules  of  pleading  and  proceeding  in  the  common- 
law  courts  never  have  been  applied  to  tribunals  of  a  military 
or  to  those  of  a  quasi  military  nature.  ("Rathbun  a.  Sawyer, 
15  Wend.,  451;  De  JTarfs  Court-martial,  146;  Sedywick  on 
Const.,  134,  135 ;  Hitchcock  a.  Wray,  6  A.  &  E.,  943 ;  Pad- 
don  a.  Bartlett,  3  Ib.,  884.) 

III.  The  rule  had  not  been  altered  at  the  time  the  fine  was 
imposed,  so  far  as  it  had  any  relation  to  or  bearing  upon  these 
proceedings.  Under  the  rule  in  the  first  form,  the  forfeiture  of 
pay  was  absolute ;  under  the  amended  rule  it  was  discretionary 
with  the  board  whether  or  not  it  should  be  exacted. 

BY  THE  COURT. — BARNARD,  J. — The  relator  was  charged  with 
neglect  of  duty  by  reason  of  being  absent  from  duty  from  Octo- 
ber 26th,  1861,  to  January  8th,  1863. 

Of  this  charge,  he  was  convicted.  The  effect  of  this  convic- 
tion is,  that  he  was  convicted  simply  of  being  absent  from  duty 
for  the  period  mentioned. 

Tim  conviction  was  for  a  matter  which,  at  the  time  of  its 
rendition,  constituted  no  offence. 

As  the  rules  stood  at  the  time  of  this  conviction,  the  convic- 
tion could  only  be  for  absence  from  duty  without  leave.  The 
wording  of  the  by-law  clearjy  makes  the  offence  to  which  the 
penalty  is  attached,  absence  without  leave.  So  far  as  the  proof 
is  concerned,  it  perhaps  would  be  incumbent  on  the  accused, 
after  the  prosecution  had  shown  absence  from  duty,  to  show 
that  he  had  leave,  otherwise  it  would  be  presumed  that  he  had 
not  leave.  However  this  may  be,  it  is  absolutely  necessary 
that  the  record  should  show  a  conviction  for  some  offence,  pun- 
ishable by  the  court  which,  or  magistrate  who,  convicts.  The 
record  in  this  case,  for  the  reasons  above  stated,  does  not  show 
any  such  conviction. 

Conceding  that  by  the  law  as  it  stood  prior  to  its  amendment, 
absence  with  or  without  leave  constituted  an  offence  to  which 
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a  penalty  was  attached,  }Tet  that  law  having  been  amended  so 
that  absence  with  leave  constituted  no  offence,  no  conviction 
could  be  had  after  such  amendment  for  an  absence  with  leave. 

Upon  this  ground  alone  the  order  below  must  be  affirmed. 

It  is  not  necessary  now  to  inquire  as  to  how  far  a  common- 
law  certiorari  brings  up  the  evidence,  and  as  to  how  far  the 
court  will,  on  such  certiorari,  examine  into  the  merits ;  but  it 
may  be  observed,  that  from  the  opinion  of  Judge  Edmonds  in 
Morewood  a.  Hollister  (6  N.  Y.,  309,  327),  and  the  cases  cited 
by  him,  it  would  seem  that  to  a  writ  of  certiorari  in  cases  of 
summary  conviction,  the  whole  evidence  which  applies  to  the 
charge  must  be  set/ out,  that  the  court  may  judge  whether  suffi- 
cient proof  appears  on  the  face  of  it  to  sustain  every  material 
allegation  and  to  justify  the  adjudication. 

I  feel  constrained,  however,  to  remark  that  the  judge  at  spe- 
cial term  was  not  too  strong  in  his  language  when  he  charac- 
terized the  action  of  the  Board  of  Police  Commissioners  in  this 
case  as  a  proceeding  which  shocks  one's  sense  of 'justice*.  I 
would  merely  amend  his  exclamation  by  saying  that  the  pro- 
ceeding is  such  as  to  shock  every  man's  sense  of  justice,  except- 
ing only  that  of  the  men  then  composing  the  board. 

Order  affirmed  with  costs. 

SUTHERLAND,  P.  J. — I  concur  in  the  conclusion. 

LEONARD,  P.  J. — It  is  wholly  inconsistent  to  find  an  officer 
guilty  of  neglect  of  duty  for  absence  during  the  time  he  was 
unlawfully  dismissed  from  service.  The  officer  was  not  guilty 
of  any  offence  for  being  absent  at  such  time.  The  judgment 
ought  to  be  affirmed  with  costs. 

Order  of  special  term  affirmed,  and  conviction  reversed. 
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ACKNOWLEDGMENT. 
ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

ACQUIRING  PRIVATE  PROPERTY  FOR  PUBLIC  USE. 

1.  The  right  of  eminent  domain  exists  in  this  State,  and  it  is  within  the 
power  of  the  Legislature  to  designate  any  one  to  institute  proceedings 
to  acquire  private  property  for  public  purposes.     Supreme  Ct.,  Cham- 
bers, 1863,  Matter  of  Central  Park  Extension,  Ante,  56. 

2.  Thus  where  the  Commissioners  of  the  Central  Park  in  the  city  of  New 
York,  a  recognized  public  body,  were  authorized  to  institute  such  pro- 
ceedings, the  question  whether  such  a  body  had,  apart  from  this  au- 
thority, a  legal  existence,  is  immaterial.     /&. 

ACTIONS. 

1.  When  action  lies  against  municipal  corporations  for  injuries  resulting 
from  the  construction  of  local  improvements.     Kavanagh  a.  City  of 
Brooklyn,  38  £arb.,  232. 

2.  An  action  to  set  aside  a  judicial  sale  for  irregularity  cannot  be  main- 
tained, even  by  one  who  was  not  a  party  to  the  original  action.     Su- 
preme Ct^  Sp.  T.,  1863,  Gould  a.  Mortimer,  Ante,  448. 

3.  Where  a  married  woman  brought  an  action  against  her  husband  and 
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AFFIDAVIT. 


another,  to  compel  an  accounting  for  the  rents  and  profits  of  leasehold 
premises  on  which  she  claimed  to  have  erected  buildings  with  her  own 
means, — though  not  at  her  husband's  request  or  upon  any  understanding 
between  them, — but  her  name  nowhere  appeared  in  the  leases,  nor  did 
it  appear  that  they  were  taken  in  her  husband's  name  for  her  benefit,  or 
in  pursuance  of  any  agreement  between  them,  and  she  alleged  that  for 
upwards  of  two  years  past,  the  plaintiff's  husband,  being  a  shiftless  and 
improvident  person,  was  unwilling  to  make  any  exertion  for  support 
of  plaintiff  or  her  child,  and  that  for  the  last  four  months  had  not  con- 
tributed a  dollar  for  her  support,  and  had  always  taken  the  rents  of 
the  premises,  and  also  alleged  that  he  had  combined  with  the  other 
defendant  to  defraud  the  plaintiff  of  her  right  in  the  buildings,  and 
procure  her  removal  from  the  same ; — Held,  that  there  was  nothing  in 
the  complaint  establishing  any  right  of  the  plaintiff  in  the  premises,  or 
claim  to  them  or  the  possession  of  any  part  thereof.  Her  application 
of  her  means  to  build  a  house  without  any  understanding  with  her 
husband,  gives  her  no  right  in  or  lien  upon  the  premises.  N.  Y.  Su- 
perior Ct.,  Sp.  T.,  1863,  Kassel  a.  Becker,  25  How.  Pr^  373. 

4.  In  such  an  action,  however,  the  plaintiff  may  have  leave  to  amend  by 
charging  any  combination  or  acts  of  collusion  to  prevent  her  from 
obtaining  a  maintenance.     Ib. 

5.  Of  the  distinction  between  actions  for  malicious  prosecution  and  for 
false  imprisonment.     Von  Latham  a.  Libby,  38  Barb.,  339. 

MOTIONS  AND  ORDERS,  8. 

ACTION  FOR  LANDS. 

1.  The  owner  of  the  fee  of  a  highway,  may  maintain  ejectment  to  recover 
the  street,  against  a  railroad  company  who,  without  making  compen- 
sation, use  the  street  for  their  roadway.      Ct.  of  Appeals,  1862,  Wager 
a.  Troy  Union  R.  R.  Co.,  25  N.  Y.,  526. 

2.  That  ejectment  does  not  lie  against  a  municipal  corporation  for  gra- 
ding plaintiff's  land  as  a  street.     Cowenhoven  a.  City  of  Brooklyn,  38 

Barb.,  9. 

COMPLAINT,  5. 

AFFIDAVIT. 

1.  The  omission,  in  an  affidavit  of  service  of  a  notice  to  creditors,  to 
insert  the  deponent's  name  in  the  commencement  or  caption,  is  not  a 
defect  for  which  the  discharge  can  be  avoided  collaterally.  N.  Y. 
Superior  Ct.,  Trial  T.,  1862,  O'Connell  a.  Sutherland,  Ante,  460,  note. 


NEW  YORK:  JULY— DECEMBER,  1863.         481 


AFFIRMATIVE  RELIEF. 


2.  An  allegation  that  certain  representations  of  defendant,  set  forth,  were 
"  false,  as  deponent  had  since  learned,"  may  be  regarded  as  a  positive 
allegation  of  falsity,  and  not  as  one  on  information  and  belief.     Su- 
preme Ct.,  Chambers,  1860,  Cummings  a.  Woolley,  Ante,  297,  note. 

3.  In  cases  where  the  opposite  party  has  an  opportunity  of  inspecting  an 
original  affidavit,  and  it  is  properly  signed,  it  is  not  necessary  that  the 
copy  served  should  contain  the  signatures  of  the  affiant  and  the  officer, 
nor  that  the  copy  should  purport  that  the  original  was  so  signed. 
(Per  MULLIN,  J.)     Supreme  Ct.,  18G3,  Barker  a.  Cook,  Ante,  83. 

ARREST,  6-8,  10;  INTRUSION;  MOTIONS  AND  ORDERS,  9. 

t 

AFFIRMATIVE  RELIEF. 

• 

1.  Section  274  of  the  Code — which  provides  that  judgment  may  be  given 

for  or  against  one  or  more  of  several  defendants,  and  it  may  determine 
the  ultimate  rights  of  the  parties  on  each  side  as  between  themselves ; 
and  it  may  grant  to  the  defendant  any  affirmative  relief  to  which  he 
may  be  entitled-— doubtless  enlarges  the  primary  scope  of  the  action 
at  law.  In  connection  with  sections  149  and  150,  in  respect  to  a 
counter-claim,  and  providing  for  setting  up  of  such  claim  with,  or 
as  part  of,  the  defence  in  all  actions,  it  gives  to  every  action,  within 
the  limits  and  upon  the  terms  prescribed,  a  double  character.  Every 
action  may,  within  these  limits,  contain  an  answer  and  counter-claim, 
setting  up  a  cause  of  action  not  limited  to  matters  of  defence.  But 
the  rights  of  action  or  defence  or  counter-claim,  must  be  stated  in  an 
answer  under  this  section,  as  much  as  was  ever  required  under  the 
former  system  of  pleading;  and  a  judgment  under  section  274,  must 
be  made  upon  the  pleadings,  and  be  warranted  by  and  based  upon  the 

'  allegations  of  .the  complaint  and  answer,  as  much  as  was  ever  the  ease 
in  the  courts  of  law  and  equity.  Amendments  may  be  liberally 
granted,  but  the  substantial  rights  of  the  parties  must  be  set  up  in  the 
pleadings.  Courts  have  no  right  impromptu  to  make  new  issues  for 
them,  on  the  trial,  to  their  surprise  or  prejudice,  or  found  judgments 
on  grounds  not  put  in  issue,  and  distinctly  and  fairly  litigated.  Ct.  of 
Appeals,  1862,  Wright  a.  Delafield,  25  N.  Y^  266;  reversing  S.  C, 

.  23  fiarb.,  499. 

2.  Thus  where  the  answer  of  the  defendants  was  a  pure  defence,  and 
they  successfully  defended  the  action,  and  were  entitled  to  have  the 
complaint  dismissed  with  costs,  the  court  has  no  power  to  render  any 
other  judgment,  and  a  judgment  giving  them  affirmative  relief  on  the 
evidence,  is  wrong.     Ib. 

VOL.  XVI.— 31 
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ALIMONY. 

1.  On  adjusting  the  allowance  where  there  has  been  a  divorce  for  adul- 
tery, as  it  is  an  act  of  judicial  discretion,  the  court  may  take  into  ac- 
count imputations  against  the  wife,  and  even  her  moral  delinquencies, 
after  judgment  has  passed  in  her  favor,  but  under  the  statute,  and  in 
harmony  with  the  course  of  judicial  decision,  the  main  and  legitimate 
subjects  of  inquiry  are  the  proper  measure  of  the  wife's  expenditures, 
the  amount  and  income  of  the  husband's  estate,  and  other  duties  or 
burdens  chargeable  upon  him.     The  relevant  inquiry  at  this  stage  .is 
as  to  the  defendant's  "  faculties"  and  the  plaintiff's  need.     [2  Bright 
on  Marr.  &  Div.,  358,  §§  9,  17  ;  2  Barb.  Ch.  Pr.,  266,  n.  g. ;  Shelf,  on 
Marr.  &  Div.,  588,  596  ;  Poyn.  on  Marr.  &  Div.,  248,  255  ;  and  cases 
cited  in  notes;  1  Swez.  <fe  Trist.,  192.]     The  conduct  of  the  husband 
may  be  looked  at  in  adjusting  the  amount  of  alimony.     [10  Paige, 
20;  7  Hill,  207.]     Ct.  of  Appeals,  1862,  Forrest  a.  Forrest,  25  N.  Y., 
501 ;  affirming  S.  C.,  6  Duer,  102. 

2.  It  is  not  an  abuse  of  judicial  discretion  to  allcrw  $4,000  alimony  an- 
nually, where  the  defendant's  estate  is  worth  $300,000,  and  his  an- 
nual professional  income  $14,000.     Ib. 

3.  The  court  may,  in  its  discretion,  award  the  alimony  from  the  com- 
mencement of  the  action,  instead  of  the  date  of  the  judgment  of  di- 
vorce.    Ib. 

AMENDMENT. 

1.  It  seems,  that  an  order,  made  on  sustaining  a  demurrer  for  defect  of 
parties,  allowing  an  amendment  of  the  complaint,  but  making  no  pro- 
vision for  an  amendment  of  the  summons,  is  sufficient  to  require  a 
defendant,  who  was  originally  a  party,  to  answer  the  amended  com- 
plaint.    Supreme  Ct.,  Chambers,  1863,  Elmore  a.  Vallette,  Ante,  249. 

2.  In  such  case,  judgment  on  failure  to  answer  should  not  be  awarded 
until  a  resettlement  of  the  order,  so  as  to  allow  an  amendment  of  the 
summons.     Ib. 

3.  Where  only  part  of  an  answer  is  demurred  to,  the  defendant,  under 
the  leave  to  amend,  can  only  amend  the  defective  portion  of  the  an- 
swer, and  cannot  set  up  new  defences ;  but  he  may  add  to  the  part 
demurred  to  any  thing  which  would  strengthen  the  defence  as  origin- 
ally made,  even  if  such  matter  had  from  any  cause  been  passed  over 
and  left  unanswered  in  the  first  pleading.     Supreme  Ct.,  1863,  Fielden 
a,  Caselli,  Ante,  289. 

4.  The  court  cannot,  by  amendment  of  a  statement  for  judgment  by  con- 
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fession,  insert  in  the  statement  made  upon  oath,  a  distinct,  substantive 
indebtedness  not  covered  by  the  terras  of  the  confession,  especially 
when  the  party,  whose  oath  to  its  truth  is  required,  says  on  oath  that 
it  is  not  true.  Ct.  of  Appeals,  1862,  Dwight  a.  St.  John,  25  N.  Y., 
203. 

ACTION,  4 ;  COMPLAINT,  5,  7  ;  DEPOSITION,  3  ;  ENLARGEMENT  OF  TIME  ; 

JUDGMENT,  14. 

ANSWER. 

1.  The  requirement  of  subdivision  2  of  section  149  of  the  Code  of  Pro- 
cedure— that  the  answer  must  contain  a  statement  of  any  new  matter 
constituting  a  defence — is  imperative  [16  N.  Y.,  297],  and  hence  a 
defendant  cannot  give  evidence  of  any  defence  not  set  up  in  his  an- 
swer.   [2  Comst.,  501 ;  2  Seld.,  179  ;  20  Barb.,  468.]    Thus  in  an  action 
for  breach  of  promise  of  marriage,  evidence  that  the  plaintiff  was  ac- 
customed to  get  intoxicated,  if  it  is  not  set  up  in  the  answer,  is  not 
admissible  as  a  defence ;  and  a  general  offer  of  such  evidence,  without 
stating  that  it  is  offered  in  mitigation,  should  be  excluded.     Supreme 
Ct.,  1862,  Button  a.  McCauley,  38  Barb^  413. 

2.  Under  the  Code,  a  partial  defence  may  be  set  up  by  answer.     Su- 
preme Ct.,  1862,  Poland  a.  Johnson,  Ante,  235. 

3.  Thus,  in  an  action  to  recover  dam%es  for  assault  and  battery  and 
false  imprisonment,  facts  constituting  a  justification  of  a  portion  of  the 
violence  complained  of,  or  facts  in  mitigation  of  damages,  constitute 
a  sufficient  defence.     Ib. 

4.  An  allegation  of  the  lapse  of  time, — Held,  not  to  amount  to  a  plea  of 
the  Statute  of  Limitations  in  a  case  where  leave  to  plead  the  statute 
had  been  refused.     People  on  rel.  Barton  a.  Rensselaer  Ins.  Co.,  38 
Barb.,  323. 

5.  In  an  action  for  an  injury  to  property,  alleged  in  the  complaint  to 
have  been  caused  by  the  negligence  of  the  defendant's  agents,  an  an- 
swer denying  every  allegation  in   the   complaint,  puts  in  issue   the 
defendant's  liability ;  and  it  is  not  necessary  to  aver  that  the  injury 
was  done  by  other  persons,  who  were  responsible  therefor,  and  not 
the  defendant     Supreme  Ct.,  1862,  Schular  a.  Hudson  River  R.  R. 
Co.,  38  Barbn  653. 

6.  Since  want  of  probable  cause  must  be  shown  by  the  plaintiff  in  an  ac- 
tion for  malicious  prosecution,  and  was  put  in  issue  by  the  general 
issue  under  the  common-law   practice,  the  defendant,  in   an   action 
under  the  Code,  need  not  set  forth  in  his  answer  the  facts  he  relies  on 
to  prove  probable  cause,  but  may  give  them  in  evidence  under  a  gen- 
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eral  denial ;  and  if  he  does  set  forth  such  facts,  the  matter  may  be 
struck  from  his  answer  upon  the  plaintiff's  motion.  N.  Y.  Com.  PI., 
Sp.  T.,  1858,  Simpson  a.  McArthur,  Ante,  302,  note. 

7.  In  an  action  brought  to  charge  the  separate  estate  of  a  married 
woman,  when  the  coverture  is  alleged  in  the  complaint,  a  defence  that 
the  defendant  is  a  married  woman  is  bad  on  demurrer,  for  it  sets  up  no 
new  matter.     Supreme  Ct.,  Sp.  T.,  1863,  Aitken  a.  Clark,  Ante,  328, 
note. 

8.  Since  the  act  of  1860  (Laws  of  1860,  157,  ch.  90),  a  married  woman 
may  carry  on  trade,  and  to  that  end  purchase  property,  and  may  be 
held  liable  for  the  price  thereof,  without  proof  that  she  had  any  sep- 
arate estate.     Ib. 

9.  In  an  action  against  a  married  woman  to  recover  the  contract  price 
of  goods  purchased  by  her  for  her  separate  business,  allegations  that 
she  was  married,  or  had  a  separate  estate,  are  not  material,  and  if 
inserted  in  the  complaint,  an  answer  merely  denying  these  allegations 
is  insufficient.    Ib. 

10.  To  entitle  the  defendant  to  put  in  a  supplemental  answer  as  a  mat- 
ter of  right,  the  proposed  plea  must  be  true,  and  contain  a  good  de- 
fence.    N.  Y.  Com.  PL,  1863,  Morel  a.  Garelly,  Ante,  269. 

11.  The  truth  of  the  answer  may  be  inquired  into  on  a  motion  for  leave 
to  interpose  it.     Ib. 

12.  Thus,  a  supplemental  answer,  setting  up  that  defendant  had  been 
discharged  in  bankruptcy  by  a  French  tribunal,  and  that  plaintiff  had 
joined  in  the  concordat,  when,  in  fact,  plaintiff  had  not  so  joined, — 
was  Held,  inadmissible.     Ib. 

AFFIRMATIVE  BELIEF  ;  AMENDMENT,  3  ;  COMPLAINT,  2  ;  COSTS,  2  ;  COUN- 
TER-CLAIM; PARTIES,  6,  7. 


APPEAL. 

1.  An  order  which,  among  other  things,  refuses  leave  to  come  in  and 
defend  after  judgment  by  default,  is  not  appealable  as  to  that  part  of 
it.     Supreme  Ct.,  1863,  Lewis  a.  Graham,  Ante,  126. 

2.  An  order  for  the  discovery  of  books  and  papers  is  one  affecting  a  sub- 
stantial right,  and  is  appealable.     N.  Y.  Superior  Ct.,  1863,  Woods 
a.  De  Figaniere,  25  How.  Pr.,  522. 

3.  A  judgment  by  default  taken  at  special  term  upon  an  appeal,  is  not 
appealable  to  the  Court  of  Appeals.     Supreme  Ct.,  1862,  Strong  a. 
Hardenburgh,  25  How.  Pr.,  438. 

4.  An  appeal  from  an  order  which  has  not  been  entered,  as  required  by 
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sections  349,  350,  of  the  Code  of  Procedure,  nor  served  as  made,  will 
be  dismissed.     N.  Y.  Com.  PL,  1863,  Plato  a.  Kelly,  Ante,  188. 

5.  Although  a  stranger  to  the  action  may  have  been  allowed  to  apply 
to  the  court  for  relief  against  proceedings  in  such  action,  yet  he  has 
no  right  of  appeal  from  au  order  denying  his  application.     Supreme 
Ct.,  1863,  Matter  of  Bristol,  Ante,  397. 

6.  Where  an  appeal  to  the  Court  of  Appeals  is  made  from  a  decision 
awarding  a  peremptory  mandamus,  the  perfecting  of  an  appeal,  by  com- 
plying with  section  334  of  the  Code,  stays  all  proceedings  upon  the 
judgment;  and  a  mandamus  issued  after  the  perfecting  of  the  appeal 
must  be  set  aside  as  irregular.     Supreme  Ct.,  Sp.  T.,  1863,  People  on 
rel.  Thomas  a.  Commissioners  of  Milton,  25  How.  Pr.,  257. 

7.  All  proceedings  under  a  judgment  ordering  a  new  trial  and  awarding 
restitution,  are  stayed  by  appeal  and  the  giving  an  undertaking,  under 
section  335  of  the  Code.     Supreme  Ct.,  Chambers,  1861,  Britton  a. 
Phillips,  Ante,  33. 

8.  It  is  no  bar  to  an  action  upon  a  special  bond  or  agreement  to  be  an- 
swerable for  a  judgment,  that  an   appeal  has  been  taken  from  such 
judgment  and  security  given  to  stay  proceedings.     N.  Y.  Com.  PI., 
t863,  Rice  a.  Whitlock,  Ante,  225. 

9.  The  service  of  notice  of  appeal  to  the  Court  of  Appeals,  is  no  objec- 
tion to  moving  at  special  term  to  open  the  judgment  appealed  from, 
and  for  leave  to  make  a  case  or  exceptions.     Supreme  Ct.,  1862,  Strong 
a.  Hardeuburgh,  25  How.  Pr.,  438. 

10.  A  release  of  a  portion  of  a  judgment-debtor's  property  from   the 
judgment-lien  discharges  his  sureties  on  appeal,  and  after  such  release 
the  judgment  should  not  be  marked,  "Secured  on  appeal."     Supreme 
Ct^  Sp.  T.,  1863,  Wells  a.  Kelsey,  Ante,  221. 

11.  An  appeal  from  an  order  denying  a  motion  to  vacate  an  order  of 
arrest,  is  not  prejudiced  by  the  entry  of  judgment  against  defendant, 
and  the  bail  becoming  charged  pending  the  appeal.     Supreme  Ct., 
1863,  Pacific  Mutual  Ins.  Co.  a.  Machado,  Ante,  451. 

12.  Questions  of  regularity  or  of  jurisdiction  over  the  person  in  a  court 
of  general  jurisdiction,  which  are  not  raised  below,  cannot  be  taken 
for  the  first  time  on  appeal.      Ct.  of  Appeals,  1862,  Willitts  a.  Waite, 
25  N.  Y.,  577. 

18.  The  adjustment  of  an  allowance  of  alimony  in  a  divorce  case,  is  an 
act  of  judicial  discretion,  to  which  the  reference  is  merely  ancillary ; 
and  exceptions  to  the  report  of  the  referee,  or  to  his  admission  or  re- 
'jection  of  testimony,  are  not  reviewable  in  the  Court  of  Appeals.  Ct. 
of  Appeals,  1862,  Forrest  a.  Forrest,  25  N.  Y.,  601 ;  affirming  8.  C., 
6  Duer,  102. 
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14.  Objections  to  motion  papers,  which  might  have,  been  remedied  at 
special  term  by  amendment,  cannot  be  raised  for  the  first  time  on 
appeal.     JV.  Y.  Com.  PI.,  1863,  Jackson  a.  Smith,  Ante,  201. 

15.  Where  a  final  order  of  a  surrogate  awarded  excessive  costs,  and 
awarded  them  to  the  counsel  instead  of  the  parties,  the  Court  of  Appeals 
reviewed  the  question  of  costs,  although  neither  party  had  appealed 
from  his  decision  on  that  point.     Devins  a.  Patchin,  25  How.  Pr.,  5. 

16.  Where  the  evidence  is  conflicting,  the  finding  of  the  judge  at  the 
trial  is  conclusive,  and  cannot  be  reversed.     JV.  Y.  Com.  PI.,  1863, 
Arnoux  a.  Homans,  25  How.  Pr.,  427. 

17.  On  motion  to  set  aside  proceedings  for  irregularity,  if  the  irregularity 
is  not  specified  in  the  notice,  and  the  motion  is  denied,  the  court,  on 
appeal,  may  presume  that  the  motion  was  denied  on  the  ground  of  the 
defect  in  the  notice.     Supreme  Ct.,  1863,  Lewis  a.  Graham,  Ante*12G. 

18.  On  appeal  from  an  order  made  on  a  motion,  where  no  papers  are 
read  in  opposition  to  the  moving  affidavit,  every  intendment  is  in  favor 
of  the  statements  contained  in  such  affidavit.     -2V.  Y.  Com.  PL,  1863, 
Jackson  a.  Smith,  Ante,  201. 

19.  The  principle  that  the  finding  of  fact  of  an  inferior  tribunal  is  not  to 
be  reversed  by  the  appellate  court,  merely  as  against  the  weigkt  of 
evidence,  has  no  application  to  appeals  to  the  general  term  from  orders 
made,  in  the  progress  of  the  action,  upon  affidavits.     (Per  DALY,  F.  J., 
dissenting  as  to  the  result.)     JV.  Y.  Com.  PL,  1863,  Brodsky  a.  Ihms, 
Ante,  251. 

20.  On  appeal  from  an  order  granting  a  motion  to  set  aside  an  execu- 
tion issued  to  the  sheriff  on  a  judgment  recovered  in  a  district  court, 
it  will  be  presumed  in  support  of  the  order  that  such  judgment  was 
duly  docketed,  otherwise  the  execution  would  have  been  to  a  constable. 
N.  Y.  Com.  PL,  1863,  Jackson  a.  Smith,  Ante,  201. 

21.  Where  judgment  was  rendered  for  the  plaintiff  in  an  action  tried  by 
the  court  without  a  jury,  but  no  findings  of  fact  were  made,  so  that  it 
did  not  appear  upon  what  ground  the  particular  sum  was  awarded  ; — 
Held,  that  the  hearing  before  the  general  term  of  an  appeal  from  the 
judgment  must  be  suspended  until  such  findings  were  supplied.     Su- 
preme Ct.,  1863,  Watson  a.  Barker,  Ante,  203. 

22.  A  motion  to  reargue  an  appeal  will  not  be  granted,  where  the  conflict 
in  evidence  in  the  court  below  was  simply  in  statements  made  by  the 
plaintiff  and  defendant.     N.  Y.  Com.  PL,  1863,  Fisher  a.  Merwin,  25 
How.  Pr.,  284. 

23.  After  an  appeal  has  been  determined,  the  court  below  will  not  order 
the  filing  of  the  remittitur  to  be  stayed,  upon  affidavit  of  the  applicant 
that  he  intends  to  apply  for  a  reargument  in  the  appellate  court,  and 
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showing  grounds  therefor.  The  court  below  ought  not  to  question 
the  decision  of  the  appellate  court,  nor  to  delay  enforcing  it,  without 
sorie  sanction  from  that  court  or  one  of  its  judges.  N.  Y.  Superior 
Ct^  Sp.  T.t  1863,  Jarvis  a.  Shaw,  Ante,  415.  (See,  also,  Griswold  a. 
Havens,  Ib.,  413.) 

24.  But  where  a  judge  of  the  appellate  court  grants  an  order  that  the 
adverse  party  show  cause  why  a  reargument  should  not  be  had,  and 
directing  that  in  the  mean  time  the  remittitur  be  stayed  if  it  had  not 
been  sent  down,  the  court  below  may  properly  order  that  the  filing  of 
the  remittitur  be  stayed  pending  the  application  to  the  appellate  court, 
even  though  the  remittitur  had  been  sent  down  when  the  order  to 
show  cause  was  made.  Ib. 

CASE;  COURT  OF  APPEALS ;  REFERENCED;  STAY  OF  PROCEEDINGS; 
SURROGATES'  COURTS,  9 ;  UNDERTAKING,  1—4. 

ARREST. 

1.  To  justify  an  order  of  arrest  on  the  ground  of  a  fraudulent  disposition 
of  property,  proof  of  an  actual  fraudulent  intent  is  required.     Supreme 
Ct.,  1863,  Pacific  Mutual  Ins.  Co.  a.  Machado,  Ante,  451. 

2.  A  stock-broker  who,  having  received  money  to  make  a  specific  pur- 
chase, uses  it  for  some  other  purpose,  is  liable  to  an  arrest  under 
section  179  of  the  Code.     N.  Y.  Com.  PI.,  1863,  Dubois  a.  Thomp- 
son, .25  How.  Pr.,  417. 

3.  Acceptance  by  the  creditor  of  bonds  merely  as  security  for  the  de- 
mand, and  which  are  inadequate  security,  does  not  preclude  the  ar- 
rest.    Ib. 

4.  A  married  woman  cannot  be  arrested  in  a  civil  action.    N.  Y.  Supe- 
rior Ct^  1863,  Baldwin  a.  Kimrnel,  Ante,  353. 

5.  An  application  for  an  order  of  arrest  cannot  be  granted  if  it  appears, 
or  is  conceded,  that  the  defendant  proceeded  against  is  a  married 
woman.     N.  Y.  Superior  Ct.,  Sp.  T~>  1863,  Schaus  a.  Putscher,  Ante, 
353,  note. 

6.  An  order  of  arrest  cannot  be  sustained,  where  the  facts  alleged  in  the 
affidavit  are  stated  upon  information  and  belief  merely.     Supreme  Ct^ 
Chambers,  1863,  Satow  a.  Reisenberger,  25  How.  Prn  164. 

7.  To  justify  an  order  of  arrest,  where  some  of  the  material  allegation* 
of  the  affidavit  are  upon  information  and  belief,  the  sources  and  nature 
of  the   information   must  be  particularly  set  out,  and  a  good  reason 
why  a  positive  statement  cannot  be  procured.     Documents  relied  on 
must  be  presented,  or  copies  furnished.     N.  Y.  Com.  •/*/.,  1863,  De 
Weerth  a.  Feldner,  Ante,  295. 
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8.  Thus,  where  the  affidavit  to  obtain  an  order  of  arrest  set  out  material 
facts  on  information  derived  from  a  notarial  act  duly  certified,  and 
from  a  letter  of  the  defendant,  but  omitted  to  set  out  the  contents  of 
these  papers,  it  was  Held,  insufficient.     Ib. 

9.  In  an  action  in  which  an  intent  to  defraud  creditors  was  relied  on  as 
a  ground  of  arrest,  positive  allegations  that  the  defendant  was  carrying 
on  business  at  his  stores  on  the  day  when  the  demand  was  presented, 
and  then  told  the  plaintiffs  to  call  in  three  days  and  he  would  pay  it ; 
and  that  on  the  third  day  both  his  stores  were  in  possession  of  other 
persons,  claiming  under  a  bill  of  sale  dated  the  preceding  day ;  and 
that  the  defendant  could  not  be  found  on  diligent  search  ;  together 
with  allegations,  on  information  received  from  such  vendees,  that  the 
defendant  had  sold  the  stores  on  the  day  preceding, — were  sufficient 
to  sustain  an  order  of  arrest.     N.  T.  Superior  Ct^  Sp.  T.,  1862,  Pot- 
ter a.  Sullivan,  Ante,  295,  note. 

10.  The  fact  that  the  copy  of  the  affidavit  served  with  an  order  of  arrest 
does  not  purport  to  have  been  duly  signed  or  verified,  affords  no 
ground  for  vacating  the  order,  or  discharging  the  defendant  from  'cus- 
tody.    Supreme  Ct.,  1863,  Barker  a.  Cook,  Ante,  83. 

NE  EXEAT. 


ASSESSMENTS. 

Of  the  regularity,  and  effect,  and  proof  of  assessment  sales  in  the  city  of 
New  York.     Sanders  a.  Leavey,  38  Barb.,  70. 

CERTIORARI,  2. 


ASSIGNABILITY  OF  CAUSE  OF  ACTION. 

1.  The  right  of  action  for  carelessly  and  negligently  setting  fire  to  and 
burning  up  grass,  fence,  and  hay,  stocked  upon  a  farm,  is  assignable. 
Under  the  provisions  of  the  Revised  Statutes  (2  Rev.  Stat.,  447),  such 
a  cause  of  action  would  pass  to  the  personal  representative  upon  the 
death  of  the  person  injured.       [Explaining  3   Kern.,  322.]     Buffalo 
Superior  Ct.,  1858,  Fried  a.  N.  Y.  Central  R.  R.  Co.,  25  How.  Pr., 
285. 

2.  A  right  of  action  for  negligence,  causing  injuries  to  property,  is  assign- 
able ;  and  in  an  action  brought  by  the  assignee,  the  assignment  being,  on 
its  face,  valid,  the  defendants  have  nothing  to  do  with  the  question  of 
consideration.    Supreme  Ct.,  1860,  Merrick  a.  Brainard,  38  Barb.,  574. 

3.  The  neglect  of  sheriff  to  arrest  a  debtor  upon  an  execution  against  the 
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person  delivered  to  him  for  the  purpose,  is  *  cause  of  action  which  is 
assignable ;  for  since  such  an  arrest  is  a  satisfaction  of  the  judgment, 
the  neglect  to  make  it  is  a  wrong  to  the  property,  rights,  and  interests 
of  the  judgment-creditor,  which  would  survive  to  his  executors  or  ad- 
ministrators. Supreme  Ct.,  1862,  Dininny  a.  Fay,  38  Barb^  18. 
4.  A  carrier,  since  he  may  sue  in  his  own  name  for  injury  to  property 
intrusted  to  him  as  carrier,  may  assign  the  cause  of  action  to  another, 
and  the  assignee  may  recover  thereon.  Supreme  Ct.,  1860,  Merrick 
o.  Brainard,  38  Barb.,  574. 

ASSIGNMENT. 

1.  The  provision  of  the  Code  of  Procedure,  which  leaves  the  compensa- 
tion of  attorneys  to  be  fixed  by  agreement  with  the  client,  does  not 
alter  the  rules  as  to  the  validity  of  purchases  by  attorneys  from  their 
clients.  N.  Y.  Superior  Ct.,  Sp.  T~,  1863,  Anonymous,  Ante,  423. 

2;  A  transfer  by  a  retiring  partner  to  the  other,  of  "  the  business  connec- 
tions and  patronage  belonging  to  the  firm,"  may  be  deemed  to  include 
the  good- will  of  the  concern.  Supreme  Ct.,  1858,  Kellogg  a.  Totten, 
Ante,  35. 

ATTORNEY  AND  CLIENT,  1,2;  PARTIES,  4. 


ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  An   assignment  by  a  general   partnership,  in  which  a  member  of  a 
limited  partnership  may  be  also  a  member,  is  not  to  be  treated,  in 
view  of  the  statute,  as  an  assignment  by  its  individual  members  of* 
their   individual  property.      Supreme  Ct^   1862,  Fanshaw   a.   Lane, 
Ante,  71. 

2.  Nor  can  such  creditor  of  the  limited  partnership  avail  himself  of  any 
matters  which  render  void  the  assignment  of  a  general  partnership, 
whose  members  are  also  members  of  the  limited  partnership.     Ib. 

3.  A  general  assignment  for  the  benefit  of  creditors  by  an  infant,  or  by  a 
partnership,  one  of  whose  members  is  an  infant,  is  void,  as  against 
creditors.     N.  Y.  Com.  PI.,  1863,  Fox  a.  Heath,  Ante,  163. 

4.  A  general  assignment  for  the  benefit  of  creditors  not  acknowledged  or 
proved,  as  required  by  the  Laws  of  1860,  ch.  348,  §  1,  is  void.     Su- 
preme Ct.,  1863,  Fairchild  a.  Gwynne,  Ante,  23. 

5.  The  refusal  of  an  assignee  for  benefit  of  creditors  to  file  an  inventory 
and  give  a  bond,  as  required  by  Laws  of  1860,  ch.  348,  dots  not  ren- 
der the  assignment  void.     Supreme  Ct.,  Chambers,  1861,  Barbour  a. 
Everson,  Ante,  366. 
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6.  Such  refusal,  howeves,  would  justify  the  removal  of  the  assignee.    76. 

7.  In  a  general  assignment  for  the  benefit  of  creditors,  the  payment  of 
certain  preferred  debts  named  in  a  schedule  annexed,  was  directed. 
The  schedule  was  annexed  to  the  assignment,  but  the  acknowledgment 
of  the  assignment  preceded  the  schedule. 

Held,  that  the  certificate  of  acknowledgment  was  sufficient,  and 
covered  the  schedule.  JV.  Y.  Superior  Ct.,  1863,  Scott  a.  Guthrie,  25 
How.  Pr.,  481. 

8.  If  the  assignors  are  non-residents,  the  assignment  is  properly  recorded 
in  the  county  where  the  property  was.     Ib. 

9.  It  does  not  follow  that  because  the  omission  to  do  any  or  all  of  the 
acts  required  by  the  law  of  1860,  relative  to  assignments  for  the  bene- 
fit of  creditors,  may  render  an  assignment  inoperative  and  void,  that  it 
it  thereby  rendered  fraudulent  also.     Ib. 

10.  It  is  doubtful  if  the  Laws  of  1860,  ch.  348, — regulating  assignments 
for  the  benefit  of  creditors, — can  be  carried  out  fully  in  the  city  and 
county  of  New  York  without  further  legislation,  there  being  no  county 
judge  in  that  county.     Supreme  Ct.,  Chambers,  1861,  Barbour  a.  Ever- 
son,  Ante,  366. 

11.  An  assignee  for  benefit  of  creditors,  who  compromises  debts  for  less 
than  the  whole  sum  due,  is  entitled,  as  against  other  creditors,  to  be 
allowed  only  the  amount  actually  paid.     Supreme  Ct.,  Sp.  T.,  1863, 
Ireland  a.  Potter,  Ante,  218. 

ATTACHMENT. 

1.  In  an  action  in  the  New  York  Common  Pleas  against  a  non-resident, 
an  attachment  granted  as  a  provisional  remedy  before  the  service  of 
summons  is  regular.     N.  Y.  Com.  PL,  Chambers,  1863,  Cushman  a. 
Fischer,  Ante,  246,  note. 

2.  A  sheriff  having  an  attachment  against  the  property  of  S.,  served  it 
upon  a  factor  to  whom  cloths  furnished  by  the  plaintiff  and  printed 
by  S.,  had  been  consigned  for  sale,  and  required  of  him  a  certificate  of 
the  advances  for  which  the  factor  claimed  a  lien,  but  left  the  cloths 
in  his  possession,  and  the  factor  sold  them. 

Held,  that  this  was  not  such  an  assumption  by  the  sheriff  of  con- 
frol  over  the  goods,  as  the  property  of  S.,  as  to  render  the  sheriff  liable 
to  the  plaintiff,  as  a  trespasser,  or  in  an  action  to  recover  the  possession 
of  the  goods.  Ct.  of  Appeals,  1862,  Wood  a.  Orser,  25  N.  Y.,  348. 

3.  Where  a  sheriff  takes  goods  in  execution  or  by  attachment,  or  in  an 
action  where  the  plaintiff  seeks  to  recover  possession  of  them,  he  be- 
comes bailee  for  the  benefit  of  all  parties  interested,  and  must  answer 
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for  ordinary  neglect     Ct.  of  Appeals,  1 863,  Moore  a.  Westervelt,  25 
How.  Pr.,  277. 

4.  It  is  only  as  matter  of  comity  that  a  transfer  of  personal  property, 
effected  by  the  law  of  another  State,  can  have  any  operation  in  this 
State ;  and  therefore  where  the  assets  of  a  debtor  who  is  in  another 
State  are,  by  operation  of  law,  transferred  to  trustees  for  benefit  of  his 
creditors,  the  latter  take  assets  in  this  State,  subject  to  the  claims  of 
attaching  creditors  in  this  State.  This  rule  applies  where  the  debtor, 
a  corporation,  becomes  insolvent  under  a  charter  which  provides  that 
upon  its  insolvency  the  title  to  its  property  shall  vest  in  trustees.  Such 
a  transfer  is  involuntary  on  the  part  of  the  corporation.  Ct.  of  Ap- 
peals, 1862,  Willitts  a.  Waite,  25  IT.  Y^  577. 

ATTORNEY  AND  CLIENT. 

1.  A  merely  colorable  transfer  of  a  thing  in  action  for  the  purpose  of 
ostensibly  disconnecting  the  real  party  in  interest,  and  of  prosecuting 
an  action  on  it  in  the  name  of  one  who  has  no  interest,  is  fraudulent 
and  illegal ;  and  unless  there  is  something  in  the  relation  of  the  parties 
to  the  transfer  to  take  the  case  out  of  the  general  rule,  the  court  will 
neither  enforce  it,  nor  restore  the  parties.    N.  Y.  Superior  Ct.,  Sp.  T., 
1856,  Anonymous,  Ante,  423. 

2.  The  same  rule  should  be  applied  though  the  assignee  acted  in  the 
transaction  by  an  agent.     But  where  such  a  transfer  is  shown  to  have 
been  procured  by  the  assignee  while  acting  as  attorney  for  the  assign- 
or, and  by  advice  given  in  that  capacity,  and  for  the  purpose  of  suing 
in  his  own  name,  equity  requires  that  it  should  not  be  enforced,  or  if 
it  has  been  executed,  that  it  should  be  rescinded  on  the  application  of 
the  client.    Ib. 

3.  The  costs  (which  a  client  was  required  to  pay  before  ordering  a  sub- 
stitution of  attorneys, — fixed  at  a  sum  largely  in  excess  of  the  taxable 
costs,  where  there  was  no  agreement  between  the  attorney  and  the 
client  as  to  his  compensation.     Cregier  a.  Cheesbrough,  25  How.  Prn 
200. 

4.  Where  professional  communications  are  made  by  two  or  more  clients 
jointly,  to  their  mutual  legal  adviser,  and  a  litigation  subsequently 
arises  between  them,  out  of  the  very  matter  respecting  which  they 
took  advice,  one  of  them  cannot,  as  against  the  other,  and  without  his 
consent,  call  upon  the  attorney  to  disclose  the  communication  made  to 
him  in  professional  confidence,  by  both,  jointly.     Supreme  Ct^  1862, 
Whiting  a.  Barney,  38  £arb^  393. 

5.  Nor  will  the  fact  that  one  of  the  parties,  who  has  since  died,  might, 
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were  he  living,  be  called  upon  to  prove  the  facts  which  were  stated 
by  him  to  the  attorney,  entitle  the  other  party  to  the  testimony  of  the 
attorney.  Ib. 

6.  Communications  made  by  a  lender  to  his  attorney,  respecting  a  loan, 
after  the  making  thereof,  when  no  one  else  was  present,  and  which 
were  drawn  out  in  consequence  of  the  confidential  relation  existing 
between  the  lender  and  the  attorney,  are  privileged.  Ib. 

CASE. 

On  appeal  from  a  judgment,  rendered  on  a  trial  by  the  court  without  a 
jury,  the  case  must  show  not  only  the  facts  on  which  the  grounds  of 
the  defendant's  liability  rest,  but  also  the  facts  on  which  the  particular 
sum  for  which  judgment  was  rendered  depends,  Supreme  Ct.,  1863, 
Watson  a.  Barker,  Ante,  203. 

CAUSE  OF  ACTION. 

1.  Where  the  plaintiff  was  employed  by  the  defendants  for  $700  per 
annum,  and  the  defendants  had  made  payments  each  month  of  about 
the  amount  the  plaintiff  would  have  been  entitled  to  at  this  rate  per 
month ; — Held,  that  the  plaintiff  having  been  discharged,  an  action 
might  properly  be  brought  before  the  termination  of  the  year,  since 
the   payments  were   monthly.      N.  Y.   Com.  PL,  1863,  Justison  a. 
Crawford,  25  How.  Pr.,  466. 

2.  A  person  of  impaired  sight,  who  still,  has  enough  power  of  sight  to  go 
with  reasonable  assurance  of  safety  through  the  streets,  if  they  were 
kept  as  it  is  the  duty  of  the  Corporation  to  keep  them, .may  recover 
for  injuries  sustained  by  reason  of  an  excavation  which  a  person  of 
good  sight  might  have  avoided.     N.  Y.  Superior  Ct.,  1862,  Daven- 
port a.  Ruckman,  Ante,  341. 

3.  One  who  comes  into  possession  of  premises  upon  which  there  is  an 
excavation  encroaching  upon  the  highway,  may  be  regarded  as  sanc- 
tioning it,  and  is  liable  for  an  injury  sustained  by  a  passer-by  in  con- 
sequence of  it.     Ib. 

4.  The  fact  that  he  had  before  the  accident  leased  the  premises  to  another 
does  not  alter  the  case.     Ib. 

5.  Contractor  upon  public  works  not  liable  to  a  stranger  for  an  injury 
resulting  from  his  negligence  in  the  performance  of  the  contract.     Su- 
preme Ct.,  1862,  Fish  a.  Dodge,  38  Barb.,  163. 

6.  Contracts  affected  by  usury  are  not  so  utterly  void  but  that  they  may 
be  ratified  ;  and  therefore,  if  a  borrower  repays  a  loan  which  he  might 
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have  avoided  for  usury,  he  cannot  recover  the  money  back  again ; 
though,  under  our  statute,  he  may  recover  the  excess  which  he  has 
paid  beyond  the  legal  interest  [2  Hill,  522.]  Ct.  of  Appeals,  1863, 
Smith  a.  Marvin,  25  IIow,  Pr.,  317. 

7.  Where  an  individual  took  a  lease  for -his  own  benefit,  and  afterwards 
executed  an  instrument  purporting  to  be  between  himself,  party  of  the 
first  part,  and  a  partnership  of  the  second  part,  whereby  it  acknowl- 
edged that  the  party  of  the  first  part  took  the  lease  in  trust  for  the 
partnership,  and  such  company  as  might  be  thereafter  formed  to  suc- 
ceed them  in  their  business,  and  containing  provisions  to  the  effect  that 
the  parties  of  the  second  part  assumed  all  the  covenants  in  the  lease 
which  the  original  lessee  had  agreed  to  perform ;  and  subsequently  the 
lease  was  conveyed  by  deed  of  assignment  to  the  newly  created  cor- 
poration, which  took  possession  and  paid  the  rents,  taxes,  and  assess- 
ments for  several  years,  when  it  assigned  all  its  rights,  title,  and  inter- 
est to  a  third  person; — Held,  that  the  liability  of  the  defendants  for 
rents  ceased  at  law  when  they  assigned  the  lease  and  terminated  their 
occupation.     Supreme  Ct^  1862,  Van  Schaick  a.  Third  Avenue  R.  R. 
Co.,  25  How.  Pr.,  446;  reversing  S.  C.,  30  Ba,rb.,  189;  and  8  -46- 
boits'  Pr.,  380. 

8.  Where  a  married  woman  purchased  the  farming  utensils  then  upon  a 
farm,  and  gave  a  chattel  mortgage  of  them,  signed  by  third  persons  as 
sureties,  and  a  short  time  after  took  from  the  plaintiff  a  conveyance  of 
the  same  farm  as  her  separate  estate, — Held,  in  an  action  brought  to 
charge  her  separate  estate  upon  default  of  payment  and  conversion  of 
the  farming  implements,  that  there  were  no  grounds  for  the  equitable 
aid  of  the  court  in  behalf  of  the  creditor.     The  plaintiff  having  taken 
a  chattel  mortgage  and  personal  guaranty  of  third  persons  for  the 
payment  of  his  debt,  a  court  of  equity  will  leave  him  to  his  remedy 
by  or  under  them.     Supreme  Ct.,  1863,  Ledeliey  o.  Powers,  25  How. 
Pr^  240. 

9.  A  creditor  who  accepts  his  debtor's  check  for  the  amount  due,  cannot 
recover  upon  his  original  demand,  unless  the  check  has  been  dishon- 
ored, without  showing  affirmatively  that  the  debtor  has  sustained  no 
damage  by  the  failure  to  present  the  check.    Supreme  Ct^  1863,  Brad- 
ford a.  Fox,  Ante,  51. 

10.  Ordinarily,  trespass  will  not  lie  by  one  tenant  in  common  against  his 
co-tenant,  but  when  one  tenant  in  common  ousts  his  co-tenant,  eject- 
ment will  lie  at  the  suit  of  the  latter ;  and  when  one  tenant  in  common 
destroys  the  subject  of  the  tenancy,  trespass  will  lie  at  the  suit  of  the 
injured  party.     [Co.  Litt,  200,  a,  b;  Crabbe's  Law  of  R.  P.,  §  2318, 
b;  1  Ld.  Raym.,  737.]     If  one  tenant  in  common  destroy  the  thing 
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in  common, — as  if  he  grub  up  and  destroy  a  hedge,  or  prevent  his  co- 
tenant  of  a  fold  from  erecting  hurdles, — trespass  lies.  [Browne  on  Ac- 
tions, 414 ;  Gow.,  201 ;  8  B.  &  C.,  257.]  If  one  tenant  in  common 
enters  upon  his  co-tenant  and  oust  him  of  his  premises,  trespass  quare 
clausum  fregit  lies  for  the  injury.  [7  Cow.,  229.]  Hence  an  action 
of  trespass  will  lie  for  injury  to  trees  standing  upon  a  line  between 
plaintiff's  and  defendant's  lands,  whether  the  parties  be  regarded  as 
tenants  in  common  of  such  trees  or  not.  Gt.  of  Appeals,  1862,  Dubois 
a.  Weaver,  25  N.  Y^  123. 

11.  The  plaintiffs  having  small  foreign  notes  in  their  possession,  which 
were  lawfully  received  by  them,  but  which  it  was  unlawful  to  pass  or 
circulate  within  this  State,  delivered  them  to  the  defendant  for  the 
purpose  of  his  sending  them  abroad  for  redemption,  he,  however,  pay- 
ing the  plaintiffs  for  them  in  a  time-draft,  which  he  was  by  law  pro- 
hibited from  issuing. 

Held,  that  the  only  illegal  part  of  the  contract  was  the  issuing  the 
time-draft  on  the  part  of  the  defendant,  and  that  the  plaintiff  might 
sue  in  disaffirmance  of  this  illegal  part  of  the  contract,  and  recover, 
upon  an  implied  assumpsit,  the  value  of  the  bills,  as  measured  by  the 
lawful  rate  of  discount  agreed  on,  being  the  amount  of  the  drafts  can- 
celled and  given  up  at  the  trial.  Ct.  of  Appeals,  1862,  Buffalo  City 
Bank  a.  Codd,  25  N.  Y.,  163.  % 

12.  What   causes  of  action   survive   against  personal   representatives. 
Dininny  a.  Fay,  38  Barb.,  18. 

ACTION  ;  ACTION  FOR  LANDS  ;  ASSIGNABILITY  OF  CAUSE  OF  ACTION  ; 
CLOUD  UPON  TITLE  ;  CONVERSION  ;  CORPORATION,  3-5 ;  CREDITOR'S 
SUIT  ;  INJUNCTION,  2,  7  ;  JOINT-DEBTORS,  1 ;  JUDGMENT.  8 :  MALICIOUS 
PROSECUTION. 

CERTIORARI. 

1.  It  seems,  that  a  certiorari  might,  at  the  discretion  of  the  Supreme 
Court,  be  awarded,  to  determine  the  validity  of  a  tax.     It  would  not, 
however,  be  granted  as  a  matter  of  course,  but  only  on  showing  satis- 
factory grounds  for  relief,  and  making  it  appear  that  no  considerable 
public  inconvenience  could  arise  from  the  delay.     [15  Wend.,  198.] 
Ct.  of  Appeals,  1862,  Susquehanna  Bank  a.  Supervisors  of  Broome,  25 
N.  Y.,  312. 

2.  It  is  not  the  practice  to  grant  a  certiorari  to  relieve  against  fraudulent 
assessments  by  a  municipal  corporation  for  local  improvements.     The 
injured  party  is  left  to  his  remedy  by  action.     Supreme  Ct.,  Chambers, 
1863,  Matter  of  Eightieth-street,  Ante,  169. 
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3.  A  common-law  certiorari  must  be  made  returnable  at  general  term. 
Supreme  Ct.,  1868,  People  on  rel.  Cook  a.  Board  of  Police,  Ante,  337. 

4.  The  return  to  a  common-law  certiorari  does  not  properly  embrace  the 
evidence ;  and  though  this  be  in  fact  returned,  the  court  will  not  re- 
examine  the  merits.     Ib. 

5.  Upon  a  common-law  certiorari,  only  the  record  can  be  the  ground  of 
proceeding ;  and  affidavits  and  other  papers  which  may  be  annexed  to 
the  return,  are  not  properly  before  the  court.     Supreme  Ct.,  Chambers, 
1863,  Matter  of  Eightieth-street,  Ante,  169. 

6.  It  seems,  that  to  a  writ  of  certiorari,  in  cases  of  summary  conviction, 
the  whole  evidence  which  applies  to  the  charge  must  be  set  out,  that 
the  court  may  judge  whether  sufficient  proof  appears  on  the  face  of  it 
to  sustain  every  material  allegation,  and  to  justify  the  adjudication. 
Supreme  Ct.,  1863,  People  on  rel.  Cook  a.  Board  of  Police,  Ante,  473. 

CITY  JUDGE  OF  NEW  YORK. 

The  city  judge  of  the  city  of  New  York  is  not  authorized  to  issue  a  writ 
of  habeas  corpus.  Supreme  Ct.,  1863,  Matter  of  Nash,  Ante,  281. 

CLOUD  UPON  TITLE. 

When  a  conveyance  or  other  instrument,  which  is  alleged  to  cast  a  cloud 
on  a  title,  is  void  on  its  face,  or  defective  for  want  of  preliminary  pro- 
ceedings which  the  party  claiming  under  it  would  be  bound  to  show, 
the  court  will  not  interfere,  as  no  cloud  is  cast  on  the  title  to  the  pre- 
judice of  the  owner.  But  when  the  conveyance  causing  the  cloud  is) 
prima  facie,  valid,  the  injured  party  must  furnish  proof  to  remove  it. 
Then  a  cloud  is  created  within  the  meaning  of  that  term  in  a  court  of 
equity,  and  it  will  interfere  to  remove  it.  [14  N.  Y.,  9.]  Supreme  Ct., 
1860,  Tisdale  a.  Jones,  38  Barb.,  523. 

COMMISSIONERS. 

The  Laws  of  1859,  ch.  101,  §  8,  provided  that  in  proceeding  to  ac- 
quire certain  lands  for  public  use,  commissioners  should  be  appointed, 
no  dne  of  whom  should  be  owner  of,  or  pecuniarily  interested  in,  land 
within  certain  territorial  limits.  One  of  the  commissioners  selected 
held  a  mortgage  on  land  within  the  prohibited  district ;  after  his  ap- 
pointment, he  assigned  the  mortgage.  On  motion  to  confirm  the 
commissioners'  report, — Held,  that  the  proceeding  was  valid ;  on  the 
grounds  that,  1.  The  objection  should  have  been  raised  at  the  time  of 
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the  appointment.  2.  The  Constitution  vests  a  general  power  of  ap- 
pointment in  the  court,  which  cannot  be  restricted  by  the  Legislature. 
3.  The  provision  is  merely  directory.  4.  The  interest  was  removed 
before  making  the  report.  Supreme  Ct.,  Chambers,  1863,  Matter  of 
Central  Park  Extension,  Ante,  56. 

COMPENSATION. 

1 .  In  taking  land  in  a  city  for  public  purposes,  it  is  erroneous  to  award 
merely  its  value  as  farming  land,  on  the  ground  that  the  same  is  al- 
ready a  public  street.     Ib. 

2.  Although  it  is  the  duty  of  the  commissioners  to  award  damages 
directly  to  the  owner,  in  case  his  title  is  sufficiently  established,  and 
not  to  "  unknown  owners,"  yet,  where  the  amount  of  the  award  is 
small,  and  the  owner  can  have  adequate  relief  by  proceedings  to  obtain 
the  fund,  the  court  will  not  send  back  the  report  for  correction  in  this 
respect  alone.     Ib. 

3.  An  inchoate  right  of  dower  is  not  an  interest  in  real  estate.     So  held, 
where  private  property  was  taken  for  public  purposes,  the  value  of  the 
property  being  therefore  awarded  to  the  husband.     Ib. 

4.  It  seems,  that  a  lien  by  mortgage  is  not  a  pecuniary  interest  in  land. 
Ib. 

COMPLAINT. 

1.  An  allegation  in  a  complaint,  that,  after  the  making  of  a  note  payable 
to  the  order  of  the  defendants  (and  naming  them),  trading  and  doing 
business  at,  &c.,  under  their  partnership  name  (and  designating  it), 
such  note  afterwards,  and  before  the  same  became  due  and  payable, 
was  duly  indorsed  in  writing  by  the  said  defendants  by  their  partner- 
ship name, — is  a  sufficient,  though  informal,  averment  of  a  partnership 
between  such  defendants.     Supreme  Ct.,  1861,  Anable  a.  Steam-engine 
Co.,  Ante,  280. 

2.  The  action  being  to  charge  such  defendants  as  indorsers,  the  allega- 
tion of  their  partnership  is  a  material   allegation.     A  statement  by 
those  defendants  in  an  answer  to  such  complaint,  that  "they  deny  the 
indorsement  in  the  said  complaint  alleged,"  is  not  a  denial  of  the 
partnership,  but  merely  of  the  writing;  and  if  there  is  no  other  denial 
of  the  partnership  in  the  answer,  that  fact  is  not  put  in  issue.     Ib. 

3.  In  an  action  by  an  assignee  ,of  assets  of  a  corporation,  if  the  transfer 
to  him  can  be  presumed  to  be  legal,  the  complaint  need  not  aver  that 
the  directors  by  resolution  authorized  the  assignment,  as  prescribed 
by  the  statute.     Ct.  of  Appeals,  1863,  Nelson  a.  Eaton,  Ante,  113. 
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4.  Allegations  and  demand  of  relief  in  a  complaint,  under  the  provisions 
of  the  Revised  Statutes  giving  proceedings  to  compel  the  determina- 
tion of  claims  to  real  property.     Hager  a.  Hager,  38  Barb.,  92. 

5.  In  an  action  for  trespass  upon  land,  the  gist  of  the  action  is  the  injury 
to  the  possession,  and  it  is  essential  that  there  should  be  an  averment 
in  the  complaint  that  the  plaintiff,  at  the  time  of  the  same  alleged 
trespass,  had  the  actual  possession  of  the  land  ;  or  that  being  then  dis- 
seized, he  had  since  regained  the  same  by  entry,  or  had  the  judgment 
of  a  competent  court,  awarding  it  to  him.     Possession  would  sufficient- 
ly appear  from  an  alleged  title  in  the  complaint,  unless  it  appears  that 
the  land  was  in  the  actual  possession  of  another ;  but  if  the  plaintiff 
alleges  that  the  defendant  is  in  possession,  the  plaintiff  cannot  recover 
as  for  a  trespass,  for  he  shows  on  the  face  of  his  own  pleading  that  he 
has  no  cause  of  action.     Such  a  complaint  is  fatally  defective,  and 
cannot  be  cured  by  amendment  at  or  after  the  trial.     Supreme  Ct.t 
1862,  Cowenhoven  o.  City  of  Brooklyn,  38  Barb.,  9. 

6.  Allegations  of  a  sufficient  complaint,  in  an  action  to  recover  damages 
for  false  statements  made  by  the  defendant  in  regard  to  the  manufac- 
tures of  the  plaintiff,  to  the  injury  of  his  business.     Snow  a.  Judson, 
38  Barb^  210. 

7.  In  an  action  for  damages  for  false  representations,  if  the  complaint 
states  the  representations  that  were  made, — stating  them  as  representa- 
tions of  fact,  made  by  the  defendants  of  their  own  knowledge,  and  not 
as  expressions  of  opinion  or  belief, — that  those  representations  were 
false,  that  the  plaintiff  relied  on  them,  and  that  he  suffered  damage 
thereby,  proof  of  these  facts  would  be  sufficient  to  entitle  the  plaintiff 
to  recover,  unless  the  defendants  could  in  some  mode  justify  the  rep- 
resentations.    Upon  these  facts  the  law  adjudges  fraud,  and  it  is  not 
therefore  indispensable  that  the  complaint  should  in  terms  allege  fraud, 
and  its  omission  does  not  substantially  vary  the  cause  of  action.     If 
material,  however,  the  complaint  could  be  amended  on  the  trial  by 
inserting  the   allegation ;    and  a  judgment  should   not  be   reversed, 
although  the  amendment  was  not  actually  made.     Supreme  Ct.,  1803, 
Sharp  a.  Mayor,  &c.,  of  N.  Y.,  25  How.  Pr^  389. 

8.  It  is  still  necessary,  in  an  action  against  a  married  woman,  to  allege 
in  the  complaint  the  fact%creating  her  peculiar  liability  for  an  act  re- 
lating to  her  separate  estate,  or  relating  to  trade  carried  on  by  her  for 
her  own   benefit     N.  Y.  Superior  Ct.t   1863,  Baldwin  a.  Kimmel, 
Ante,  353. 

9.  An  averment  in  the  complaint  that  the  defendant,  a  married  woman 
who  carried  on  a  separate  business,  represented  at  the  time  of  making 
the  contract  that  it  was  for  the  uses  of  such  business,  is  sufficient  upon 
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demurrer.  If  the  contract  was  not  in  fact  for  the  use  of  such  business, 
it  must  be  alleged  by  way  of  defence.  W.  Y.  Superior  Ct.,  1863, 
Coster  a.  Isaacs,  Ante,  328. 

10.  Substance  of  a  sufficient  complaint  against  a  married  woman  for  the 
price  of  goods,  purchased  by  her  when  trading  on  her  own  account. 
Goulding  a.  Davidson,  25  How.  Pr.,  483. 

11.  In  an  action  against  a  trustee,  to  compel  him  to  account  for  the 
trust  fund,  it  is  not  proper  to  set  up  in  the  complaint  an  accounting 
already  had  in  an  action  by  other  cestuis  que  trust,  which  it  is  alleged 
was  collusive,  and  which,  therefore,  the  plaintiff  seeks  to  avoid.     But 
if  this  is  done,  such  unnecessary  allegations  do  not  alter  the  nature  of 
the  action ;  nor  entitle  the  defendant  to  have  the  complaint  dismissed, 
on  the  ground  that  it  discloses  a  former  adjudication  upon  the  contro- 
versy.    Supreme  Ct.,  1863,  Kerr  a.  Blodgett,  Ante,  137. 

ACTION,  3  ;  ANSWER,  9  ;  INJUNCTION,  9,  10  ;  TRIAL,  5,  6,  10 ; 
VARIANCE,  1,  4,  5. 


CONFESSION  OF  JUDGMENT. 

1.  A  statement  alleging  that  the  judgment  is  for  "  cash  loaned  to  defend- 
ant for  his  use  in  the  year  1854,  and  there  is  unpaid  on  said  loan  one 
thousand  and  seventy  dollars,"  is  insufficient.     Supreme  Ct.,   1861, 
McDowell  a.  Daniels,  38  Barb.,  143. 

2.  A  statement  alleging  that  the  judgment  is  for  cash  loatied  the  de- 
fendant, and  paid  for  his  use  and  at  his  request,  and  interest  thereon, 
although  stating  the  items  with  sufficient  particularity  as  to  time,  but 
not  stating  which  items  or  sums  were  loaned  to  the  defendant,  and 
which  were  paid  for  his  use ;  and  not  distinguishing  at  all  between 
the  sums  loaned  to  the  defendant  and  the  sums  paid  for  his  use ;  nor 
stating  to  whom  any  item  or  sum  was  paid  for  the  use  of  the  defend- 
ant,— is  insufficient.     Other  creditors  have  a  right  to  have  the  names 
of  the  party  or  parties  to  whom  the  money  was  paid  for  the  use  of  the 
defendant.     They  ought  not  to  be  compelled  to  resort  solely  to  the 
parties  to  the  judgment  for  information  as  to  its  integrity,  if  the  nature 
of  the   transaction   is   such   that   other   parties   may  give   informa- 
tion.    Ib. 

3.  Where  the  statement  for  a  confession  of  judgment  was  that  the  in- 
debtedness arose  for  lumber  sold  and  delivered  by  the  plaintiffs  to  the 
defendants  in  the  year  1855,  and  before  the  date  of  the  statement; 
that  the  quantity  of  lumber  so  sold  and  delivered  during  that  time  was 
about  685,000  feet,  and  that  the  same  was  of  ihe  value  of  about 
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$6,500,  and  that  the  amount  remaining  due  and  unpaid  to  the  plain- 
tiff* from  the  defendants,  for  said  lumber,  was  $3,500. 

Held,  sufficient.  The  facts  are  concisely  stated,  and  the  amount 
due  made  certain  by  the  words,  "that  there  remained  due,"  Ac., 
$3,500.  The  statement  is  not  defective  in  not  stating  the  time  of  the 
sale  of  the  lumber.  To  require  the  party  to  state  the  particular  time 
of  any  of  the  facts  out  of  which  the  indebtedness  arose,  unless  such 
time  was  material  to  make  out  facts  sufficient  to  constitute  a  cause  of 
action,  would  be  to  exact  the  same  strictness  as  in  a  bill  of  particulars. 
A  concise  statement  does  not  mean  a  minute  detail  of  things  singly 
enumerated.  The  time  within  which  the  lumber  was  sold  is  care- 
fully and  reasonably  limited,  and  the  facts  are  concisely  well  stated. 
Supreme  Ct.,  Sp.  T.,  1859,  Curtis  a.  Corbitt,  25  How.  Pr^  58. 

4.  A  statement  for  confession  of  judgment  as  follows :    A  bond  of  Charles 
"W.  Daniels  (the  debtor),  dated  December  1,  1858,  for  nine  thousand 
dollars,  given  for  the  balance  of  purchase-money  for  certain  real,  mill 
property,  in  Steuben  county,  town  of  Canisteo,  conveyed  by  George  W. 
McDowell  to  Charles  W.  Daniels, — is  sufficient.     It  is  not  necessary  to 
state  more  fully  the  nature  of  the  property  for  which  the  bond  was 
given,  nor  to  state  the  time  when  the  same  would  become  due.     This 
statement  gives  enough  of  the  transaction  to  enable  other  creditors  of 
Daniels  to  inquire  into  its  truthfulness,  and  the  honesty  of  the  alleged 
debt.     Supreme  Ct.,  1861,  McDowell  a.  Daniels,  38  Barb.,  143. 

5.  It  cannot  properly  be  said  that  the  object  of  the  statute  was  to  com- 
pel the  debtor  to  state  sufficient  of  the  transaction  out  of  which  the  in- 
debtedness arose,  to  enable  other  creditors  to  form  an  opinion  from 
the  facts  stated,  as  to  the  integrity  of  the  debtor  in  confessing  the 
judgment.     If  the  debt  is  questioned,  it  is  not  to  be  presumed  that 
the  creditor  questioning  will  take  the  debtor's  statement,  however  full. 
What  the  creditor  wants,  and  what  the  statute  intended  he  should 
have,  is  sufficient  of  the  facts  to  enable  him  to  inquire  into  the  trans- 
action, and  to  form  his  opinion  of  the  honesty  of  the  judgment  from 
the  facts  he  shall  ascertain.     76. 

6.  A  statement  that  the  judgment  was  confessed  for  drafts  (describing 
them),  drawn  without  funds  in  the  hands  of  the  drawees,  and  indorsed 
by  the  plaintiff  in  the  judgment,  and  alleging  that  he  was  liable  to  p»y 
them  all,  sufficiently  imports  that  they  were  indorsed  by  the  plaintiff 
for  the  benefit  of  the  defendant.     76. 

7.  A  judgment  on  confession  is  not  defective  because  nearly  a  year 
elapsed  after  the  verification  of  the  statement,  and  before  the  entry  of 
the  judgment.     There  is  nothing  in  the  Code,  or  other  provision  of 
law,  requiring  the  judgment  to  be  entered  at  any  particular  time  after 
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the  confession  and  statement  are  made.  The  practice  before  the  Code 
allowed  a  plaintiff  to  enter  judgment  on  bond  and  warrant  of  attorney 
at  any  time  within  a  year  and  a  day  after  the  same  was  given.  [Grab. 
Pr.,  2  ed.,  774.]  Superior  Ct.,  Sp.  T.,  1859,  Curtis  a.  Corbitt,  25  How. 
Pr.,  58. 

8.  Where  the  defendant,  a  married  woman,  moved  to  set  aside  a  personal 
judgment  against  her  for  a  sum  of  money,  entered  upon  her  confession 
of  judgment,  given  by  her  as  security  for  the  payment  of  a  sum  of 
money  which  she  was  borrowing  for  the  benefit  of  her  separate  estate, 
it  being  intended  by  both  plaintiff  and  defendant  that  the  docketing 
of  the  judgment  confessed  should  operate  as  a  valid  security  upon  de- 
fendant's real  estate  for  the  repayment  of  the  sum  borrowed, — Held, 
that  the  motion  should  be  denied,  but  without  prejudice  to  an  action 
by  the  plaintiff  to  reform  his  judgment,  or  by  the  defendant  for  suita- 
ble relief  against  the  judgment.  Supreme  Ct.,  1862,  Knickerbacker  a. 
Smith,  Ante,  241. 

AMENDMENT,  4. 

CONTEMPT. 

JUDGMENT,  23. 

CONVERSION. 

1.  To  constitute  a  demand  and  refusal  evidence  of  a  conversion,  it  is 
sufficient  that  the  goods  are  in  the  possession  of  the  agent  of  the  de- 
fendant, and  that  the  latter,  on  demand,  refuses  to  permit  his  agent  to 
deliver.     Ct.  of  Appeals,  1863,  Chambers  a.  Lewis,  Ante,  433. 

2.  The    complaint  averred  that  the  defendants,  who  kept  a  storehouse 
for  merchandise  on  storage,  gave  out  certain  receipts  representing  that 
they  had  received  on  storage  specified  property ;  and  it  further  alleged 
that  the  plaintiff  advanced  money  to  the  holder  of  the  storage  re- 
ceipts, and  took  an  assignment  thereof  from  him,  that  they  Demanded 
the  property  from  the  defendants,  who  refused  to  deliver  it;  and  the 
complaint  demanded  judgment  that  the  property  be  delivered,  and  for 
damages  for  the  refusal. 

Held,  that,  though  the  complaint  did  not  aver  a  conversion,  but  only 
a  demand  and  refusal  which  are  evidence  of  a  conversion,  the  gist  of 
the  action  was  to  be  deemed  conversion ;  and  as  the  defendants  had 
estopped  themselves  by  their  receipts,  and  from  representations  made 
by  them,  from  denying  that  they  ever  had  such  property,  the  plaintiffs 
might  recover  without  reference  to  its  actual  existence.  Ct.  of  Ap- 
peals, 1862,  Griswold  a.  Haven,  25  N,  Y.,  595. 
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1.  To  justify  a  conviction  on  a  quasi  criminal  charge,  even  the  possibility 
that  the  accused  was  within  an  exception  contained  in  the  body  of  the 
rule  or  law  under  which  the  conviction  is  had,  must  be  negatived.   Su- 
preme Ct.,  Sp.  T^  1863,  People  gn  rel.  Cook  a.  Board  of  Police,  Ante, 
337. 

2.  It  is  otherwise,  if  the  exception  is  contained,  not  in  the  body  of  tie 
rule  or  law,  but  in  a  separate  section.     Ib. 

3.  Under  1  Rev.  Stat.,  674,  §§  61-63, — which  provides  that  "every  per- 
son who  shall  profanely  curse  or  swear  shall  forfeit  one  dollar  for  every 
offence,"  and,  in  default  of  payment,  may  be  committed  to  the  county 
jail,  "  for  every  offence  whereof  he  is  convicted,  at  one  and  the  same 
time,  for  not  less  than  one,  nor  more  than  three  days," — in  case  of  a 
single  conviction,  though  for  several  distinct  offences,  imprisonment 
for  more  than  three  days  cannot  be  imposed.      Supreme  Ct.,  1862, 
Foland  a.  Johnson,  Ante,  235. 

CORPORATION. 

1.  A  corporation  organized  under  a  special  charter,  and  reorganized  sub- 
sequently under  a  general  law,  with   a  change  of  its  name,  and,  to 
some  extent,  of  its  powers,  is  essentially  still  the  same ;  and  a  judg- 
ment in  an  action  brought  against  it  by  its  latter  name,  to  adjudge  it 
dissolved  for  forfeiture  of  its  charter,  may  appropriately  cover  the  acts 
of  the  original  corporation.    Supreme  Ct.,  Sp.  T.,  1862,  People  on  rel, 
Barton  a.  Rensselaer  Ins.  Co.,  38  Barb*,  323. 

2.  That  a  corporation  is  capable  of  suing  and  being  sued,  notwithstand- 
ing its  insolvency  and  a  consequent  transfer  of  all  its  assets  to  trustees. 
Willitts  a.  Waite,  25  N.  Y.,  577. 

3.  The  nature  of  the  individual  liability  of  stockholders  of  a  corporation, 
formed  under  the  general  statute,  for  the  debts  of  the  corporation,  and 
of  the  validity  and  effect  of  the  act  of  1852  relating  to  manufacturing 
corporations  in  the  county  of  Herkimer.     Story  a.  Furman,  25  N.  Y^ 
214. 

4.  An  action  which  seeks  to  charge  a  stockholder  of  a  manufacturing 
company  individually  for  the  debts  of  the  company,  on  the  ground 
that  the  whole  amount  of  capital  stock  of  the  company  had  not  been 
paid  in  when  the  debt  was  contracted,  cannot  be  maintained  if  the 
plaintiff  fails  to  show  on  the  trial  that  the  capital  stock  has  not  been 
paid  in.     Supreme  Ct^  1863,  Bruce  a.  Driggs,  25  How.  Pr^  71. 
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5.  A  consulting  engineer  not  a  laborer  or  operative  within  a  charter  ren- 
dering stockholders  individually  liable  to  such  servants.  Ericsson  a. 
Brown,  38  Barb.,  390. 


COSTS. 

1.  That  the  provisions  of  the  Revised  Statutes  allowing  double  costs  do 
not  apply  to  actions  in  equity.    Supreme  Ct.,  Sp.  T.,  1863,  Taaks  a. 
Schmidt,  25  How.  Pr.,  340. 

2.  Where,  in  an  action  of  trespass,  the  defendant  in  his  answer  disclaims 
all  title  to  the  land  in  question,  and  shows  that  the  trespass  was  casual 
and  involuntary,  and  the  supposed  trespass  was  an  act  which  he  had  a 
right  to  commit,  the  latter  clause  may  be  understood  as  meaning  that 
he  had  the  license  of  the  plaintiff;  and  the  claim  of  title  to  real  prop- 
erty does  not  arise  on  the  pleadings.     Supreme  Ct.,  1862,  Utter  a. 
Gifford,  25  Row.  Pr.,  289. 

3.  In  actions  for  trespass  on  lands,  the  plaintiff  is  entitled  to  costs,  though 
he  recovers  less  than  $50.     The  provisions  of  2  Rev.  Stat.,  338,  §  3, 
"  of  trespass  on  lands,"  are  not  repealed  by  the  Code.     Ib. 

4.  A  trial-fee  cannot  be  taxed  for  a  reference  to  take  an  account,  or  to 
ascertain  damages.     Supreme  Ct.,  Sp.  T.,  1863,  Taaks  a.  Schmidt,  25 
How.  Pr.,  340. 

5.  There  is  no  limitation  made  in  the  Court  of  Appeals  as  to  the  number 
of  terms  not  known  as  special  and  general ;  so  that  term-fees  are 
allowed  for  every  term  a  cause  is  on  the  calendar  in  that  court.     Su- 
preme Ct.,  Sp.  T.,  1863,  Adams  a.  Perkins,  25  How.  Pr.,  368. 

6.  Witness-fees  and  mileage  for  parties  can  be  charged  on  an  affidavit 
made  by  them  that  they  attended  as  witnesses,  and  would  not  have 
attended  except  for  the  purpose  of  being  witnesses.     Supreme  Ct.,  Sp. 
T.,  1863,  Taaks  a.  Schmidt,  25  How.  Pr.,  340. 

7.  The  attorney  of  record,  who  testifies  as  a  witness,  is  entitled  to  a  wit- 
ness-fee for  the  day  on  which  he  was  sworn  and  testified,  but  not  to 
mileage.     Ib. 

8.  Costs  always  granted  on  affirming  an  order  on  appeal,  in  the  New 
York  Superior  Court.     N.  Y.  Superior  Ct.,  1863,  Purchase  a.  Bellows, 
Ante,  105. 

9.  The  case  of  Crocker  a.  Claughly  (2  Duer,  684),  examined  and  distin- 
guished.    Ib. 

10.  The  value  of  the  property  to  be  directly  affected  by  the  result  of  an 
action  affords  a  proper  basis  for  computing  the  percentage  authorized 
by  section  309  of  the  Code  of  Procedure  as  an  allowauce  in  addition 
to  costs  in  difficult  and  extraordinary  cases.     So  held,  where  the  ac- 


NEW  YORK:   JULY— DECEMBER,  1863.        503 


COSTS. 


tion  was  brought  to  restrain  the  defendants  from  discontinuing  and 
removing  a  railroad.  Supreme  Ct^  1862,  People  a.  Albany  <k  Ver- 
mont R.  R.  Co.,  Ante,  465. 

11.  The  general  term  affirmed  a  judgment  of  special  term  for  costs,  ren- 
dered in  favor  of  the  defendants  for  $93.25,  with  $54.80  costs.     The 
Court  of  Appeals  affirmed  the  judgment  of  the  general  term,  with 
costs,  and  10  per  cent,  addition  on  the  amount  of  the  judgment,  by 
way  of  damages. 

Held,  that  the  computation  should  have  been  on  the  aggregate  judg- 
ments of  special  and  general  terms.  Supreme  Ct^  Sp.  T.,  1863, 
Adams  a.  Perkins,  25  How.  Pr.,  368. 

12.  In  the  affidavit  to  disbursements,  the  days  on  which  witnesses  at- 
tended should  be  stated ;  it  should  also  be  stated  whether  they  attend- 
ed each  time  on  subpoena,  or  not ;  and  the  distance  from  the  place  of 
residence  of  each  witness  to  the  court-house  by  the  usual  modes  of 
travelling  should  be  given.     If  the  witness  is  a  foreign  witness,  the 
distance  from  the  point  which  persons  coming  from  his  place  of  resi- 
dence to  the  court-house  by  the  usual  route.     Supreme  Ct^  Sp.  T.t 
1863,  Taaks  a.  Schmidt,  25  How.  Pr^  340. 

13.  If  the  witnesses  do  not  attend  upon  subpoena,  then  their  affidavits 
that  they  attended  at  the  request  of  the  party,  for  the  sole  purpose  of 
being  witnesses,  and  would  not  otherwise  have  come  to  the  place 
where  the  court  was  held,  should  be  produced.     Ib. 

14.  Where  separate  defendants  are  entitled  to  separate  bills  of  costs,  only 
single  witness-fees  can  be  taxed  for  the  same  witness,  unless  affidavits 
are  produced  showing  that  the  witness  was  subpoenaed  by  both  de- 
fendants, or,  if  subpoenaed  by  neither,  then  that  he  was  requested  to 
attend  by  both,  and  attended  on  such  joint  request.     Ib. 

15.  The  affidavit  should  be  made  by  the  party  who  subpoenaed  the  wit- 
ness, or,  in  case  of  request,  by  the  party  who  made  the  request.     Ib. 

16.  Where  the  general  term  reversed  the  decision  of  a  county  judge  and 
referees  on  an  appeal  from  the  commissioners  of  highways,  but  without 
any  award  of  costs,  and  a  judgment  of  reversal  was  entered  in  the 
cause,  and  a  judgment  for  costs  in  favor  of  the  relator,  against  the 
county  judge  and  referees, — Held,  that  it  was  irregular  and  unauthor- 
ized to  insert  the  costs  in  the  record  without  a  special  application  to 
the  court     Supreme  Ct.,  1859,  People  on  rel.  Keenholts  a.  Robinson, 
25  How.  Pr^  345. 

ATTORNEY  AND  CLIENT,  8. 
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COUNTER-CLAIM. 

1.  In  an  action  upon  a  promissory  note  by  a  plaintiff  who  became  a 
holder  after  its  maturity,  the  maker  cannot  set  up,  by  way  of  defence 
or  counter-claim,  that  the  payee  was,  at  the  time  of  the  transfer,  in- 
debted to  him  for  advances  made  to  a  firm  of  which  they  and  a  third 
person,  not  a  party  to  the  suit,  were  partners,  of  which  no  account  had 
been  stated,  though  the  payee  has  died  insolvent  subsequent  to  the 
transfer.     Conceding  that  there  is  now  no  objection  to  setting  off, 
against  a  legal  demand,  a  claim  arising  out  of  contract  which  can  only 
be  liquidated  in  equity,  the  set-off  is  inadmissible,  for  the  want  of  a 
party — the  third  partner — who  would  be  essential  to  a  suit  for  the 
establishment  of  the  claim.     Ct.  of  Appeals,  1862,  Cummings  a.  Mor- 
ris, 25  N.  F.,  625 ;  affirming  S.  C.,  3  £osw.,  560. 

2.  The  accommodation  indorsee  of  a  note  given  for  chattels  sold,  cannot, 
at  law,  avail  himself  of  a  breach  of  warranty  as  to  the  quality  of  such 
chattels,  by  way  of  defence,  recoupment,  or  counter-claim.     Wherever 
recoupment,  strictly  such,  is  allowed,  distinct  causes  of  action  are  set 
off  against  each  other.     This  would  seem  to  follow  from  the  right  of 
election,  which  all  the  cases  admit  the  defendant  has,  to  set  up  his 
claim  for  damages  by  way  of  defence,  or  to  resort  to  a  cross-action  to 
recover  them.     [22  Wend.,  157 ;  6  N.  H.,  481 ;  3  Hill,  171 ;  5  Id, 
81 ;  1  Duer,  667 ;  Hill  &  D.  Supp.,  352,  n.  a.]     In  many  cases  the 
defendant's  damage  would  exceed  the  amount  of  the  plaintiff's  claim, 
which  shows  conclusively  that  such  damages  do  not  rest  upon  a  mere 
failure  of  consideration.     Where  there  is  fraud,  the  party  deceived,  on 
discovering  the  fraud,  may  rescind  the  contract ;  but  if  he  does  not 
do  that,  the  contract  on  his  part  remains  entire,  not  broken  and  not 
modified,  and  he  is  bound  to  perform  it  fully  according  to  its  terms : 
he  has,  however,  arising  from  the  fraud,  a  distinct  cause  of  action,  the 
amount  of  which  he  may  set  off  against  any  liability  on  his  part  grow- 
ing out  of  the  transaction  in  which  the  fraud  was  perpetrated.     In 
ordinary  cases  of  breach  of  warranty,  therefore,  both  contracts  remain 
binding  to  their  full  extent,  and  where  recoupment  is  allowed,  .dam- 
ages for  a  breach  on  one  side  are  set  off  against  like  damages  on  the 
other  side.     Under  the  Code  of  Procedure,  doubtless  a  balance  might 
be  recovered  [Code,  §§  150-274 ;  2  E.  D.  Smith,  317]  ;  but  the  right 
of  election  to  set  up  a  counter-claim  in  defence,  or  to  bring  a  cross- 
action  for  it,  still  exists.     [6  Duer,  667;    14  How.  Pr.,  97.]     The 
surety,  therefore,  cannot  avail  himself  of  the  claim  which  his  principal 
may  have  against  the  plaintiffs  on  a  breach  of  warranty,  for,  1.  Such 
damages  constitute  a  counter-claim,  and  not  a  mere  failure  of  consid- 


NEW  YORK:  JULY— DECEMBER,  1863.         505 


COURT   OP   APPEALS. 


eration,  and  not  being  due  to  the  defendant,  cannot  be  claimed  by  him. 
[Code,  §  150;  13  How.  Pn,  248;  16  Id.,  576,  n.]  2.  The  principal 
has  a  right  of  election  whether  the  damages  shall  be  claimed  by  way 
of  recoupment  in  the  suit  on  the  note,  or  reserved  for  a  cross-action. 
The  defendant  cannot  make  this  election  for  him.  3.  If  the  defendant 
has  a  right  to  set  up  the  counter-claim,  and  have  it  allowed,  it  must 
bar  any  future  action  by  the  principal  for  the  breach  of  warranty ;  and 
as  no  balance  could  be  found  in  defendant's  favor,  he  might  thus  bar 
a  large  claim  in  cancelling  a  small  one.  4.  If  there  were  several  sure- 
ties by  separate  contracts,  each  would  have  the  same  right  and  the 
conflicting  claims  could  not  be  reconciled.  Ct.  of  Appeals,  1862,  Gil- 
lespie  a.  Torrance,  25  N.  F.,  306  ;  affirming  S.  C.,  4  Bosw.,  36. 
3.  In  an  action  brought  by  the  corporation  against  holders  of  its  stock, 
alleged  to  be  spurious  stock,  to  ascertain  its  invalidity  and  enjoin  the 
holder  from  enforcing  any  claims  founded  upon  it",  the  defendants  can- 
not set  up  as  a  counter-claim  their  right  of  action  against  the  corpora- 
tion for  its  negligence  in  permitting  the  spurious  stock  to  be  issued ; 
but  no  injunction  should  be  granted  restraining  any  of  the  defendants 
from  bringing  an  action  for  recovering  such  damages.  Supreme  Ct^ 
Sp.  T.,  1860,  N.  Y.  &  New  Haven  R.  R.  Co.  a.  Schuyler,  38  Barb., 
534. 

COUNTY  CLERK. 

It  is  the  duty  of  the  county  clerk  to  record  the  memorandum  of  altera- 
tions and  interlineations  in  a  deed  ;  and  it  is  not  erroneous  in  a  judge 
to  charge  the  jury  that  the  absence  of  any  such  memorandum,  in  the 
record,  is  a  circumstance  for  their  consideration  in  connection  with  the 
question  of  an  alleged  fraudulent  insertion  in  the  deed.  Supreme  Ctn 
1862,  Hager  a.  Hager,  38  Barb^  92. 

INDICTMENT,  6. 

COUNTY  JUDGE. 
GUARDIAN  AD   LITKM. 

COURT  OF  APPEALS. 

• 

1.  Under  the  provision  of  the  Code  of  Procedure  regulating  appeals  to 
the  Court  of  Appeals,  as  amended  in  1858, — which  allows  an  appeal 
to  be  taken  "  within  two  years  after  the  judgment  shall  be  perfected 
by  filing  the  judgment-roll"  (Lam  q/"1858,  ch.-306,  §  14), — the  Court 
of  Appeals  will  review  on  appeal  a  judgment  rendered  even  six  years 
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previously,  if  the  judgment-roll  was  not  filed  until  within  two  years 
before  the  appeal.  Ct.  of  Appeals,  1862,  Forrest  a.  Forrest,  25  N.  Y., 
501 ;  affirming  S.  C.,  6  Duer,  102. 

2.  To  sustain  an  appeal  from  an  order  resting  in  judicial  discretion,  the 
power  must  be  shown  to  have  been  arbitrarily  exercised.     Otherwise 
the  law  does  not  contemplate  a  review  of  such  decisions  in  the  Court 
of  Appeals.     Ib. 

3.  Where  it  is  not  stated  in  the  judgment  of  the  general  term  that  the 
judgment  below  was  reversed  on  questions  of  fact,  the  Court  of  Ap- 
peals is  confined  to  a  review  of  the  case  upon  the  law.    Ct.  of  Appeals, 
1862,  Story  a.  Furman,  25  N.  Y.,  214. 

4.  The  refusal  of  a  court,  trying  an  issue  without  jury,  to  consider  the 
testimony  as  conflicting,  or  to  pass  upon  the  credibility  of  witnesses, 
raises  no  question  reviewable  in  the  Court  of  Appeals.     Where  the 
finding  of  a  court  or  referee,  upon  a  question  of  fact,  is  ambiguous,  the 
evidence  may  be  referred  to  for  the  purpose  of  removing  the  ambigu- 
ity, but  not  to  reverse  or  modify  a  distinct  finding,  or  to  establish  an 
independent  fact  not  found.     [19  N.  Y.,  210;    21  Ib.,  550;    22  Ib., 
324 ;  23  Ib.,  344.]     The  Court  of  Appeals  can  no  more  review  the 
decision  of  the  court  below  that  the  testimony  was  not  conflicting, 
than  they  can  the  conclusion  that  it  was  sufficient.      Ct.  of  Appeals, 
1862,  Terry  a.  Wheeler,  25  N.  Y^  520. 

5.  That  on  appeal  to  the  Court  of  Appeals,  the  presumptions  are  in  favor 
of  the  regularity  of  proceedings  found  by  the  referee  to  have  been 
taken,  and  in  favor  of  the  jurisdiction  of  the  court  below.     Ct.  of  Ap- 
peals, 1862,  Willitts  a.  Waite,  25  N.  Y^  577. 

APPEAL. 

COURT  OF  COMMON  PLEAS  (OF  NEW  YORK). 

The  Court  of  Common  Pleas  has  power  to  collect  a  judgment  against  a 
married  woman  for  costs  by  execution,  whether  the  power  be  based 
upon  section  287  of  the  Code  or  not.  N.  Y.  Com.  PL,  Sp.  T.,  1863, 
Moncrief  a.  Ward,  Ante,  354,  note. 

CREDITOR'S  SUIT. 

1.  The  judgment-creditor  of  a  limited  partnership,  after  the  return  of  ex- 
ecution unsatisfied,  is  entitled  to  set  aside  any  void  assignment  which 
hinders  the  enforcement  of  the  judgment  and  execution  against  the 
joint  or  separate  property  of  any  of  the  members  of  the  limited  part- 
nership. Supreme  Ct.,  1862,  Fanshaw  a.  Lane,  Ante,  71. 
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2.  A  creditor  cannot  avoid  an  assignment  made  by  his  debtor,  merely  on 
the  ground  that  it  contains  a  provision  which  is  illegal,  if  such  pro- 
vision tends  to  his  benefit  and  not  to  his  injury.    A  party,  to  have  any 
standing  in  court,  must  show  himself  to  be  injured  by  the  acts  of  those 
of  whom  he  complains.     N.  Y.  Com.  Pl^  1863,  Fox  a.  Heath,  Ante, 
163. 

3.  An  action  in  the  nature  of  a  creditor's  bill  is  now  maintainable  before 
the  expiration  of  sixty  days  from  the  delivery  of  the  execution  to  the 
sheriff.     Under  the  Revised  Statutes,  the  writ  of  fieri  facias  was  "re- 
turnable sixty  days  from  the  receipt  thereof  by  the  sheriff."     Under 
this  provision  it  was  held  that  the  sheriff  was  not  to  return  the  execu- 
tion till  the  sixtieth  day,  and  that  the  remedy  of  the  party  at  law  could 
not  be  sooner  exhausted,  so  as  to  allow  the  filing  of  a  creditor's  bill. 
By  the  Code,  section  290,  the  execution  is  now  returnable  "  within 
sixty  days  after  its  receipt  by  the  officer."     Under  this  provision  it  is 
held,  properly,  that  the  sheriff  may  return  the  execution  at  any  time 
within  the  sixty  days.     When  actually  returned  l>y  him  it  is  a  con- 
summated official  act,  and  any  further  proceedings  may  be  based 
thereupon.     The  request  of  the  plaintiff's  attorney  to  the  sheriff  to  re- 
turn the  execution  sooner  than  the  sixty  days,  does  not  affect  the  ques- 
tion.    It  is  his  duty  to  enforce  and  collect  the  execution,  to  levy  on  the 
property  of  the  judgment-debtor,  if  he  has  any  within  his  bailiwick. 
If  he  notoriously  has  no  property  liable  to  levy  and  sale  on  execution, 
the  sheriff  may,  properly,  at  his  risk,  return  the  execution  immediately 
upon  its  receipt.     The  request  of  the  plaintiff  or  his  attorney  cannot 
affect  or  alter  his  duty,  or  change  the  force  or  validity  of  his  official 
return.     That  is  made  upon  his  official  responsibility,  and  must  be  so 
made  in  all  cases.    Ct.  of  Appeals,  1862,  Forbes  a.  Waller,  26  N.  1% 
430.     To  the  contrary  (Supreme  Ct^  1861),  was  Renaud  a.  O'Brien, 
25  How.  Pr.,  67. 

DAMAGES. 

1.  The  measure  of  damages  against  the  purchaser  for  not  performing  the 
contract  of  purchase,  is  the  difference  between  the  price  agreed  upon, 
and  the  actual  value  at  the  time  of  refusal  to  perform,  or  of  bringing 
the  action.     Supreme  Ct.,  1863,  Wilson  a.  Holden,  Ante,  133. 

2.  Thus,  if  after  the  purchaser's  breach  of  the  contract,  the  land  be  sold 
under  a  foreclosure  against  the  vendor,  and  there  be  a  deficiency  upon 
the  sale,  with  which  he  be  personally  charged,  it  is  error  to  award  to 
the  vendor  as  his  damages  the  difference  between  the  contract-price 
and  the  price  of  such  forced  sale,  together  with  the  amount  charged 
upon  him  for  the  deficiency.     Ib. 
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DEFENCE?. 

3.  The  price  at  which  the  property  may  have  been  subsequently  sold  is 
no  evidence  of  its  value.     Ib. 

COMPENSATION;  TRIAL,  7. 

DEFENCES. 

1.  The  question  of  fraud  in  a  sale  cannot  be  raised  by  a  third  person 
claiming  adversely  to  the  sale,  who  does  not,  by  the  pleadings,  show 
himself  to  be  a  creditor  or  purchaser,  and  who  upon  the  trial  appears 
to  be  only  a  creditor  at  large.     Ct.  of  Appeals,  1862,  Graser  a.  Stell- 
wagen,  25  N.  T.,  315. 

2.  In  an  action  against  the  owners  of  a  tow-boat,  for  an  injury  done, 
through   their  negligence,  to   the    goods  they  have  undertaken   to 
transport,  the  defendants  are  not  entitled  to  claim  any  deduction  for 
so  much  of  the  loss  as  was  covered  by  insurance.     Supreme  Ct^  1860, 
Merrick  a.  Brainard,  38  Barb.,  574. 

3.  A  defect  of  quality  in  goods  sold  does  not,  in  the  absence  of  fraud  or 
warranty,  constitute  a  defence  to  the  note  given  for  the  price,  or  to  any 
part  of  it.      Ct.  of  Appeals,  1862,  Gillespie  a.  Torrance,  25  N.  Y., 
306 ;  affirming  S.  C.,  4  Bosw.,  36. 

4.  Although  the  purchaser  of  spurious  stock  has  a  remedy  against  his 
vendor,  for  a  breach  of  the  implied  warranty  of  title,  that  right  of 
action  does  not  constitute  a  bar  to  an  action  against  one  who  has  in- 
duced the  purchase,  by  a  fraudulent  representation  that  the  vendor 
had  title  to  the  stock,  where  damage  has  resulted  from  the  fraud. 
Supreme  Ct.,  1862,  Shotwell  a.  Mali,  38  Barb.,  445. 

5.  The  right  of  action  to  recover  money   attends  upon  the  right  to 
demand  and  receive  payment  of  it ;  and  the  debtor  cannot  avail  him- 
self of  an  agreement  between  the  person  who  has  the  legal  title,  and 
a  former  holder,  not  to  sue  the  demand.      Ct.  of  Appeals,  1863,  Nel- 
son a.  Eaton,  Ante,  113. 

6.  A  breach  of  the  landlord's  contract  to  improve  or  repair  the  demised 
premises  is  no  defence  to  his  demand  for  rent.     It  is  available  only  by 
way  of  a  counter-claim,  or  in  a  cross-action.     Supreme   Ct.,  1863, 
Kelsey  a.  Ward,  Ante,  98. 

7.  To  render  a  plea  of  another  action  pending  a  valid  defence,  it  must 
appear,  under  the  Code  of  Procedure,  as  well  as  under  the  former  sys- 
tem, that  the  two  actions  are  for  the  same  identical  cause  of  action.   Ib. 

8.  The  pendency  of  four  actions  for  rent,  payable  quarterly, — Held,  no 
bar  to  an  action  to  recover  rent  upon  the  same  tenancy,  under  a  claim 
that  it  is  payable  at  the  expiration  of  the  year.     Ib. 

9.  In  an  action  by  a  creditor  to  set  aside  the  assignment  of  a  partnership 
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as  fraudulent,  the  defendants  are  not  estopped  from  proving  that  a 
party  to  the  assignment,  and  declared  therein  to  be  a  member  of  the 
firm,  was  not  so  in  fact.  JV.  Y.  Com.  PI.,  1863,  Fox  a.  Heath,  Ante, 
163. 

10.  If,  after  issue  joined,  other  matters  constituting  a  defence  arise,  they 
can  be  taken  advantage  of  only  by  supplemental  answer.     Supreme 
Ct.,  1863,  Williams  a.  Hernon,  Ante,  173. 

11.  Thus,  in  an  action  for  the  partition  of  land,  brought  by  the  grantee 
in  the  sheriff's  deed  after  sale  on  execution,  evidence  that,  after  issue 
joined,  the  judgment  under  which  the  sale  took  place  was  vacated,  is 
inadmissible,  unless  it  has  been  so  pleaded.     Ib. 

APPEAL,  8 ;  ASSIGNABILITT  OF  CAUSE  OF  ACTION,  2 ;  COUNTER-CLAIM  ; 
MECHANICS'  LIEN,  4,  5. 

DEMAND. 

1.  Presenting  a  check  at  the  bank  to  be  certified,  is  not  equivalent  to 
demand  of  payment.     Supreme  Ct.,  1863,  Bradford  a.  Fox,  Ante,  51. 

2.  A  purchaser  of  goods,  with  notice  that  the  seller  has  no  title,  by  reason 
of  a  previous  sale  to  another  person,  is  liable  to  an  action  for  the 
wrongful  detention  thereof;  and  it  seems  that  no  demand  is  necessary 
before  suit,  where  he  has  assumed  to  remove  the  property.     And  if  a 
demand  were  necessary,  a  demand  upon  a  carrier  to  whom  he  has 
delivered  the  property  for  transportation  is  sufficient.      Ct.  of  Appeals, 
1862,  Wooster  a.  Sherwood,  25  iV.  Y~,  278. 

3.  Necessity  of  tender  and  demand  of  price  before  action  on  executory 
contract  of  sale.     Hagar  a.  King,  38  Barb.,  200. 

4.  A  party  entitled  to  a  conveyance,  upon  request  may  bring  an  action 
for  specific  performance,  without  previous  request.     A  previous  demand 
is  only  important  in  equity,  in  reference  to  costs.     Ct.  of  Appeals, 
1862,  Bruce  a.  Tilson,  25  N.  Y.,  194. 

5.  As  to  when  a  demand  is  necessary  in  an  action  for  damages  for  breach 
of  contract  to  convey  lands.     Ib. 

CONVERSION,  1 ;  JUDGMENT,  23,  24. 

DEMURRER. 

1.  A  demurrer  for  defect  of  parties  is  allowable  only  in  case  of  a  de- 
ficiency, not  an  excess,  of  parties ;  and  the  court  will  not  assume  on 
such  demurrer  that  there  was  a  deficiency  of  parties,  unless  it  so 
appears  on  the  face  of  the  complaint.  Supreme  Ct^  Sp.  T7.,  1862, 
Daby  a.  Betts,  Ante,  466,  note. 
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2.  Redundant  and  irrelevant  matter,  and  deiriknd  for  unsuitable  relief,  do 
not  render  a  pleading  a  subject  of  demurrer.  Supreme  Ct^  1863, 
Bishop  a.  Edmiston,  Ante,  466.  • 

DEPOSITION. 

1.  The  court  will  not  grant  a  commission  to  examine  witnesses  abroad, 
directing  that  their  examination  should  be  oral,  and  not  on  interroga- 
tories.    JV.  Y.  Superior  Ct.,  Sp.  T^  1862,  Deshon  a.  Packwood,  Ante, 
272,  note. 

2.  An  order,  granting  a  commission  to  take  testimony  abroad,  may  be 
upon  condition  that  the  applicant  consent  that  the  witnesses  be  also 
examined  and  cross-examined  orally.     Supreme  Ct^  1858,  Clayton  a. 
Yarrington,  Ante,  2*73,  note. 

3.  The  neglect  of  a  party,  at  whose  instance  testimony  is  taken  con- 
ditionally, to  file  the  original  deposition  within  ten  days,  as  required 
by  2  Rev.  Stat.,  393,  may  be  cured  by  granting  him  leave  to  file  it 
nunc  pro  tune.     Supreme  Ct.,  1858,  Bank  of  Silver  Creek  a.  Brown- 
ing, Ante,  272. 

MOTIONS  AND  ORDERS,  12-14. 


DETERMINATION  OF  CONFLICTING  CLAIMS  TO  REAL 
PROPERTY 

COMPLAINT,  4 ;  TRIAL,  15. 


DISCHARGE. 

1.  Under  2  Rev.  Stat.,  31,  §  1, — which  provides  for  the  discharge,  by  the 
court,  of  an  imprisoned  debtor,  on  his  submitting  to  examination  as  to 
any  fraudulent  practices,  and  making  an  assignment  of  his  property, — 
debtors  not  in  close  custody,  but  merely  upon  the  jail  limits,  are  not 
entitled  to  be  discharged.     N.  Y.  Superior  Ct.,  Sp.  T^  1863,  Corn- 
stock's  Case,  Ante,  233. 

2.  On  such  an  application,  a  failure  of  the  petitioner  to  attend,  or  to  have 
the  proceedings  regularly  adjourned,  operates  as  a  discontinuance.   Ib. 

INSOLVKNCT. 
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DISCONTINUANCE. 

1.  The  plaintiff  has,  in  general,  a  right  to  discontinue  his  action,  as  a 
matter  of  course,  on  payment  of  costs,  in  equitable  actions,  as  well  as 
in  others.     Supreme  Ct.,  1863,  Cooke  a.  Beach,  25  How.  Pr^  356. 

2.  This  right  is  subject  to  qualification  in  some  cases  where  the  defend- 
ant has  acquired  some  right,  or  taken  some  step  which  entitles  him  to 
have  the  action  proceed ;  but  the  fact  that  testimony  had  been  taken 
conditionally  in  the  cause,  or  the  fact  that  testimony  taken  in  a  pre- 
vious cause  had  been  stipulated  by  the  parties  to  be  admissible,  as  if 
it  had  been  taken  in  the  present  cause,  does  not  prevent  the  plaintiff 
from  discontinuing.     Ib. 

3.  It  seems,  that  an  ex-parte  motion  to  the  court,  or  an  ex-parte  order  in 
the  clerk's  office,  is  a  regular  method  of  discontinuing  a  cause  ;  and  if 
it  be  not  so  the  general  term  will  not  on  appeal  interfere  with  the  dis- 
cretion of  the  court  below  in  this  respect.    Ib. 

DISCOVERY  AND  INSPECTION. 

1.  Where,  on  an  application  for  an  order  for  the  discovery  of  books  and 
papers,  the  entries  sought  for  are  not  shown  to  be  evidence,  but  only 
to  contain  information  by  which  evidence  may  be  obtained,  the  order 
cannot  be  granted.     If  such  an  application  is  to  be  governed  by  the 
provisions  of  the  Revised  Statutes,  the  denial  by  the  adverse  party  of 
all  possession  or  control  of  the  writings  sought  is  a  full  answer.     At 
common  law  the  power  to  compel  the  production  of  writings  in  ac- 
tions therein,  is  confined  to  those  which  were  the  foundation  of  the 
action — not  including  those  containing  matters  of  evidence  only.     The 
Code,  although  it  enlarges  the  mode  of  enforcing  discovery  of  writings 
by  excluding  them  from  evidence,  or  punishing  the  recusant  possessor, 
and  extends  the  exercise  of  the  power  enforcing  it  from  cases  recog- 
nized in  a  court  of  equity  alone  to  those  embraced  within  a  general 
discretion,  limits  the  character  of  the  writings  to  be  produced,  to  those 
which  "contain  evidence  relating  to  the  merits."  The  Revised  Statutes 
embraced  all  writings  which  in  any  way  related  to  such  merit's  whether 
evidence  or  not.     But  this  general  expression  had  been  relieved  by 
confining  the  exercise  of  the  power  to  cases  sanctioned  by  courts  of 
equity  previously.     Therefore  in  cases  where  the  writings  or  entries 
soughtAre  not  shown  to  be  capable  of  being  used  as  evidence  at  all, 
they  do  not  come  within  the  class  of  writings  defined  by  the  Code. 
N.  Y.  Superior  Ct^  1863,  Woods  a.  De  Figaniere,  25  How.  Pr.,  522. 

2.  One  rule  always  adopted  in  enforcing  the  production  of  writings  is, 
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that  it  must  appear  that  they  are  indispensably  necessary,  and  not 
simply  that  such  provision  is  a  prudent  precautionary  measure.  The 
readiness  of  parties  to  believe  that  an  examination  of  their  adversary's 
books  and  papers  will  furnish  evidence  in  their  favor,  requires  to  be 
curbed  by  the  courts,  so  as  not  to  allow  it  to  become  inquisitorial,  or  a 
general  right  of  search.  Ib. 

DISMISSAL  OF  COMPLAINT. 

1.  If  the  plaintiff  neglects  to  serve  some  of  the  defendants  with  process, 
the  remedy  of  the  defendants  served  is  not  by  noticing  the  cause  for 
trial,  but  by  motion  at  chambers  to  dismiss  the  complaint.     Supreme 
Ct.,  1863,  Morris  a.  Crawford,  Ante,  124. 

2.  lu  an  action  against  maker  and  indorser  of  a  note,  either  defendant 
may  have  the  complaint  dismissed  at  the  trial ;  and  a  motion  made 
by  one  of  such  defendants  who  litigated  the  cause  when  the  other  de- 
fendant had  not  defended,  should  be  regarded  as  a  motion  on  behalf 
of  the  contesting  defendant  only,  and  should  be  granted.     Ct.  of  Ap- 
peals, 1862,  Lomer  a.  Meeker,  25  N.  T%  361. 

3.  Where  a  verdict  in  favor  of  the  plaintiff,  if  it  had  been  taken,  would 
be  set  aside  upon  the  evidence  produced  in  support  of  the  averments 
in  the  complaint,  there  is  no  error  in  dismissing  the  complaint  at  the 
trial.     N.  Y.  Superior   Ct.,  1863,  Gillispie  a.  Carpentier,  25  How. 
Pr.,  203. 

4.  In  an  action  which  formerly  would  have  been  tried  in  a  court  of 
equity,  a  dismissal  of  the  complaint  upon  the  merits  of  the  cause  is  a 
bar  to  a  second  action  for  the  same  cause.     Supreme  Ct.,  1863,  Bost- 

,      wick  a.  Abbott,  Ante,  417. 

5.  Nor  can  this  effect  be  prevented  by  directing  that  the  dismissal  be 
without  prejudice  to  a  second  action.     Ib. 

NONSUIT. 

DISTRICT  COURTS  (OF  NEW  YORK). 

1.  On  appeal  from  a  district  court  of  the  city  of  New  York  before  the 
issue  of  execution,  a  stay  of  proceedings  is  perfected  by  filing  with  the 
clerk  of  the  Common  Pleas  an  undertaking  approved,  as  required  by 
section  356  of  the  Code  of  Procedure.     N.  T.  Com.  Pl^  1863,  Jack- 
son a.  Smith,  Ante,  201. 

2.  If  execution  has  been  issued,  a  certified  copy  must  also  be  served  on 
the  officer  to  whom  it  was  issued.     Ib. 

3.  It  is  unnecessary  to  serve  a  copy  of  such  undertaking  on  the  respond- 
ent.   Ib. 
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EJECTMENT. 
ACTION  FOR  LANDS. 

ELECTION  OF  REMEDIES. 

Of  the  right  of  a  purchaser  of  land  to  elect  between  rescinding  the  con- 
tract, and  receiving  a  partial  performance  with  compensation  for  defects 
of  title.  Gibert  a.  Peteler,  38  Barb.,  488. 

COUNTER-CLAIM,  2  ;  PARTIES,  14. 


The  power  to  enlarge  the  time  to  file  exceptions  and  serve  a  case,  exists, 
notwithstanding  the  precise  period  for  so  doing  has  elapsed.  [Code, 
§§  174,  405;  14  How.  Pr.,  18,  430;  5  Ib.,  310;  18  Ib.,  324.]  Su- 
preme Ct.,  1862,  Strong  a.  Hardenburgh,  25  How.  Pr.,  438. 

ESTOPPEL. 

1.  Estoppel  by  deed  affects  only  parties  and  privies,  and  they  alone 
can  take  advantage  of  it.     It  operates  only  in  those  cases  where  a  par- 
ticular fact  appears  to  have  formed  the  inducement  for  making  it ;  and 
then,  for  the  purpose  of  avoiding  circuity  of  action,  the  party  asserting 
the  fact  will  be  estopped  from  denying  it.     N.  Y.  Com.  PI.,  1863, 
Fox  a.  Heath,  Ante,  163. 

2.  An  estoppel  must  be  reciprocal.     Both  parties  mast  be  bound  by  the 
recital,  or  neither  is.     Ib. 

CONVERSION,  2  ;  DEFENCES,  9 ;  SHERIFF,  2. 

EVIDENCE. 

1.  Conclusive  evidence  means  either  a  presumption  of  law,  or  else  evi- 
dence so  strong  as  to  overbear  all  other  in  the  case  to  the  contrary. 
N.  Y.  Superior  Ct.,  1863,  Haupt  a.  Pohlmann,  Ante,  301. 

2.  Of  the  rule  that  the  best  evidence  should  be  produced,  and  its  excep- 
tions in  the  case  of  proving  the  appointment  of  officers.     Colton  a. 
Beardsley,  38  Barb^  29. 

3.  At  common  law,  and  under  our  statutes,  the  legal  presumption  is  that 
every  man  is  compos  mentis  ;  and  the  burden  of  proof  that  he  is  non 
compos  mentis  rests  on  the  party  who  alleges  that  an  unnatural  condi- 
tion of  mind  existed  in  the  testator.     He  who  sets  up  the  fact  that  the 
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testator  was  non  compos  mentis,  must  prove  it.  The  opinions  on  that 
subject  of  medical  men,  as  well  as  actual  observers  as  experts,  are  mere 
evidence,  and  are  to  be  produced  in  court,  and  under  oath,  as  other 
evidence  is.  Ct.  of  Appeals,  1862,  Delafield  c.  Parish,  25  N.  Y., 
9,  97. 

4.  Where  C.  F.  deposited  money  in  bank  to  her  own  credit,  "  in  trust  for 
C.  F.  M.," — Held,  that  this  fact  raised  a  presumption  that  it  was  the 
money  of  C.  F.  M.     Supreme  Ct.,  Sp.  T.,  1863,  Millspaugh  a.  Putnam, 
Ante,  380. 

5.  Even  as  a  gift,  the  transaction  is  sufficiently  definite  and  complete  to 
be  absolute.     Ib. 

6.  The  act  of  1850  declared  the  comptroller's  deeds,  executed  pursuant 
to  a  sale  for  taxes,  should  be  presumptive  evidence  of  his  authority  and 
the  regularity  of  his  proceeding.     The  act  of  1855,  ch.  427,  §  92,  re- 
pealed the  act  of  1850,  and  declared  that  such  deeds  "hereafter  ex- 
ecuted" should  be  presumptive  evidence  that  the  sale  and  prior  pro- 
ceedings, and  the  notice,  were  regular.     Held,  that  as  the  former  act 
was  repealed,  and  the  later  act  did  not  apply  to  prior  conveyances,  one 
claiming  under  a  deed  of  the  comptroller,  executed  before  the  later  act, 
must  prove  every  fact  necessary  to  the  comptroller's  jurisdiction  to  exe- 
cute such  deed,  without  the  aid  of  any  statute  presumption.     The 
benefit  of  such  presumption  is  not  a  vested  right.     Supreme  Ct.,  1860, 
Hickox  a.  Tallman,  38  Barb.,  608. 

7.  No  inference  that  a  transaction  was  illegal  can  be  allowed,  unless  ab- 
solutely required.      Ct.  of  Appeals,  1863,  Nelson  a.  Eaton,  Ante,  113. 

8.  A  conveyance  with  possession  under  it  is,  in  the  first  instance,  pre- 
sumptive evidence  of  title  to  real  property,  but  is  not  enough  where 
direct  issue  is  taken  on  the  title.     Supreme  Ct.,  1863,  Wilson  a.  Hoi- 
den,  .Ante,  133. 

9.  Acts  done  by  a  corporation,  which  presuppose  the  existence  of  other 
acts  to  make  them  legal,  are  presumptive  proofs  of  the  latter.     The 
absence  of  such  precedent  facts  must  be  shown  as  matter  of  defence. 
Ct.  of  Appeals,  1863,  Nelson  a.  Eaton,  Ante,  113. 

10.  The  presumptions  and  the  burden  of  proof  in  the  case  of  testamentary 
capacity.     Delafield  a.  Parish,  25  N.  Y.,  9. 

11.  In  an  action  to  recover  damages  for  the  breach  of  a  contract  to  pur- 
chase real  property,  where  the  defence  of  defective  title  is  interposed, 
the  burden  of  proof  is  upon  the  plaintiff",  to  show  affirmatively  that  he 
had  good  title.     Supreme  Ct^  1863,  Wilson  a.  Holden,  Ante,  133. 

12.  Where  part  of  a  conversation  has  been  given  in  evidence,  any  other 
or  further  part  of  the  conversation  may  be  given  in  evidence,  in  reply, 
which  would  in  any  way  explain  or  qualify  the  part  first  given  in  evi- 
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dence.  [7  Adol.  &  E.,  627.]  Thus,  the  plaintiff,  to  show  that  his 
property  had  been  applied  to  the  defendant's  use,  in  payment  of  a  note 
made  by  the  defendant  and  indorsed  by  the  plaintiff,  proved  that  the 
defendant  pointed  out  the  property  to  the  sheriff  and  declared  that  it 
was  the  plaintiff's. 

Held,  that  the  defendant  was  entitled  to  prove  his  statement  in  the 
same  conversation  that  the  note  was  the  plaintiff's  debt,  and  he  was  to 
pay  it.  Ct.  of  Appeals,  1862,  Rouse  a.  Whited,  25  N.  Y.,  170  ;  re- 
versing S.  C.,  25  Barb.,  279. 

13.  Evidence  of  conversation  after  the  consummation  of  a  sale,  admissi- 
ble to  show  the  intent  of  the  parties,  in  support  of  an  action  founded, 
not  upon  the  contract,  but  upon  deceit.     Ct.  of  Appeals,  1862,  Thomas 
a.  Beebe,  25  N.  Y.,  244. 

14.  The  introduction   by  a  party  of  the  affidavit  of  his  adversary,  in 
which  a  previous  affidavit  of  the  former  is  averred  to  be  false,  does  not 
authorize  the  admission  of  such  previous  affidavit.    Supreme  Ct*,  1863, 
Degraff  a.  Hovey,  Ante,  120. 

15.  On  an  indictment  for  bigamy,  proof  of  the  manner  of  intercourse  sub- 
sequent to  the  contract  is  admissible,  as  a  corroboration  of  the  prose- 
cutrix's  testimony  as  to  the  actual  marriage.     Ct.  of  Appeals,  1862, 
Hayes  a.  People,  25  N.  Y.,  390. 

16.  In  an  action  for  malicious  prosecution  in  arresting  the  plaintiff  for 
felony,  the  fact  that  the  plaintiff  was,  on  the  hearing,  committed  by 
the  magistrate  to  await  the  action  of  the  grand  jury,  is  not  conclusive 
evidence  of  probable   cause.     JNT.  Y.  Superior  Ct^   1863,  Haupt    a. 
Pohlmann,  Ante,  301. 

17.  To  show  the  truth  of  a  representation  of  the  defendant  that  he  was  a 
partner  of  H.,  he  offered  the  judgment-roll  in  an  action  brought  by  his 
assignee  against  H.,  trying  to  show  the  existence  of  such  partnership. 

Held,  inadmissible  against  a  stranger  to  that  action.  Supreme  Ct~, 
1863,  Degraff  a.  Hovey,  Ante,  120. 

18.  A  defendant  interposing  his  discharge  in  insolvency  as  a  defence, 
may  prove  it  by  the  production  of  the  discharge  without  producing 
the  whole   record,  if  the  discharge   recites   the  jurisdictional    facts. 
N.  Y.  Superior  Ct.,  Trial  T^   1862,   O'Connell  a.  Sutherland,  Ante, 
460,  note. 

19.  Upon  the  trial  of  an  indictment  for  keeping  a  bawdy-house,  it  is 
admissible,  in  order  to  prove  the  character  of  the  house  kept  by  the 
defendant,  to  show  that  notorious  prostitutes  were  found  frequently 
there.     Hence,  evidence  that  women  were  arrested  there,  and  takt-n 
before  a  magistrate,  and  convicted  as  such,  is  proper.     Ct.  of  Appeals v 
1863,  Harwood  a.  People,  Ante,  430. 
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20.  Evidence  that  the  defendant  had,  on  a  previous  charge,  been  arrest- 
ed on  a  warrant,  and  that  after  that  time  he  kept  the  women  who 
were  shown  to  be  prostitutes  concealed  in  his  house,  is  proper.     Ib. 

21.  For  the  purpose  of  fixing  knowledge  upon  the  defendant  of  the 
character  of  the  inmates  of  his  house,  it  is  proper  to  show  that  he 
knew  of  these  charges  against  them.     Hence,  evidence  that  he  be- 
came bail  for  them  is  proper.     Ib. 

22.  As  against  one  who  has  dealt  with  a  banking  association,  organized 
as  such  under  the  general  law,  its  incorporation  is  sufficiently  proved 
by  the  recording  of  its  articles  in  the  county  clerk's  office,  and  its  user 
of  corporate  powers  under  color  of  incorporation,  without  proof  that 
the  articles  were  filed  in  the  banking  department.     Ct.  of  Appeals, 
1862,  Leonardsville  Bank  a.  Willard,  25  N.  Y.,  574;  affirming  S.  C., 
Ante,  111. 

23.  This  rule  applied  where  only  one  of  two  defendants  was  shown  to 
have  dealt  with  the  corporation ;  but  the  objection  to  the  evidence 
was  a  general  one,  taken  on  behalf  of  both  the  defendants.     Ib. 

24.  The  rules  of  evidence  in  quo  warranto  to  review  an  election.     Peo- 
ple on  rel.  Smith  a.  Pease,  25  How.  Pr.,  495. 

25.  In  an  action  by  a  servant  of  a  corporation  to  charge  the  stockholders 
with  individual  liability  for  his  compensation,  he  must  prove  not  only 
the  existence  of  the  corporation,  and  the  recovery  of  a  judgment 
against  it,  and  execution  unsatisfied  ;  but  also  he  must  prove  his  claim 
for  services,  and  that  the  defendants  were  stockholders.     Supreme  Ct., 

1861,  Strong  a.  Wheaton,  38  Barb.,  616. 

ANSWER,  8;  DAMAGES,  3;  JUDGMENT,  16,  17,  27;  MALICIOUS  PROSECU- 
TION, 1 ;  SURROGATES'  COURTS,  2. 

EXAMINATION  OF  PARTIES. 

1.  A  notice  that  the  defendant  would  be  a  witness  in  his  own  behalf  "  as 
to  all  the  alleged  facts  in  the  plaintiffs  complaint,"  does  not  specify 
the  points  as  to  which  he  was  to  be  examined,  as  was  required  by  sec- 
tion 399  of  the  Code  of  Procedure  in  force  in  1857.     Ct.  of  Appeals, 

1862,  Hinds  a.  Barton,  25  N.  Y.,  544. 

2.  Under  a  notice  given  under  section  399  of  the  Code  (since  amended), 
that  the  plaintiff  will  be  examined  "  as  to  the  amount  of  damages  sus- 
tained," it  is  error  to  admit  testimony  as  to  items  of  special  damage 
not  averred  in  the  complaint.     N.  Y.  Com.  PL,  1863,  Solms  a.  Lias, 
Ante,  311. 

3.  The  examination  of  the  adverse  party  before  trial,  under  section  391 
of  the  Code  of  Procedure,  is  in  the  nature  of  a  cross-examination,  and 
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governed  by  similar  rules.     JV.  Y.  Com.  Pl^  1863,  Plato  a.  Kelly, 
Ante,  188. 

4.  The  limit  of  a  cross-examination  is  within  the  discretion  of  the  judge 
conducting  it.     Ib. 

5.  A  party  to  an  action,  when  examined  as  a  witness  before  the  trial, 
under  section  390  of  the  Code,  cannot  be  compelled  to  produce  docu- 
ments.     N.  Y.  Superior  Ct.,  Chambers,  1863,  Woods  a.  De  Figa- 
niere,  Ante,  159. 

6.  The  object  and  proper  course  of  such  examination  stated.     Ib. 

7.  In  the  provision  of  section  399  of  the  Code,  as  it  stood  prior  to  the 
amendment  of  1862, — allowing  parties  to  be  examined  as  witnesses, 
except  that  parties  should  not  be  examined  against  parties  who  are 
representatives  of  a  deceased  person  and  the  witness, — the  words  "rep- 
resentatives of  a  deceased  person"  should  receive  a  liberal  construc- 
tion.    Supreme  Ci.,  1863,  Lee  a.  Dill,  Ante,  92. 

8.  If  the  opposing  party  is  an  heir-at-law,  next  of  kin,  or  devisee,  he  is  a 
representative  of  the  deceased,  and  the  party  propounding  a  will  of  such 
deceased  for  probate,  cannot  be  examined  as  to  any  transactions  had 
personally  between  the  deceased  person  and  the  witness,  though  such 
party  is  competent  as  to  other  matters.     76. 

MOTIONS  AND  ORDERS,  12-14. 

EXCEPTIONS. 

1.  It  is  well  settled  that  an  exception  to  the  refusal  of  the  court  to  dis- 
miss the  complaint  cannot  be  sustained  on  account  of  the  deficiency  of 
any  proof  that  might  have  been  supplied  upon  the  trial,  had  the  atten- 
tion of  the  court  and  of  the  opposite  party  been  called  thereto.     Su- 
preme Ct.,  1862,  Shotwell  a.  Mali,  38  Barb.,  445. 

2.  Upon  exceptions,  ordered  to  'be  heard  in  the  first  instance  at  the 
general  term ,  no  question  of  fact  can  be  discussed,  nor  the  decision  of 
the  jury  as  being  against  the  weight  of  evidence.     [Code,  §  265  ;  16 
How.  Pr.,  385;    20  Ib.,  257;    11   Ib.,  285.]     Supreme   67.,   1862, 
Hotchkins  a.  Hodge,  38  Barb.,  117. 

TRIAL,  14,  20. 


EXECUTION. 

1.  Sections  274  and  287  of  the  Code,  as  amended  in  1862,  leave  the 
liability  of  a  married  woman  alone  to  be  tried  in  an  action  against  her, 
and  postpone  the  determination  of  the  mode  of  satisfying  the  amount 
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recovered  until  the  execution.    N.  Y.  Superior  Ct.,  1863,  Baldwin  a. 
Kimmel,  Ante,  353. 

2.  The  judgment  does  not  cease  to  be  in  rent,  although  formerly  in 
personam,  it  is  only  to  be  enforced  against  a  particular  kind  of  prop- 
erty.   Ib. 

3.  An  execution  against  a  married  woman,  to  compel  the  payment  of 
costs,  may  be  enforced  against  her  separate  estate,  whether  it  contains 
a  direction  to  that  effect  or  not ;  and  the  Court  of  Common  Pleas  has 
power  to  enforce  collection  of  a  judgment  against  a  married  woman, 
whether  that  power  be  given  by  section   287  of  the  Code,  or  not. 
N.  Y.  Com.  Pl^  Sp.  T.,  1863,  Moncrief  a.  Ward,  Ante,  354,  note. 

4.  Under  section  14  of  the  statute  relating  to  limited  partnerships — 
which   provides  that  "suits  in   relation  to  the  partnership  may  be 
brought  and   conducted  by  and  against  the    general   partners  in  the 
same  manner  as  if  there  were  no  special  partners" — judgments  in  suits 
thus  brought  must  necessarily  have  the  same  effect,  so  far  as  relates  to 
partnership   property,   as  if  brought  against  all  the  partners;  and  a 
levy  on  a  judgment  in  such  an  action  against  the  general  partners 
binds  the  whole  partnership  property.     Ct.  of  Appeals,  1862,  Van 
Alstyne  a.  Cook,  25  N.  Y.,  489. 

5.  Under  the  Laws  of  1850,  ch.  295,  §  1, — which  provide  that  an  exe- 
cution shall  not  issue  against  the  property  of  a  deceased  person,  unless 
the  surrogate  of  the  county,  who  has  jurisdiction  to  grant  administra- 
tion or  letters  testamentary  on  the  estate  of  the  judgment-debtor, 
shall,  on  sufficient  cause  shown,  make  an   order  granting  permission 
to  issue  such  execution, — the  fact  that  the  judgment  is  unpaid  is  not 
sufficient  to  warrant  the  surrogate  in  granting  such  leave.     It  must 
also  appear  that  the  personal  estate  of  the  deceased  is  insufficient  to 
pay  the  debts.     N.  Y.  Surr.  Ct.,  1863,  Matter  of  Bentley,  Ante,  89. 

6.  It  is  the  better  practice,  on  such  application,  to  set  forth  also  a  dfr- 
scription  of  the  real  estate  to  be  affected  by  the  proceeding.    Ib. 

*7.  The  usual  insecurity  clause  in  a  chattel  mortgage,  since  it  destroys 
the  mortgagor's  right  to  remain  in  possession,  if  the  mortgagee  deems 
himself  insecure,  renders  the  interest  of  the  mortgagor  uncertain  and 
contingent,  and  therefore  not  liable  to  be  sold  on  execution  against 
the  property  of  the  mortgagor  ;  and  the  sheriff  is  liable  for  selling  in 
such  case  after  a  demand  and  notice  not  to  sell,  made  on  the  part  of 
the  mortgagee.  Supreme  Ct.,  1862,  Farrell  a.  Hildreth,  38  Barb., 
178. 

8.  The  necessary  wearing  apparel  of  every  debtor  is  exempt  from  levy 
and  sale  on  execution.  He  is  entitled  to  have  exempt  from  seizure 
and  sale  on  execution  so  much  clothing  as  is  reasonably  necessary  to 
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prevent  his  person  from  indecent  exposure,  and  from  suffering.  This 
is  the  rule  of  the  common  law  [reviewing  many  authorities],  and  it 
applies  to  the  necessary  clothing  when  actually  on  the  person  of  the 
debtor,  or  temporarily  laid  off  at  the  time  of  the  levy.  The  statute  (2 
Rev.  Stat.,  254,  §  169,  2  ed.),  which  exempts  the  necessary  wearing 
apparel  of  a  householder  and  his  family,  does  not  alter  the  rule.  Su- 
preme Ct.,  1861,  Bumpus  a.  Maynard,  38  Barb.,  626. 

9.  The  title  to  goods  of  one  person,  wrongfully  sold  on  execution  as  the 
property  of  another,  does  not  pass  to  tlie  purchaser,  to  the  exclusion 
of  the  titje  of  the  true  owner  in  possession,  although  the  purchaser 
may  have  acted  in  entire  good  faith.     Ct.  of  Appeals,  1863,  Chambers 
a.  Lewis,  Ante,  433. 

10.  This  rule  applied  where  the  title  of  the  true  owner  was  acquired  at  a 
prior  sale  on  execution  against  a  corporation  of  which  such  owner  was 
president,  and  the  goods  had  never  been  removed,  the  owner's  posses- 
sion, though  commencing  before  the  levy  of  the  first  execution,  being 
a  mere  continuance  in  occupation,  in  his  individual  right,  of  the  late 
place  of  business  of  the  corporation. 

On  these  facts;  Held,  1.  That  there  was  no  ground  for  instructing 
the  jury  that  the  prior  sale  was  fraudulent  against  the  second  purchaser 
for  want  of  a  change  of  possession. 

2.  That  the  demand  and  refusal,  and  the  identity  of  the  goods,  wero 
alone  to  be  submitted  to  the  jury,  there  being  no  evidence  which 
would  justify  the  jury  in  pronouncing  that  the  first  sale  was  fraudu- 
lent. Ib. 

11.  The  property  of  a  householder  exempt  by  the  act  of  1842, — Held, 
liable  for  the  purchase-money  of  other  property  also  exempt  by  that 
act.     Craft  a.  Curtis,  25  How.  Pr.,  163. 

12.  It  seems,  that  an  attempted  redemption  by  a  judgment-creditor  is 
void,  if  his  affidavit  overstates  the  amount  due  on  the  judgment, 
though  the  misstatement  be  casual,  and  not  fraudulent.     Ct.  of  Ap- 
peals, 1862,  Smith  a.  Miller,  25  N.  Y.,  619. 

13.  Arrest  of  a  debtor,  complete  satisfaction  of  the  judgment.     Howe  a. 
Buffalo,  N.  Y.  <fe  Erie  R.  R.  Co.,  38  Barb^  124. 

14.  The  imprisonment  of  a  judgment-debtor  under  an  execution  against 
the  person,  and  his  release  by  consent  of  the  plaintiff,  do  not  operate 
as  a  satisfaction  of  the  judgment.     Supreme  Ct.,  1863,  Pettengill  a. 
Mather,  Ante,  399. 

CREDITOR'S  SUIT,  3  ;  JUDGMENT,  25. 
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EXECUTORS  AND  ADMINISTRATORS. 

1.  An  executor  may  be  compelled  to  render  an  account,  though  the 
party  applying  be  not  entitled  to  a  decree  for  the  payment  of  any 
amount.     The  rendering  an  account  to  the  surrogate,  by  an  executor 
or  administrator,  and  the  settlement  of  such  account,  including  the 
decree  to  pay  over,  are  not  necessarily  one  proceeding.     The  former 
may  be  required  where  no  settlement  or  decree  for  distribution  can  at 
the  time  be  made.     [1  Barb.  Ch.,  469.]     Hence,  a  legatee  (a  married 
woman)  who  has  given  a  formal  receipt  to  the  executor  in  full  of  all 
demands,  and  who  has  conveyed  to  him  all  her  estate  upon  a  passive 
trust,  is  not  thereby  precluded  from  applying  to  compel  him  to  ac- 
count.    The  surrogate  has  jurisdiction  to  compel  such  accounting,  to 
enable  the  legatee  to  ascertain  what  is  in  the  hands  of  the  trustee. 
Until  an  accounting,  voluntary  or  judicial,  the  latter  holds  the  assets 
of  the  testator  as  executor,  and  not  as  trustee.     In  case  any  thing  be 
found  due  the  legatee,  the  decree  should  probably  be  that  the  executor 
hold  the  amount  as  trustee,  unless  the  legatee  entitle  herself  to  receive 
it,  by  a  certificate  under  the  act  [Laws  of  1849,  ch.  375,  §  2]  to  pro- 
tect the  rights  of  married  women.     Ct.  of  Appeals,   1862,  Harris  a. 
Ely,  25  N.  F.,  138. 

2.  The  usual  provision  in  a  surrogate's  decree  made  upon  the  final  ac- 
counting of  executors  or  administrators,  that  the  representative  pay 
over  the  balance  to  be  found  in  his  hands  in  execution  of  the  trusts  of 
the  will,  is  not  a  payment.     It  is  not  a  payment  so  as  to  discharge 
him,  nor  is  it  a  payment  so  as  to  exonerate  the  fund  distributable,  and 
charge  the  pe.rson  to  whom  it  is  made  payable.     The  decree  gives  to 
the  distributee  a  remedy  against  the  executor  personally  for  his  pro- 
portion of  the  fund  found  to  be  in  the  hands  of  the  latter.     But  this 
remedy  is  cumulative,  and  does  not  impair  in  the  least  the  remedy 
against  the  fund"  itself.     Nothing  short  of  actual  payment,  or  some  act 
of  the  distributee  to  its  prejudice,  will  exonerate  the  trust  fund  from 
the  claims  of  the  distributee.     Hence,  upon  a  settlement  of  the  ac- 
counts of  an  administrator  de  bonis  non,  with  the  will  annexed,  before 
the  surrogate,  legatees  should  not  be  charged  with  the  sums  decreed 
by  the  surrogate,  to  be  paid  to  them,  respectively,  upon  the  final  set- 
tlement of  the  accounts  of  superseded  executors.     Supreme  Ct^  1863, 
Clapp  a.  Meserole,  38  Barb.,  661. 

3.  On  affirming  on  appeal  a  surrogate's  order,  settling  the  accounts  of 
the  administrator  de  bonis  non,  it  was  directed  that  the  order  of  affirm- 
ance should  declare  that  the  sums  of  money  mentioned  in  the  decree 
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against  the  executors  were  to  be  deemed  the  undistributed  assets  of 
the  estate,  with  leave  to  any  of  th«  parties  interested  therein  to  apply 
to  the  surrogate  at  any  time  thereafter  for  further  directions  in  regard 
thereto.  Ib. 

CAUSE  OF  ACTION,  12;  PARTIES,  14. 

•    FALSE  IMPRISONMENT. 
ACTIONS,  5;  MALICIOUS  PROSECUTIONS. 

FENCE-VIEWERS. 

.  The  only  disputes  which  fence-viewers  are  empowered  to  settle,  are 
such  as  respect  the  proportion  or  particular  part  of  the  fence  which  is 
to  be  maintained  or  made  by  the  respective  owners  of  adjoining  lands. 
[1  Rev.  Stat,  353,  §  33;  Laws  of  1850,  ch.  319.]  The  act,  in  the 
first  place,  provides  that  when  two  or  more  persons  shall  own  lands 
adjoining  each  other,  each  of  them  shall  make  and  maintain  a  just 
proportion  of  the  division  fence,  unless  the  owner  of  one  of  them  elect 
to  let  such  land  lie  open.  [Ib.,  §  30.]  It  is  only  in  administering 
this  provision  that  the  agency  of  the  fence-viewers  can  be  invoked. 
If  the  case  be  such  that  one  of  the  parties  is  bound,  by  grant,  covenant, 
prescription,  or  in  any  other  way,  to  build  the  whole  of  the  division 
fence,  the  statute  does  not  apply,  and  the  assessors  have  no  jurisdiction 
of  the  case.  Ct.  of  Af/peals,  1 862,  Adams  a.  Van  Alstyne,  25  N.  Y^ 
232  ;  affirming  S.  C.,  35  Barb.,  9. 

2.  The  statute  empowering  fence-viewers  to  fix  the  just  proportion  of 
fence  to  be  maintained,  refers  to  the  state  of  things  existing  when  they 
are  called  upon  to  act,  and  has  no  relation  to  any  former  ownership  of 
the  adjoining  possessions ;  so  that  the  action  of  these  officers,  proceed- 
ing, as  they  must  do,  in  a  summary  way,  does  not  attach  for  all  coming 
time  npon  the  respective  parcels  of  land  on  which  they  charge  or  ex- 
onerate mutual  servitudes  or  easements,  whatever  change  of  bounda- 
ries might  take  place.  The  just  proportion  of  the  fences  is  of  course 
changed  whenever  a  change  takes  place  in  the  extent  which  each 
owner  has  in  the  lands  which  adjoin,  and  then  a  new  adjustment  of 
course  becomes  necessary.  [21  Conn.,  329  ;  6  Mass,  90.]  Ib. 

FORECLOSURE. 

1.  In  a  foreclosure  under  the  statute,  a  mistake  in  mailing  notice  ad- 
dressed to  a  party  at  another  place  than  the  residence  of  such  party, 
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renders  the  foreclosure  utterly  void  as  to  such  party  and  his  grantees. 
Ct.  of  Appeals,  1862,  Robinson  a.  Ryan,  25  N.  Y.,  320. 
2.  Land  was  subject  to  re-entry  for  non-payment  of  rent  due  on  a  lease  in 
fee.  The  mortgagee  had  covenanted  with  the  mortgagor  to  pay  such 
rent  to  the  landlord ;  but  the  mortgagor,  by  a  subsequent  agreement 
•with  the  mortgagee,  assumed  the  payment  of  such  rent. 

Held,  that,  as  against  a  grantee  with  notice  of^the  agreement,  the 
assignee  of  the  mortgage  was  entitled  to  pay  the  rent  to  protect  his 
interest ;  to  tack  the  amount  to  his  mortgage,  and  to  foreclose  as  for  a 
sum  immediately  payable,  though  no  part  of  the  principal  was  due  •  on 
the  mortgage.  Ib. 

MECHANICS'  LIEN,  7. 

FORMER  ADJUDICATION. 

1.  An  order  of  court  is  to  be  deemed  an  adjudication  and  conclusive 
upon  the  parties,  where  it  was  made  upon  a  hearing  on  full  proof,  and 
was  appealable  to  the  general  term  and  to  the  Court  of  Appeals ;  and, 
while  unreversed,  is  conclusive  upon  the  parties  in  another   action. 
Ct.  of  Appeals,  1862,  D  wight  a.  St.  John,  25  Jf.  Y.,  203. 

2.  In  an  action  to  procure  the  cancelling  of  a  mortgage  as  having  been 
paid,  the  pleadings  put  in  issue  the  fact  that  any  thing  was  due,  but 
not  the  amount  due;  it  was  determined  that  the  mortgage  was  not 
paid,  but  that  a  sum  designated  was  due  thereon ;  and  the  complaint 
was  dismissed. 

Held,  that  in  another  action  this  adjudication  was  conclusive  upon 
the  parties,  only  as  to  the  fact  that  something  was  due,  but  not 
as  to  the  amount.  To  make  such  proceedings  and  judgment  thus 
conclusive,  it  should  have  appeared,  not  only  that  the  amount  due 
on  the  mortgage  was  litigated,  and  found  by  the  referees  in  such 
prior  action ;  but  it  should  also  have  appeared,  by  the  record  of 
the  judgment  in  such  prior  action,  that  the  amount  due  on  the 
mortgage  was  put  in  issue  by  the  pleadings  in  such  prior  action.  [3 
Comst.,  173;  4  Ib.,  71;  2  Johns.,  24;  2  Hill,  481;  12  Barb.,  168; 
2  Pick.,  20.]  Even  an  agreement  between  the  parties,  that  matters 
foreign  to  the  pleadings  shall  be  given  in  evidence  and  decided  by  the 
verdict  of  a  jury,  will  not,  it  seems,  enlarge  the  operation  of  a  judg- 
ment entered  on  such  verdict  by  way  of  estoppel.  [6  Cow.,  262  ;  9 
Ex.,  379 ;  2  Smith's  Lead.  Gas.,  672.]  The  question  by  the  pleadings 
in  the  former  action  was,  whether  the  mortgage  and  judgments  were 
paid.  If  any  amount  was  due  on  them,  the  plaintiff  was  not  entitled 
to  the  relief  he  asked  for,  and  the  judgment  dismissing  the  complaint 
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was  proper.     [18  Johns.,  544.]      Ct.  of  Appeals,  1862,  Campbell  a. 
Consalus,  25  N.  Y^  613. 

3.  Even  if  it  was  necessary  to  take  and  state  an  account  between  them, 
which  would  show  how  ranch  was  due  upon  the  mortgage,  in  order  to 
determine  whether  any  thing  was  due,  the  evidence  and  inquiry  as  to 
the  amount  due  was  merely  incidental  or  collateral  to  the  direct  issue, 
whether  any  thing  was  due.     And  it  seems  that  the  principle  of  res 
adjudicata  does  not  apply  to  matters  arising  only  incidentally  or  collat- 
erally.    [10  Wend.,  80 ;  14  N.  Y.,  465.]    It  does  not  affect  this  prin- 
ciple, that  the  case  was  tried  under  a  stipulation  that  it  might  be  de- 
cided upon  principles  of  equity,  without  regard  to  technical  rules  01 
the  form  of  the  pleadings,  and  that  the  pleadings  should  be  considered 
as  amended  to  meet  the  evidence ;  it  not  appearing  that  the  mortga 
gee's  answer  was,  in  fact,  amended,  or  regarded  as  amended,  so  as  to 
ask  affirmative  relief.     Ib. 

4.  In  an  action  against  a  trustee  for  an  accounting,  and  for  payment  of 
plaintiff's  distributive  share  of  the  trust  fund,  the  fact  that  the  trustee 
has  accounted  under  a  previous  judgment,  in  an  action  by  a  beneficiary 
for  himself  and  all  others  who  might  come  in,  will  not  be  a  bar,  if 
plaintiff  shows  that  such  judgment  was  collusive,  and  in  fraud  of  his 
rights.     Supreme  Ct^  1863,  Kerr  a.  Blodgett,  Ante,  137. 

5.  The  court  having  determined  an  action  by  the  People  against  a  rail- 
road company,  drawing  in  question  their  franchises,  disposed  of,  in  the 
same  way,  another  action  brought  by  a  municipal  corporation  against 
the  same  company,  and  involving  the  same  questions.     Mayor,  &c.  of 
N.  Y.  a.  Kerr,  38  Barb.,  369. 

6.  An  adjudication  in  summary  proceedings  by  a  landlord  to  recover 
demised  premises,  is  conclusive  upon  the  parties  in  any  other  litigation 
between  them  involving  the  questions   passed  upon.     Supreme  Ctn 
1863,  Kelsey  a.  Ward,  Ante,  98. 

7.  Thus  the  finding  of  a  jury  in  such  proceeding,  that  the  relation  be- 
tween landlord  and  tenant  existed  between  the  partiep,  is  conclusive 
evidence  of  the  existence  of  that  relation  in  an  action  for  the  rent  of 
the  same  premises.     Ib. 

8.  A  new  trial  may  be  granted  after  conviction  in  a  capital  case  when 
the  indictment  was  defective,  so  that  no  lawful  judgment  could  be  ren- 
dered upon  it,  or  in  the  case  of  a  mistrial,  as  where  there  was  no  ver- 
dict, or  where  the  trial-jury  did  not  consist  of  the  full  number  of 
twelve  jurors,  or  where  a  new  trial  has  been  ordered  on  account  of 
erroneous  rulings  of  the  first  trial,  or  in  cases  of  the  like  nature,  or 
where  the  jury  was  discharged  upon  necessity  without  rendering  a 
verdict.     In  this  class  of  cases  it  may  be  said  that  the  accused  was 
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never  in  legal  jeopardy.  But  when  neither  the  indictment  nor  the 
trial  was  subject  to  any  legal  exception,  but  the  conviction  or  judg- 
ment has  failed  of  its  natural  effect  by  the  interposition  of  the  govern- 
ment or  of  the  prosecution, — e.  g.,  where,  after  the  conviction,  the  statute 
authorizing  punishment  is  repealed  by  the  Legislature,  and  subsequently, 
and  after  the  reversal  and  order  for  a  new  trial,  a  new  statute  authori- 
zing punishment  is  passed, — it  would  be  contrary  to  the  spirit  and  in- 
tention of  the  rule,  and  of  the  constitutional  provision  in  affirmance  of 
it,  if  the  accused  could  be  subjected  to  another  trial  for  the  same 
offence;  and,  moreover,  it  would  be  manifestly  unjust  and  oppressive. 
If  the  Legislature  can  authorize  a  second  trial  where  there  has  been  a 
conviction  which  has  become  ineffectual  by  its  own  interposition,  it 
may  do  so  when  there  has  been  an  acquittal.  Ct.  of  Appeals,  1863, 
Hartung  a.  People,  25  How.  Pr.,  221 ;  reversing  S.  Ck,  23  Id.,  314. 
9.  That  the  power  of  trustees  of  school  districts  in  calling  a  meeting  to 
elect  for  a  vacancy,  and  of  the  inhabitants  in  meeting  and  electing 
accordingly,  are  quasi  judicial ;  and  that  the  authority  of  an  officer 
elected  cannot  be  questioned  in  a  collateral  proceeding  on  the  allega- 
tion that  in  fact  there  was  no  vacancy.  When  the  jurisdiction  of  an 
inferior  tribunal  depends  on  a  fact  which  it  is  required  to  ascertain  and 
determine  by  its  decision,  such  decision  is  final,  unless  reversed  in  a 
direct  proceeding  for  the  purpose.  Supreme  Ct.,  1860,  Colton  a. 
Beardsley,  38  Barb.,  29. 

DISMISSAL  OF  COMPLAINT,  4,  5. 

FRAUD. 

1.  The  fact  that  an  assignee  for  the  benefit  of  creditors  is  misappropriat- 
ing the  proceeds  of  the  assigned  estate  with  the  knowledge  and  assent 
of  the  assignor,  who  is  acting  as  agent  for  the  assignee,  is  not  proof  of 
a  fraudulent  disposition  of  property  by  the  assignor  within  the  mean- 
ing of  section  179  of  the  Code, — which  authorizes  arrests.     Supreme 
Ct^  1863,  Pacific  Mutual  Ins.  Co.  a.  Machado,  Ante,  451. 

2.  It  seems,  that  a  false  representation  by  a  married  woman,  carrying  on 
a  separate  business,  that  she  was  making  a  contract, — f.  g.,  hiring  a 
store, — for  the  uses  of  such  business,  would  render  her  liable  for  the 
stipulated  price.     J\T.  Y.  Superior  Ct.,  1863,  Coster  a.  Isaacs,  Ante, 
328.     Compare  Goulding  a.  Davidson,  25  How.  Pr.,  483. 

GOOD-WILL. 

A  retiring  partner,  who  transfers  the  good-will  of  the  business  to  his  co- 
partner, does  not  violate  his  consequent  obligations  to  the  latter  by 
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advising  a  creditor  to  attach  the  property.     Supreme  Ct.,  1858,  Kel- 
logg o.  Totten,  Ante,  35. 

GUARDIAN  AD  LITEM. 

A  county  judge  has  power  to  appoint  a  guardian  ad  litem  for  an  infant 
defendant  in  an  action  for  partition  brought  in  the  Supreme  Court. 
Supreme  Ct^  1862,  Towsey  a.  Harrison,  25  How.  Pr.,  266. 

HABEAS  CORPUS. 

1.  The  issuing  of  a  writ  of  habeas  corpus  is  a  ministerial  act,  and  not  a 
judicial  one.     No  power  is  judicial  that  does  not  imply  discretion ;  and, 
under  2  "Rev.  Stat,  564,  the  issuing  of  a  habeas  corpus  is  peremptorily 
required,  under  a  penalty  for  its  refusal.     Supreme  Ct^  1863,  Matter 
of  Nash,  Ante,  281. 

2.  The  authority  of  the  State  courts  to  require*  by  habeas  corpus  the 
production  of  a  prisoner,  ceases  where  the  commitment  has  been  made 
by  the  direction  of  a  judge  of  the  United  States  courts,  but  not  with- 
out.    An  arrest  merely,  or  the  holding  in  custody  on  process  from  a 
Federal  court,  does  not  oust  the  State  court  of  jurisdiction  to  inquire 
into  the  detention.     Supreme  Ct.,  Chambers,  1863,  Matter  of  Barrett, 
25  How.  Pn,  380. 

3.  A  State  court  should  not  discharge  upon  habeas  corpus  at  the  instance 
of  his  parents  a  minor  recruited  under  the  lawful  age,  when  he  has 
been  placed  under  arrest  and  is  awaiting  trial  before  a  court-martial. 
Supreme  Ct.,  Chambers,  1863,  Matter  of  Beswick,  25  How.  Pr.,  149. 

IMPRISONMENT. 
DISCHARGE, 

INDICTMENT. 

1.  After  judgment,  an  allegation  in  the  caption  of  an  indictment  that  it 
was  found  by  "a  grand  jury  of  good  and  lawful  men"  is  to  be  deemed 
good,  though  not  stating  the  names  or  number  of  the  jurors.     The  ob- 
jection must  be  taken  by  motion  to  quash,  or  by  demurrer.     [6  Ohio, 
185  ;  S.  C.,  6  Ham.,  435.]     Ct.  of  Appeals,  1862,  Dawson  a.  People, 
25  N.  Y^  399. 

2.  In  stating  the  intent  of  defrauding,  in  an  indictment  for  forgery  with 
that  intent,  it  is  sufficient  to  describe  the  party  intended  to  be  de- 
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frauded,  with  reasonable  certainty.  [2  Russ.  on  Cr.,  367  ;  1  Leach, 
248  ;  2  East,  P.  C.,  990,  §  60.]  The  "  Meriden  Cutlery  Company"  is  a 
sufficient  designation  of  the  body,  partnership,  or  persons  intended  to 
be  defrauded.  It  appearing  on  the  trial  that  a  company  did  busi- 
ness under  that  name,  and  was  defrauded,  it  is  immaterial  whether  it 
•was  or  was  not  incorporated,  or  what  was  its  constitution.  Jt  is 
enough  to  show  an  existing  body  of  persons  capable  of  being  de- 
frauded. Ct.  of  Appeals,  1862,  Noakes  a.  People,  25  N.  Y.,  380. 

3.  If  an  indictment  in  a  single  count  charge  the  defendant  with  two 
distinct  offences  described  in  separate  sections  of  the  statute,  it /would 
be  defective ;  and  if  it  was  clear  that  two  offences  were  intended  to 
be  set  out  in  the  single  count,  it  might  be  fatal,  although  one  of  them 
should  be  set  out  defectively.     [9  Wend.,  196  ;  1  Park.  Cr.,  481.]    But 
where  it  is  obvious  that  only  one  offence  was  designed  to  be  charged 
in  the  indictment,  the  fact  that  it  contains  a  single  expression  not  ap- 
propriate to  the  offence  charged,  and  which  would  have  been  proper 
in  the  description  of  'a  kindred  offence,  does  not  render  the  count  de- 
fective, if  it  could  not  have  misled  the  defendant  as  to  the  charge  he 
was  called  upon  to  answer.     Surplusage  is  as  innoxious  in  criminal,  as 
in  civil   pleadings.     [1  Comst.,  379.]      Ct.  of  Appeals,   1862,  Dawson 
a.  People,  25  N.  Y.,  399. 

4.  It  seems,  that  in  an  indictment  under  the  statute  punishing  an  assault 
with  intent  to  do  bodily  harm,  without  justifiable  or  excusable  cause, 
the  qualification,  since  it  is  in  the  enacting  clause  of  the  statute,  must 
be  negatived.     Ib. 

5.  What  is  a  sufficient  charge,  in  an  indictment,  of  keeping  a  bawdy- 
house.     Harwood  a.  People,  Ante,  430. 

6.  The  omission  to  file  an  indictment  according  to  the  requirement  of 
the  statute  does  not,  it  seems,  avoid  the  indictment.     If  otherwise,  an 
averment  that  it  was  filed  with  the  clerk  of  the  county  is  equivalent  to 
an  averment  that  it  was  filed  in  the  Court  of  General  Sessions.     The 
county  clerk  is,  ex-officio,  clerk  of  the  Court  of  Sessions.     [3  Rev.  Stat, 
5  ed.,  304,  §  13.]     Ct.  of  Appeals,  1862,  Dawson  a.  People,  25  N.  Y., 
399. 

INFANTS. 

1.  The  provision  of  2  Rev.  Stat.,  195,  §  176, — which  prohibits  the  sale, 
or  other  disposition  of  real  estate  against  the  provisions  of  the  will  or 
conveyance  by  which  it  was  devised  or  granted  to  the  infant, — does 
not  apply  to  a  case  of  real  estate  descended  to  the  infant,  nor  of  legal 
estates  held  by  infants  in  trust.  Supreme  Ct.,  1862,  Wood  a.  Mather, 
38  Barb.,  473. 
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2.  Distinction  between  the  power  of  the  court  to  authorize  a  sale  of 
estates  held  by  infants  in  their  own  right,  and  the  power  to  authorize 
or  compel  infant  trustees  to  convey.  Ib. 

INJUNCTION. 

1.  The  remedy  to  prevent  erecting  a  nuisance  in  a  bay  or  navigable  river 
is  by  injunction  at  the  suit  of  the  attorney-general.     [2  Wat.  Eden,  on 
Inj.,  259:    14  N.  Y.,   526;     2  Anstr.,   603.]     Ct.  of  Appeals,    1863, 
People  a.  Vanderbilt,  25  How.  Pr^  139  ;  affirming  S.  C.,  24  Ib.,  301 ; 
and  38  Barb^  282. 

2.  An  action  will  not  lie  to  restrain  the  collection  of  a  tax,  on  the  bare 
ground  that  the  assessment  was  illegal.     A  bill  to  restrain  the  collec- 
tion of  a  tax  will  not  lie,  unless  the  case  is  brought  within  some  ac- 

*  O 

knowledged  head  of  equity  jurisprudence.  Where  the  tax  is  upon 
land,  and  the  law  allows  it  to  be  sold  to  collect  the  tax,  and  the  con- 
veyance^ to  be  executed  by  the  proper  officer,  would  be  conclusive 
evidence  of  title,  and  if  the  tax  was  not  void  on  its  face,  a  suit  in  the 
nature  of  a  bill  of  quia  timet  would  lie ;  and  so  where  there  might 
otherwise  be  a  multiplicity  of  suits,  and  the  right  had  been  once 
settled  at  law.  But  independently  of  such  cases,  there  is  no  more 
reason  for  entertaining  a  suit  of  this  character,  than  there  would  be, 
where,  in  an  action  for  the  recovery  of  money,  a  party  had  a  judg- 
ment against  him  upon  an  erroneous  ruling  of  the  law.  Ct.  of  Ap- 
peals, 1862,  Susquehanna  Bank  a.  Supervisors  of  Broome,  25  N.  Y^ 
312. 

3.  Injunction  granted  to  restrain  one  who  had  sold  the  good-will  of  his 
business  and  agreed  not  to  carry  on  the  same  again,  from  serving  as  an 
employee  of  another  person  in  the  same  business.     N.  Y.  Superior  Ct^ 
1862,  Muller  a.  Vettel,  25  How.  Pr.,  350. 

4.  The  courts  of  this  State  will  not  entertain  jurisdiction  to  enjoin  the 
business  of  a  foreign  corporation,  where  such  injunction  would  practi- 
cally suspend  the  corporate  franchises.     Supreme  Ct^  Chambers,  1863, 
Way  a.  Keyport,  <fec.,  Steamboat  Co.,  Ante,  320,  note. 

5.  Although  assignments  under  foreign  bankrupt  laws  may  operate  to 
transfer  the  bankrupt's  effects  within  this  State,  and  debts  owing  to 
the  bankrupt  within  this  State,  as  between  the  foreign  bankrupt  as- 
signee  and  the  bankrupt,  and  as  between  such  assignee  and  debtors 
residing  in  this  State;  yet  the  courts  of  this  State  will  not  recognize 
a  claim  or  title,  under  foreign  statutory  bankrupt  proceedings,  to  prop- 
erty in  this  State,  or  to  debts  owing  by  debtors  residing  within  this 
State,  as  against  a  domestic  attaching-creditor.     Supreme  Ct.,  Cham- 
bers, 1863,  Matter  of  Bristol,  Ante,  184. 
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6.  And  the  same  principle  will  be  applied  in  favor  of  one  \vho  has  ob- 
tained a  lien  in  equity,  as  by  injunction,  upon  the  assets  of  the  foreign 
bankrupt.     Ib. 

7.  A  covenant  or  agreement  restricting  the  use  of  any  land  or  tenements 
in  favor  of  other  lands,  creates  an  easement  without  regard  to  any 
privity  or  connection  of  title  or  estate  in  the  two  parcels  or  their 
owners ;  and  such  easement  may  be  enforced  in  equity,  at  the  suit  of 
one  in  whose  favor  it  exists,  although  the  case  be  such  that  he  could 
not  maintain  an  action  at  law.     Supreme  Ct.,  1862,  Gibert  a.  Peteler, 
38  Barb.,  488. 

8.  To  authorize  the  issuing  of  an  injunction,  in  an  action  commenced  by 
summons  alone,  it  is  sufficient  if  it  appear  by  affidavit  that  the  com- 
plaint, when  drawn,  will  state  facts  sufficient  to  warrant  the  order. 
Supreme  Ct.,  1862,  Mattice  a.  Gifford,  Ante,  246. 

9.  It  is  not  indispensable  to  the  validity  of  an  injunction-order,  that  a 
complaint  should  precede  or  accompany  the  injunction.     Ib. 

10.  Requisites  of  a  complaint  to  obtain  an  injunction,  stated.     Ib. 

MECHANICS'  LIEN  3. 

INSOLVENCY. 

1.  One  who  has  become  a  creditor  of  an  insolvent,  knowing  him  to  bo 
such,  by  buying  a  demand  against  him  for  less  than  the  nominal 
amount  of  such  demand,  cannot,  by  prosecuting  the  demand  to  judg- 
ment, and  recovering  the  whole  amount,  entitle  himself  to  be  consid- 
ered a  creditor  to  the  whole  amount.     By  2  Rev.  Stat.,  36,  §  10,  an 
assignee,  executor,  &c.,  petitioning  as  creditor  in  any  of  the  cases  in 
which  non-resident,  absconding,  insolvent,  or  imprisoned  debtors  are 
authorized  to  make  assignments,  is  to  be  deemed  a  creditor  only  to 
the  actual  amount  paid  for  the  debt  or  demand ;  and  prosecuting  the 
debt  to  judgment  does  not  alter  the  case.     JV.  Y.  Superior  Ct.,  1863, 
Emberson's  Case,  Ante,  457. 

2.  The  fact  that  the  petitioners  for  the  discharge  of  an  insolvent  are  not 
creditors  for  two-thirds  of  the  aggregate  of  the  insolvent's  debts,  is 
sufficient  to  prevent  a  discharge  being  granted,  though  not  ground  for 
avoiding  it  after  it  has  been  granted.     Ib. 

3.  Under  2  Rev.  Stat.,  35,  §  2, — requiring  proof  that  an  insolvent,  whose 
discharge  is  petitioned  for,  resides,  or  is  imprisoned,  in  the  county  in 
which  resides  the  officer  to  whom  the  petition  is  presented, — such 
proof  is  an  essential  preliminary  to  the  jurisdiction  of  the  officer.     Su- 
preme Ct.,  1863,  People  on  rel.  Pacific  Mutual  Ins.  Co.  a.  Machado, 
Ante,  460. 
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4.  When  creditors  residing  in  other  States  petition,  they  must  annex  the 
original  accounts  or  sworn  copies,  and  the  original  specialties  or  secu- 
rities, if  any,  on  which  their  demands  arise ;    and  an  omission  to  do 
so  is  fatal  to  the  proceedings,  and  the  defect  cannot  be  supplied  on 
the  hearing  on*  the  petition.     Weslchester  County  (?/.,  1861,  Warrin's 
Case,  Ante,  457,  note. 

5.  It  will  not  be  assumed  in  favor  of  an  insolvent's  discharge  that  proper 
proof  as  to  the  insolvent's  residence,  which  is  not  suggested  by  the 
record,  was  in  fact  given.     Supreme  CL,  1863,  People  on  rel.  Pacific 
Mutual  Ins.  Co.  a.  Machado,  Ante,  460. 

AFFIDAVIT,  1 ;  INJUNCTION,  5,  6. 


INSURANCE  COMPANIES. 

Insurance  companies,  without  any  special  authority  for  that  purpose,  pos- 
sess the  incidental  power  to  borrow  money,  and  this  includes  the  power 
to  obtain  indorsers  or  sureties,  and  to  secure  them  by  a  transfer  of  as- 
sets ;  and  it  is  immaterial  whether  such  transfer  is  directly  to  the  in- 
dorsers, or  to  trustees  for  their  benefit.  Ct.  of  Appeals  1863,  Nelson 
a.  Eaton,  Ante,  113. 

INTERPLEADER. 

1.  A  mere  volunteer,  who  by  his  own  wrong  has  interfered  against  one 
claimant  for  the  benefit  of  another,  is  not  entitled  to  an  interpleader 
to  determine  between  the  right  of  such  claimant  and  his  own  princi- 
pal.     Supreme  Ct.,   Chambers,  1863,  United  States  a.  Victor,  Ante, 
153. 

2.  Thus,  a  person  sued  for  detaining  property  which  he  has  taken  under 
his  control  for  the  protection  of  the  right  of  a  supposed  owner,  cannot 
maintain   an  action   to   require  the  person  from  whom  he  took  the 
property,  and  such  supposed  owner,  to  interplead  respecting  it.    Ib. 

INTRUSION. 

It  seems,  that  under  1  Laws  of  1857,  805,  ch.  396, — which  provide  that 
entering  on  "any  land  or  piece  of  land,"  in  a  city  or  village,  without 
the  owner's  consent,  is  a  misdemeanor, — an  affidavit,  or  a  warrant 
issued  thereon,  which  charges  entering  into  a  house  without  consent 
of  the  owners  thereof,  but  without  showing  that  the  land  belonged  to 
him,  is  insufficient.  Von  Latham  a.  Libby,  38  Barb-,  339. 
You  XVI.— 34 
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JOINDER  OF  ACTIONS. 

Under  section  167  of  the  Code  of  Procedure,  a  cause  of  action  on  con- 
tract against  A.  cannot  be  joined  with  a  similar  cause  of  action  against 
A.  and  B.  jointly.  N.  T.  Superior  Ct.,  1863,  Barnes  a.  Smith,  Antf, 
420. 

JOINT-DEBTORS. 

1.  "Where  the  same  judgment  has  passed,  in  one  action,  against  two  or 
more  parties,  they  are,  in  respect  to  such  judgment,  joint-debtors. 
N.  T.  Superior  Ct.,  1863,  Barnes  a.  Smith,  Ante,  420. 

2.  A  judgment  against  all  joint-debtors  must  be  deemed  more  favorable 
than  a  judgment  for  the  same  amount  against  a  part  of  them  only. 
Hence  an  offer  to  allow  judgment  must  be  made  by  all  of  them.    Su- 
preme Ct.,  1862,  Griffiths  a.  De  Forest,  Ante,  292. 

JUDGMENT. 

1.  In  an  action  to  recover  possession  of  specific  personal  property,  the 
only  judgment  authorized  is  the  alternative  one  prescribed  by  section 
277  of  the  Code,  viz^  a  return  of  the  property,  or  the  value  thereof, 
in  case  return  cannot  be  had.     Ct.  of  Appeals,  1862,  Wood  a.  Orser, 
25  Jf.  T^  348. 

2.  Where  the  jury,  in  their  verdict,  assessed  the  value  of  the  goods,  and 
stated  that  this  was  to  be  reduced  by  the  factor's  advances  *and  charges, 
which  they  did  not  assess, — Held,  that  this  was  not  a  verdict  on  which 
any  judgment  could  be  rendered,  and  receiving  it  was  error.     Ib. 

3.  The  case  went  to  the  general  term  on  exceptions,  in  the  first  instance, 
where  a  new  trial  was  denied,  and  the  court  ordered  a  reference  to 
ascertain  the  amount  of  the  factor's  advances,  by  which  the  verdict 
should  be  corrected.     Held,  that  this  was  also  error.     The  court  had 
no  power  to  order  such  reference.     A  new  trial  was  necessary,  and 
could  not  be  had  at  general  term.     Ib. 

4.  In  an  action  to  set  aside  a  conveyance  as  fraudulent  and  void  as 
against  creditors,  a  judgment  which   directs  an  accounting  by  the 
grantee,  for  the  rents  and  profits  of  premises  conveyed,  is  interlocutory, 
and  therefore  is  irregular  if  it  directs  a  sale  of  the  premises,  and  pay- 
ment of  plaintiff's  demand  out  of  the  proceeds.     An  accounting  must 
be  had  first,  or  otherwise  the  defendant  will  be  deprived  of  the  rights 
of  appeal  until  after  the  sale.     Supreme  Ct.,  1862,  Wood  a.  Hunt,  38 

302. 
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5.  The  judgment,  in  an  action  to  set  aside  a  fraudulent  conveyance, 
should  direct  the  surplus  arising  on  the  sale  of  property  to  be  paid  to 
the  grantee ;    for  the  conveyance,  adjudged  to  be  void  against  the 
plaintiff,  is  valid  as  between  the  parties.     Directing  the  proceeds  to  be 
deposited  in  a  trust  company  is  irregukr.     Supreme  Ct-,  1862,  Wood 
a.  Hunt,  38  Barb.,  302. 

6.  Irregularities  in  this  respect  do  not,  however,  amount  to  a  mistrial, 
but  may  be  cured  upon  appeal.     Ib. 

7.  In  all  cases  of  a  judgment  against  a  married  woman,  it  should  be  ex- 
pressly stated  therein  that  the  amount  is  "  to  be  levied  or  collected 
out  of  her  separate  estate,  and  not  otherwise,"  and  the  execution  should 
follow  the  judgment  in  its  terms.     N.  Y.  Superior  Ct^  1863,  Baldwin 
a.  Kimmel,  Ante,  353. 

8.  A  mere  absolute  judgment  in  personam  against  a  married  woman, 
recovered  prior  to  1862,  is  not  sufficient  to  entitle  the  creditor  to  sue 
her  thereon,  and  recover  a  judgment  against  her  separate  property. 
The  creditor  must  also  establish,  at  least,  that  the  original  cause  of 
action  was  such  as  to  entitle  the  plaintiff  to  a  judgment  against  the 
separate  estate  of  the  defendant.     Ib. 

9.  It  seems,  that  a  judgment  entered  before  the  act  of  1860,  against  a 
married  woman,  and  simply  for  a  specified  sum  of  money,  was  irregu- 
lar.    Knickerbacker  a.  Smith,  Ante,  241. 

10.  In  an  action  by  stockholders  of  a  corporation  against  the  corporation 
and  its  officers,  to  set  aside  the  acts  of  the  officers  in  making  a  pay- 
ment of  a  pretended  debt  out  of  the  funds  of  the  corporation, — Held, 
that  a  judgment  declaring  the  act  of  the  board  void,  and  decreeing  re- 
payment to  the  company  for  the  benefit  of,  by  distribution  among,  the 
stockholders  thereof,  giving  leave  to  apply  to  the  court  for  further 
directions  in  respect  to  the  distribution,  was  proper.     Supreme  CV., 
1862,  Butts  a.  Wood,  38  Barb^  181. 

11.  A  crib  sunk,  or  pier  erected,  in  navigable  waters,  for  private  use, 
without  legal  authority,  is  per  *e  a  public  nuisance,  without  reference 
to  the  question  whether  any  actual/lamage  is  done  by  it.     It  is  prop- 
er for  the  judgment  not  only  to  restrain  ^the  defendant  from  proceed- 
ing, but  to  require  him  to  remove  what  he  has  done  within  a  specified 
time  after  service  of  a  copy  of  the  judgment.     Ct.  of  Apptalt,  1863, 
People  a.  Vanderbilt,  25  How.  Prn  139;  affirming  S.  C.,  24  /&.,  301 ; 
and  38  Barb^  282. 

12.  A  judgment  against  several  defendants  for  separate  sums,  but  pro- 
viding that  in  case  of  the  insolvency  of  any  of  such  defendants  the 
others  shall  be  liable  in  fixed  proportion,  but  not  to  exceed  a  certain 
sum  final,  is  properly  to  be  docketed  as  a  judgment  for  the  amount  of 
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the   ultimate   contingent   liability.     Supreme  Ct.,    1863,   Rankin   a. 
Sacchi,  Ante,  368. 

13.  Form  of  judgment  against  stockholders  for  primary  and  contingent 
liability,  and  for  contribution.     Ib. 

14.  The  omission  of  the  clerk  to  sign  the  judgment-roll  on  entering  up  a 
judgment  on  default  does  not  affect  the  validity  of  the  judgment.     It 
is  a  clerical  error,  and  a  mere  question  of  practice  and  of  regularity, 
which  the  court  could,  and  should,  at  any  time  allow  to  be  amended 
nunc  pro  tune.     A  levy  made  by  the  plait/tiff  in  the  execution  issued 
on  such  a  judgment  is  entirely  regular  and  valid,  and  creates  a  perfect 
lien   upon   the   property  levied   on,  in  favor  of  the  plaintiff  in  the 
execution.     Ct.  of  Appeals,  1862,  Van  Alstyne  a.  Cook,  25  N.  Y., 
489. 

15.  A  judgment  may  properly  be  regarded  as  a  contract,  within  the  rules 
as  to  joining  several  causes  of  action.     N.    Y.   Superior   Ct.,  1863, 
Barnes  a.  Smith,  Ante,  420. 

16.  A  judgment  is  not  evidence  of  any  of  the  facts  determined  by  it,  ex- 
cept as  against  parties  and  privies.     Supreme  Ct.,  1863,  Degraff  a. 
Hovey,  Ante,  120. 

17.  A  judgment  recovered  against  a  corporation,  is  not  even  prima  facie 
evidence  of  the  amount  which  the  plaintiff  therein  is  entitled  to  re- 
cover in  a  subsequent  action,  brought  by  him  against  stockholders. 
[Reviewing  conflicting  authorities.]     Supreme    Ct.,  1861,  Strong  a. 
Wheaton,  38  Barb.,  616. 

18.  The  judgment  of  a  court  of  the  United  States,  the  subject-matter  of 
which  is  within  its  jurisdiction,  cannot  be  impeached  by  a  State  court. 
Supreme  Ct.,  1863,  Kelsey  a.  Beers,  Ante,  228. 

19.  A  judgment  entered  in  conformity  with  the  remittitur  from  the 
Court  of  Appeals,  cannot  be  treated  as  irregular  by  reason  of  any  ob- 
jection which  might  have  been  raised  in  that  court.     Supreme  Ctn 
1863,  Griswold  a.  Havens,  Ante,  413.     See,  also,  Jarvis  a.  Shaw,  Ib., 
415. 

20.  That  a  judgment  is  a  bar  to  another  action  for  the  same  cause,  but 
is  not  a  satisfaction  of  the.  claim,  and  cannot  operate  to  change  or  im- 
pair any  other  collateral  or  concurrent  remedy.     Clapp  a.  Meserole,  38 
Barb.,  661. 

21.  A  receipt  for  money  "to  apply  on  the  judgment,"  adding  "said 
judgment  to  be  under  the  control  of"  the  person  paying  the  money, — 
Held,  to  intend  an  assignment  and  not  a  payment  of  the  judgment. 
Ct.  of  Appeals,  1862,  Smith  a.  Miller,  25  ~N.  Y.,  619. 

22.  The  purchaser  of  a  judgment  from  the  judgment-creditor,  eo  nomine, 
is  not  affected  by  equities  between  the  latter  and  his  partner,  without 
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notice  thereof.     N.  Y.  Com.  Pln  1863,  McCotter  a.  McCotter,  Ante, 
265. 

23.  To  pat  parties  in  contempt  for  disobedience  of  a  judgment  requiring 
them  to  execute  an  instrument  of  a  certain  form,  a  certified  copy  of 
the  judgment  and  a  copy  of  the  instrument  proposed,  should  be  served 
a  reasonable  time  for  them  to  examine  before  the  peremptory  demand 
for  the  execution  of  the  instrument  is  made.     Supreme  Ct.,  Chambers, 
1863,  McBrair  a.  Hanson,  Ante,  399,  note. 

24.  A  judgment-debtor  demanding  a  satisfaction-piece,  is  bound  to  offer 
the  instrument  to  be  executed  to  the  creditor,  and  to  offer  to  pay  the 
expenses  of  its  execution.     Supreme  Ct^  1863,  Pettengill  a.  Mather, 
Ante,  399. 

25.  It  is  in  the  power  of  the  court  to  control  its  own  judgments, — e.g., 
by  setting  aside  the  sale  of  land  upon  execution  so  as  to  protect  the 
interests  of  the  equitable  owner  against  one  who  held  only  a  legal 
title,  and  all  others  claiming  under  him,  with  notice  of  the  rights  of  the 
former.     A  lien  of  a  judgment-debtor  is  always  subservient  to  the 
equities  existing  against  the  debtor.     Supreme  Ct^  1860,  Tisdale  a. 
Jones,  38  Barb.,  523. 

26.  Where  a  judgment  is  recovered  in  a  district  court  of  New  York,  and 
docketed  so  as  to  become  a  judgment  of  the  Common  Pleas,  an  ex- 
ecution against  the  person  issued  upon  it,  will  not  be  set  aside  on  the 
ground  that  the  action  was  commenced  by  summons  instead  of  by 
warrant,  nor  o*h  the  ground  of  irregularities  in  the  service,  or  in  the 
method  of  obtaining  the  judgment.     The  remedy  is  by  appeal.     N.  Y. 
Com.  PL,  Chambers,  1863,  Whiting  a.  Putnam,  Ante,  382. 

27.  A  promise  to  pay  a  judgment  does  not  preclude  the  defendant  from 
showing  that  the  court  was  without  jurisdiction  to  render  it,  for  want 
of  service  of  process,  nor  is  it  any  evidence  that  process  was  in  fact 
served.     N.  Y.  Superior  Ct^  1863,  Baldwin  a.  Kimmel,  Ante,  353. 

AFFIRMATIVE  RELIEF,  2  ;  AMENDMENT,  2;  APPEAL,  9,  10,  20;  CONFES- 
SION OF  JUDGMENT  ;  CONVICTION  ;  COSTS,  16  ;  INSOLVENCY,  1  ;  ME- 
CHANICS' LIEN,  6,  7. 

JUDICIAL  ACT. 

The  ordinance  of  a  city  corporation,  directing  the  construction  of  a  pub- 
lic improvement,  within  the  general  scope  of  its  powers,  is  a  judicial 
act  Supreme  Ct^  1862,  Kavanagh  a.  City  of  Brooklyn.  38  Barb., 
232. 

HABEAS  CORPUS,  1. 
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JUDICIAL  SALE. 

1.  Where  the  premises  consisted  of  a  single  property,  bought  together, 
and  always  controlled  by  a  single  person,  all  lying  together,  contigu- 
ous, and  adjoining,  and  no  part  in  any  wise  separated  from  any  other 
part;  it  is  in  the  discretion  of  the  referee  to  sell  together  or  in  par- 
cels.    [Rule  74.]     Supreme   Ct.,  1862,  Whitbeck  a.  Rowe,  25  How, 
/»»-.,  403. 

2.  Relief  against  a  judicial  sale  for  irregularity  merely,  can  be  had  only 
by  motion.     Supreme   Ct^  Sp.  T.,   1863,  Gould  a.  Mortimer,  Ante, 
448. 

3.  In  foreclosure  suits,  mere  inadequacy  of  price,  unless  it  be  so  gross  as 
of  itself  to  justify  a  suspicion  of  fraud,  surprise,  or  mistake,  is  not, 
standing  alone,  ground  for  the  interference  of  the  court,  to  set  aside 
the  sale.     Supreme  Ct.,  1862,  Whitbeck  a.  Rowe,  25  How.  Pr.,  403. 

ACTIONS,  2;  JUDGMENT,  25. 

JURISDICTION. 

1.  The  Constitution  of  1846, — which  provides  for  a  Supreme  Court,  hav- 
ing general  jurisdiction  in  law  and  equity, — and  the  Judiciary  Act  of 
1847, — vesting  the  Supreme  Court  with  the  same  powers  and  jurisdic- 
tion as  theretofore  possessed  by  the  Court  of  Chancery, — do  not  give 
the  Supreme  Court  exclusive  equitable  jurisdiction  ;  and  a  statute  con- 
ferring equity  jurisdiction  on  other    courts, — e.  g.,  the   provisions  of 
the  Code  authorizing  divorce  and  other  suits  to  be  brought  in  the 
New  York  Superior  Court, — is  valid.     Ct.  of  Appeals,  1862,  Forrest 
a.  Forrest,  25  N.  Y.,  501  ;  affirming  S.  C.,  6  Duer,  102. 

2.  The  courts  of  general  jurisdiction  in  this  State  have  jurisdiction  of  ac- 
tions between  citizens  of  another  State,  for  personal  wrongs  committed 
within  the  jurisdiction  of  another  State.     JV.  Y.  Superior  Ct.,  Cham- 
bers, 1863,  Mclvor  a.  McCabe,  Ante,  319. 

3.  The  courts  of  the  State  have  jurisdiction  of  actions  by  a  manufacturer, 
against  the  owner  of  a  patent,  to  recover  damages  for  the  making  of 
false  statements  in  regard  to  the  articles  manufactured  by  the  plaintiff, 
to  the  injury  of  his  business,  in  maliciously  alleging  that  the  articles 
manufactured  by  him  are  an  infringement  of  the  defendant's  patent. 
The  question   which   might  arise  in  such  action,  whether  plaintiff's 
manufacture  was  an  infringement,  would  not  be  an  inquiry  into  the  de- 
fendant's exclusive  right,  nor  would  it  involve  any  question  or  contro- 
versy under  the  law  granting  the  patent.     It  would  be  a  mere  compar- 
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ison  of  two  manufactured  articles,  in  respect  to  the  identity  of  the  plan 
of  construction,  and  for  the  purpose  merely  of  establishing  the  falsity 
of  the  assertion,  out  of  which  the  alleged  cause  of  action  arose.  No 
question  of  patent  or  no  patent,  nor  any  question  as  to  any  right  the 
defendant  may  have  under  such  patent,  or  any  violation  of  such  right, 
can  possibly  arise  to  be  tried.  The  existence  of  his  patent,  and  all  his 
rights  under  it,  are  conceded  in  the  bringing  of  the  action,  and  the 
only  issue  to  be  tried  would  be  fraud  or  no  fraud.  Supreme  Ct.,  1862, 
Snow  a.  Judson,  38  Barb^  210. 

4.  In  an  action  between  residents  of  the  State  of  New  Jersey,  to  recover 
damages  for  an  injury  to  the  plaintiff's  person,  inflicted  in  that  State, 
the  defendant  having  been  served  with  summons  in  the  city  of  New 
York, — Held,  that  the  New  York   Superior  Court  had  jurisdiction, 
both  of  the  subject-matter  of  the  action,  and  of  the  defendant's  person. 
N.  T.  Superior  Ct.,  Chambers,  1863,  Mclvor  a.  McCabe,  Ante,  319. 

5.  The  jurisdiction  of  a  court  to  render  a  judgment,  allowed  to  be  im- 
peached fourteen  years  after  its  entry,  by  proof  that  process  was  not  in 
fact  served  on  the  defendant.     N.  Y.  Superior  Ct.,  1863,  Baldwin  a. 
Kinunel,  Ante,  353. 

HABEAS  CORPUS,  2. 

JUSTICES'  COURTS. 

1.  In  an  action  for  rent  in  arrear,  though  ordinarily  it  does  not  involve 
any  question  relating  to  the  title  of  the  land,  yet  when  there  is  no 
privity  of  contract  between  the  parties,  so  that  the  tenant  is  not  es- 
topped from   controverting  the  title, — e.  g.,  where  the -action  is  by  au 
assignee  of  the  lessor  against  the  assignee  of  the  lessee,  for  arrears  of  a 
perpetual  rent  reserved  by  a  lease  in  fee, — it  brings  in  question  (ho 
title  to  real  estate ;  and  when  upon  the  trial  the  plaintiff's  claim  is 
disputed,  a  justice  of  the  peace  is  ousted  of  jurisdiction.     Ct.  of  Ap- 
peals, 1862,  Main  a.  Cooper,  25  N.  Y->  180  ;  affirming  S.C.,  26  Barb^ 
468. 

2.  That  the  mere  introduction  of  deeds  or  paper  evidence  of  title  to  land, 
before  a  justice,  docs  not  necessarily  oust  him  of  jurisdiction.     The 
justice,  in  all   cases  where   deeds  or  paper  evidences  of  title  to  real 
estate  are  introduced  before  him,  is  entitled  to  consider  the  purpose 
for  which  they  are  introduced.     If  they  are  merely  introduced  inci- 
dentally, to  establish  some  collateral  fact  not  involving  any  title  to  or 
interest  in  lands,  he  is  to  receive  them  like  other  evidence.     Ib. 

3.  The  summary  proceeding  for  the  punishment  of  a  defaulting  witness 
or  juror  in  a  justice's  court  (2  Rev.  Stat.,  241,  245),  may  be  had  after 
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the  termination  of  the  suit  in  which  the  default  occurred.  Ct.  of  Ap- 
peals, 1862,  Robbins  a.  Gorham,  25  N.  Y.,  588  ;  affirming  S.  C.,  26 
Barb.,  586. 

4.  The  statute  does  not  contemplate  an  action  to  be  prosecuted  for  the 
recovery  of  the  fine  imposed.     The  justice  may  issue  a  warrant   to 
bring  the  offender  before  him.     A  previous  summons  is  unnecessary. 
A  process  commanding  the  officer  to  attach  the  defaulting  juror  aud 
bring  him*. before  the  justice,  is  a  warrant  in  substance,  and   suffi- 
cient.   Ib. 

5.  The  validity  of  a  conviction  under  this  statute  is  not  affected  by  the 
omission  of  the  justice  to  enter  in  his  docket  the  minute  thereof  made 
up  by  him.     Ib. 

6.  Under  the  provision  of  section  371  of  the  Code  of  Procedure,  as 
amended  in  1862, — that  in  the  notice  of  appeal,  the  appellant  shall 
state  in  what  particular  or  particulars  he  claims  the  judgment  should 
have  been  favorable  to  him ;  and  within  fifteen  days  the  respondent 
may  serve  an  offer  to  allow  the  judgment  to  be  corrected  in  any  of 
the  particulars  mentioned  in  the  notice  of  appeal,  and  if  such  offer  be 
not  made,  and  the  judgment  in  the  appellate  court  be  more  favorable 
to  the  appellant  than  the  judgment  in  the  court  below,  or  if  such  offer 
be  made  and  not  accepted,  and  the  judgment  of  the  appellate  court  be 
more  favorable  to  the  appellant  than  the  offer  of  the  respondent,  the 
appellant  shall  recover  costs ;  and  if  the  offer  be  made,  and  accepted  by 
the  appellant,  the  appellant  shall  recover  all  his  disbursements  on  ap- 
peal, and  all  his  costs,  in  the  court  below,— it  is  a  sufficient  statement 
of  the  particular  to  say  that  the  judgment  is  for  too  large  a  sum.     It 
does  not  devolve  on  the  appellant  to  specify  the  sum  for  which  it 
should  have  been  rendered.     If  he  does  specify  it,  it  is  surplusage, 
and  is  to  be  disregarded ;  and  it  devolves  on  the  respondent  to  name 
the  sum  to  which  he  will  reduce  the  judgment,  if  at  all.     .Thus,  where 
the  plaintiff  recovered  judgment  for  about  $160,  and  the  defendant  on 
appealing  specified  among  the  particulars  that  at  most  the  judgment 
should  not  have  been  over  $5, — Held,  that  the  respondent,  not  offering 
to  reduce  his  judgment,  could  not  recover  costs,  and  must  pay  the  de- 
fendant's costs  on  succeeding  on   the  new  trial  for  only  $130.     Su- 
preme Ct.,  Sp.  T.,  1863,  Fox  a.  Nellis,  25  How.  Pr.,  144. 

7.  Stating  that  the  judgment  should  Lave  been  in  the  appellant's  favor 
for  no  cause  of  action  and  for  costs,  is  not  a  statement  of  any  particu- 
lar for  which  the  judgment  could  be  corrected  or  amended.     It  calls 
for  a  reversion,  not  a  correction.     When  the  appellant  points  out  no 
particular  error,  no  particular  in  which  the  judgment  should  be  cor- 
rected or  amended,  but  claims  that  the  respondent  has  not  made  out 
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a  cause  of  action,  then  the  whole  subject  of  the  controversy  remains 
entire.  The  claim  is  not  that  the  judgment  be  amended  or  corrected, 
but  that  it  be  reversed.  The  only  offer  which  the  respondent  could 
have  made  would  have  been,  that  the  judgment  was  erroneous  and 
might  be  reversed.  This  offer  he  is  not  required  to  make.  Supreme 
Ct.,  Sp.  T^  1863,  Wynkoop  a.  Holbert,  25  How.  Pr^  158. 
8.  Where  the  testimony  is  conflicting,  the  conclusion  of  a  justice  on 
questions  of  fact  is  final.  N.  Y.  Com.  PL,  1863,  Justison  a.  Craw- 
ford, 25  How.  Pr.,  465. 

LIMITATIONS  OF  ACTIONS. 

1.  The  period  of  limitation  of  an  action  for  specific  performance  of  a  con- 
tract is  ten  years.     [2  Rev.  Stat.,  301,  §  52.]     Ct.  of  Appeals,  1862, 
Bruce  a.  Tilson,  25  N.  Tn  194. 

2.  The  usurpation  of  corporate  powers  constitutes  a  continued  cause  of 
action,  and  if  the  last  act  relied  on  took  place  within  ten  years,  the 
Statute  of  Limitations  does  not  apply.     Supreme  Ct.,   Sp.  T.,  1862, 
People  on  rel.  Barton  a.  Rensselaer  Ins.  Co.,  38  Barb.,  323. 

3.  A  cause  of  action  does  not  accrue,  within  the  meaning  of  the  Statute 
of  Limitations,  till  the  creditor  has  the  right  to  demand  present  pay- 
ment from  his  debtor.     Supreme  Ct^  Sp.  T.,  1862,  Van  Nest  a.  Lott, 
Ante,  130. 

4.  Thus,  the  time  of  limitation  upon  a  claim  by  the  plaintiff  in  foreclosure 
against  the  sheriff  for  money  received  on  a  sale  of  the  mortgaged 
premises,  does  not  begin  to  run  until  the  sheriff's  deed  is  delivered,  and 
the  sale  perfected.     Ib. 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  prosecution,  the  plaintiff  must  show  want 
of  probable  cause ;  but  slighter  evidence  is  sufficient  for  this  purpose 
than  is  necessary  to  establish   an   affirmative.     N.  Y.  Superior  Ct^ 
1863,  Ilaupt  a.  Pohlmann,  Ante,  301. 

2.  What  constitutes  sufficient  probable  cause  to  justify  a  prosecution  for 
larceny.     Ib.  -9 

3.  Of  the  liability  of  parties  making  criminal  complaint  for  a  false  im- 
prisonment ensuing.     Von  Latham  a.  Libby,  38  Barb.,  339. 

ACTIONS,  5. 

MANDAMUS. 
APPEAL,  6. 
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MECHANICS'  LIEN. 

1.  Where  a  mechanic's  lien  for  materials  furnished  for  the  erection  of 
several  houses,  supplied  under  a  contract  for  a  sum  in  gross,  has  at- 
tached, the  lien-holder  is  entitled  to  be  paid  out  of  all  or  any  of  the 
houses.     Supreme  Ct.,  1863,  Livingston  a.  Miller,  Ante,  371. 

2.  Thus,  where  a  mechanic's  lien  for  materials  furnished  for  the  erection 
of  seven  houses  under  an  entire  contract  had  been  prosecuted  to  judg- 
ment and  sale, — Held,  that  such  lien-holder  was  entitled  to  the  pay- 
ment of  the  full  amount  of  his  lien  from  the  surplus  moneys  arising 
upon  the  foreclosure  and  sale  of  four  of  the  houses  under  a  prior  mort- 
gage, and  not  merely  to  four-sevenths  of  his  claim.     Ib. 

3.  An  injunction  may  be  granted,  and  a  receiver  of  the  property  in  con- 
troversy appointed,  in  a  proceeding  to  foreclose  a  mechanic's  lien. .    In 
case  the  claimant  has  another   action  pending  to  recover  the  same 
amount,  a  receiver  may  properly  be  refused,  except  on  terms  of  the 
plaintifFs  discontinuing  such  other  action.     N.  Y.  Com.  PL,  Cham- 
bers, 1863,  Webb  a.  Van  Zandt,  Ante,  314,  note. 

4.  In  a  proceeding  to  enforce  a  mechanic's  lien,  defences,  1.  That  the 
agreed  price  was  payable  by  instalments,  and  that  the  notice  of  lien 
was  not  filed  within  six  months  after  the  first  instalments  became  due  ; 
and,  2.  That  there  was  an  action  at  law  pending  to  recover  the  same 
amount, — Held,  not  irrelevant  or  frivolous.     N.  Y.  Com.  PL,  1863, 
Webb  a.  Van  Zandt,  Ante,  190. 

5.  That  neither  of  these  matters  constitute  a  sufficient  defence.     Per 
DALY,  J.     Ib. 

6.  Under  the  Laws  of  1855,  ch.  404,  §  1, — which  provides  that  where 
judgment  shall  be  rendered  in  favor  of  the  claimant  in  mechanics'  lien 
cases,  such  judgment  shall  direct  the  sale  of  the  interest  of  the  owner 
at  the  time  of  the  filing  of  the  lien, — a  judgment  and  sale  so  had  cut 
off  all  subsequent  liens.     Supreme  Ct^  Chambers,  1859,  Livingston  a. 
Miller,  Ante,  371. 

7.  Nor  is  the  operation  of  such  sale  affected  by  the  foreclosure  of  a  prior 
mortgage  intermediate  the  filing  of  the  notice  of  lien  and  the  sale,  so 
as  to  deprive  the  lien-holder  of  any  surplus  moneys.     Ib. 

MONEY  PAID. 

A  borrower  at  usury  may  bring  an  action,  under  the  statute,  to  recover 
back  the  usury  paid  to  the  lender,  within  one  year  after  paying  the 
same  [l  Rev.  Stat.,  772,  §  3];  or  at  common  law  at  any  time  within 
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six  years  after  paying  it.     [20  Johns.,  290;  2  SekL,  115.]     Ct.  of 
Ajipeals,  1863,  Smith  a.  Marvin,  25  How.  Pr.,  317. 

MOTIONS  AND  ORDERS. 

1.  Where  the  court  at  general  term,  on  reversing  a  common-law  certio- 
rari,  awarded  no  costs,  an  application  for  costs  made  at  special  terra 
is  not  improper,  though  it  is  more  seemly  to  address  the  general  term. 
Supreme  Ct^  1859,  People  on  rel.  Keenholts  a.  Robinson,  25  How. 
Pr.,  345. 

2.  A  motion  to  open  a  default  taken  on  an  appeal,  at  general  term,  is 
properly  made  at  special  term,  although  it  might  perhaps  be  made  at 
general  term.     Supreme  Ct.,  1862,  Strong  a.  Hardenburgh,  25  How. 
Pr^  438. 

3.  Every  person  whose  rights  are  injuriously  affected  by  a  judgment,  or 
proceedings  under  't,  has  the  right  to  move  the  court  to  set  aside  or 
amend  them,  although  he  is  not  a  party  to  the  action.     Supreme  Ct., 
Sp.  T.,  1863,  Gould  a.  Mortimer,  Ante,  448. 

4.  A  motion  to  vacate  an  order  of  arrest  after  the  defendant  has  been 
discharged  on  bail,  is  not  a  preferred  motion.     Supreme  Ct.,  Chambers, 
1860,  Cummings  a.  Woolley,  Ante,  297,  note. 

5.  The  power  to  strike  out  a  defence  on  motion  should  never  be  exer- 
cised in  a  case  in  the  slightest  degree  doubtful,  nor  unless  the  court 
can,  upon  a  mere  statement  of  the  case  and  without  argument,  declare 
the  defence  to  be  irrelevant,  or  frivolous.     N.  Y.  Com.  PL,  1863, 
Webb  a.  Van  Zandt,  Ante,  190. 

6.  It  is  sufficient  ground  for  denying  a  motion  to  set  aside  a  judgment 
for  irregularity,  that  the  irregularity  complained  of  is  not  specified  in 
the  notice  of  motion.     Supreme  Ct.,  1863,  Lewis  a.  Graham,  Ante,  126. 

7.  The  issuing  of  an  execution  in  violation  of  a  stay  of  proceedings  is  a 
substantial  grievance,  and  not  a  mere  irregularity,  within  the  rule  that 
a  notice  of  motion  founded  on  an  irregularity  must  specify  it     N.  Y. 
Com.  PL,  1863,  Jackson  a.  Smith,  Ante,  201. 

8.  The  court  is  not  bound  to  set  aside,  on  motion,  a  confession  of  judg- 
ment by  a  married  woman,  even  if  it  should  be  held  that,  by  the  law 
in  force  at  the  time  of  the  entry  of  the  judgment,  the  only  proper  form 
of  judgment  would  have  been  to  create  a  specific  lien  upon  the  defend- 
ant's separate  property.     Unless  the  equities  of  the  case  require  inter- 
ference on  her  behalf,  she  will  be  left  to  seek  relief  by  action.    Supreme 
Ct^  1862,  Knickerbacker  a.  Smith,  Ante,  241. 

9.  In  a  case  of  conflicting  affidavits,  on  a  motion  to  vacate  an  order  of 
arrest,  granted  on  the  ground  of  a  fraudulent  removal  of  defendant's 
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property,  the  fact  that  the  defendant  did  not  dispute  the  claim  in  suit, 
and  that,  though  of  abundant  ability  to  pay  it,  he  was  about  to  remove 
from  the  State  without  doing  so, — Held,  proof  of  a  fraudulent  intent 
on  his  part,  which  rendered  his  affidavit  less  worthy  of  credit  than 
that  of  the  plaintiff.  .  N.  Y.  Com.  PL,  1863,  Brodsky  a.  Ihms,  Ante, 
251. 

10.  On  a  motion  to  confirm  the  report  of  commissioners  appointed  in 
proceedings  to  acquire  private  property  for  public  purposes,  the  court 
cannot  entertain  objections  as  to  the  amount  at  which  the  property 
taken  was  assessed,  nor  to  the  amount  awarded  as  damages,  unless 
some  erroneous  rule  of  valuation  has  been  adopted  other  than  a  mere 
mistake  of  judgment,  or  there  has  been  committed  some  gross  wrong 
or  glaring  mistake  in  making  the  estimate.     Supreme  Ct.,  Chambers, 
1863,  Matter  of  Central  Park  Extension,  Ante,  56. 

11.  It  is  the  duty  of  such  commissioners,  in  case  of  conflicting  claims  of 
title  to  the  property  taken,  to  decide  upon  such  claims,  and  award  the 
damages  accordingly.     Ib. 

12.  An  order,  requiring  the  adverse  party  to  appear  before  the  officer 
and  attend  the  examination  of  a  witness,  is  an  order  made  out  of  court, 
and  without  notice,  and  the  Code  of  Procedure  authorizes  such  an  or- 
der to  be  made  by  any  judge  of  the  court,  in  any  part  of  the  State. 
Supreme  Ct.,  1858,  Bank  of  Silver  Creek  a.  Browning,  Ante,  272. 

•  13.  It  cannot  be  regarded  as  merely  an  order  to  show  cause  why  the 
deposition  should  not  be  taken,  and  hence  equivalent  to  a  motion  on 
notice,  and  therefore  not  proper  to  be  made  in  the  first  district  in  an 
action  triable  elsewhere.  Ib. 

14.  It  may  be  otherwise  of  an  order,  under  the  Laws  of  1851,  ch.  472, 
to  show  cause  why  the  testimony  should  not  be  taken  by  a  referee,  to 
be  appointed  by  a  judge.  Ib. 

APPEAL,  22 ;  CONFESSION  OF  JUDGMENT,  8  ;  DISCONTINUANCE,  3  ;  DIS- 
MISSAL OF  COMPLAINT,  1,  2 ;  FORMER  ADJUDICATION  ;  GUARD^YN  'AD 
LITEM;  JUDGMENT,  26 ;  STAY  OF  PROCEEDINGS. 

MUNICIPAL  CORPORATIONS. 

1.  A  municipal  corporation,  having  the  legal  power  and  duty  and  the 
means  to  construct  and  keep  in  repair  their  streets,  are  liable  to  a  per- 
son who  is  injured  by  their  neglect  to  make  necessary  repairs.     W.  Y. 
Superior  Ct.,  1862,  Davenport  a.  Ruckman,  Ante,  341. 

2.  No  distinction  exists  between  sidewalks  and  carriage-ways  in  respect 
to  the  duty  of  the  Corporation  of  the  city  of  New  York  in  this  re- 
spect    Ib. 

ACTIONS,  1. 
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NE  EXEAT. 

The  writ  of  ne  exeat  is  abolished  by  the  Code  of  Procedure.  The  only 
cases  in  which  arrest  is  now  allowed  in  civil  actions  are  provided  by 
the  Code.  N.  T.  Superior  Ct.,  1863,  Johnston  a.  Johnston,  Ante,  43. 

NEGLIGENCE. 

Of  negligence  by  a  person  holding  a  guaranty,  in  his  prosecution  of  the 
principal  debtor.  Cady  a.  Sheldon,  38  Barb.,  103. 

NEW  PROMISE. 

An  explicit  acknowledgment,  after  coming  of  age,  of  a  debt  contracted  in 
infancy,  is  not  equivalent  to  a  new  promise,  though  it  may  be  evidence 
from  which  the  jury  may  infer  a  new  promise.  Supreme  Ct.,  1858, 
Bank  of  Silver  Creek  a.  Browning,  Ante,  272. 

NEW  TRIAL. 

1.  The  court  at  special  term  has  authority  to  grant  new  trials  for  errors 
in  law,  committed  by  a  judge  at  circuit.     Supreme  Ctn  1863,  Potter 
a.  Chadsey,  Ante,  146. 

2.  Where,  in  an  action  for  rent,  the  actual  hiring  and  the  actual  occu- 
pancy, were  such  questions  of  fact  that  the  judge  or  jury  passing  upon 
the  same  might  find  for  the  plaintiff  without  violence  to  the  evidence, 
and  the  plaintiff  might  have  submitted  these  questions  to  the  jury,  but 
did   not,  and  the  judge  was  therefore  necessarily  obliged  to  decide 
them   himself, — Held,  that  a  motion  for  a  new  trial,  on  exceptions 
taken  to  a  nonsuit  ordered  at  the  trial,  must  be  denied.     The  decision 
of  the  justice,  on  the  motion  for  a  nonsuit,  is,  so  far  as  the  questions 
of  law  are  concerned,  the  application  of  the  law  to  proved  and  ascer- 
tained facts.     Supreme  Ct.,  1862,  Terry  a.  Bonesteel,  25  How.  Pr«, 
422. 

3.  Where,  in  nn  action  in  which  the  purchaser  of  the  good-will  sought  to 
recover  damages  caused  by  an  attachment  levied  by  the  advice  of  the 
seller,  the  judge,  though  ruling  that  it  was  no  breach  of  the  contract, 
admitted  evidence  of  the  attachment,  and  it  formed  an  element  in  the 
damages ; — held,  that  the  verdict  should  be  set  aside.     Supreme  Ct., 
1858,  Kellogg  a.  Totten,  Ante,  35. 

4.  A  verdict  should  not  be  set  aside  merely  because  the  jury  were  per- 
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mitted  to  separate  after  the  charge  and  before  rendering  a  verdict,  and 
the  subject  of  the  suit  was  talked  of  in  their  presence  by  the  by- 
standers, unless  it  is  shown  that  the  irregularities  actually  prejudiced 
the  defendant,  or  it  is  distinctly  shown  that  some  communication  was 
actually  made  touching  the  merits  of  the  action.  Supreme  Ct.,  1862, 
Hager  a.  Hager,  38  Barb.,  92. 

5.  The  trial  of  issues  of  fact  in  a  divorce  case  is  to  be  reviewed,  and  a 
new  trial  granted  or  refused,  not  upon  the  principles  applicable  to  a 
strict  bill  of  exceptions  at  common  law,  but  on  those  which  governed 
a  court  of  equity.     Unless  the  errors  are  such  as  to  render  the  trial  an 
unfair  one,  or  substantially  affect  the  verdict,  a  new  trial  will  be  denied. 
Latterly,  even  courts  of  law  undertake  to  judge  for  themselves  of  the 
materiality  of  evidence  found  to  have  been  improperly  admitted  or 
rejected ;  and  when  satisfied  that  no  injustice  has  been  done,  and  that 
the  verdict  would  have  been  the  same  with  or  without  such  evidence, 
they  have  refused  a  new  trial.     [6  Bing.,  561.]     In  courts  of  equity, 
the  application  for  a  new  trial  is  in  the  discretion  of  the  judge;  and, 
upon  principles  well  settled  before  the  Code,  and  not  altered  thereby, 
a  new  trial  would  not  be  awarded  in  actions  of  divorce,  unless  for  sub- 
stantial errors,  showing  that  a  fair  trial  was  not  had,  and  affording 
reasonable  doubt  as  to  the  justice  of  the  result.     This  doctrine  is  es- 
pecially applicable  when  the  defendant's  guilt  satisfactorily  appears, 
and  a,  new  trial  is  asked  of  recriminatory  charges,  merely  on   the 
ground  that  some  irrelevant  testimony  was  admitted,  or  some  of  slight 
relevancy  was  rejected.     Ct.  of  Appeals,  1862,  Forrest  a.  Forrest.  25 
N.  Y.,  501  ;  affirming  S.  C.,  6  Duer,  102. 

6.  In  an  action  in  which  the  complaint  alleged  a  sale  and  delivery  of  a 
chattel,  and  demanded  judgment  for  the  price,  the  proof  was  of  a  con- 
ditional agreement  to  purchase  at  a  future  time.     The  trial  was  con- 
ducted without  reference  to  the  allegations,  but  the  referee  was  of 
opinion  that  upon  the  facts  there  was  no  sale,  either  conditional  or 
absolute. 

Hdd,  that  on  setting  aside  his  report,  on  the  ground  that  the  facts 
proved  did  amount  to  a  sale,  a  new  trial  must  be  ordered,  because  the 
defendants  should  be  at  liberty  to  furnish  further  evidence  in  support 
of  their  defence.  Supreme  Ct.,  1862,  McDonald  a.  Pierson,  38  Barb., 
128. 

7.  In  an  action  against  husband  and  wife,  to  recover  possession  of  real 
property,  the  plaintiff  alleged  that  the  husband  was  in   possession^ 
claiming  in  right  of  his  wife;  and  the  evidence  was  that  he  claimed  in 
his  own  right,  and  that  the  wife  had  no  title. 

Held,  that  a  joint  verdict  having  been  rendered  against  both,  it 
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must  be  set  aside,  and  a  new  trial  ordered.     Supreme  Ct.,  1862,  Rose 
a.  Bell,  38  JBarb^  25. 

8.  Where  the  Court  of  Appeals  reversed  a  conviction,  on  the  ground 
that  the  law  authorizing  punishment  had  been  repealed ;  and  their 
order  also  awarded  a  new  trial, — Held,  that  the  latter  direction  was 
im providently  granted,  and  that  the  accused  was  entitled  to  a  dis- 
charge. The  Court  of  Over  and  Terminer  could  properly  order  the 
discharge  without  a  further  trial,  notwithstanding  the  formal  order  for 
a  new  trial  by  the  appellate  court,  since  the  facts  and  reasons  involved 
in  the  judgment  of  reversal  warranting  such  discharge  were  contained 
in  the  record  which  was  before  the  court  below.  Ct.  of-  Appea.lt, 
1863,  Hartung  a.  People,  25  How.  Pr.,  221 ;  reversing  S.  C.,  23  Ib., 
314. 

JUDGMENT,  3. 


NEW  YORK  (Cm-  OK). 

1.  The  Corporation  are  liable  for  injuries  sustained  by  reason  of  an  un- 
guarded excavation  or  area,  made  within  the  bounds  of  the  highway 
by  a  private  person,  and  which  the  Corporation,  after  notic^  neglect 
to  guard  or  repair.     N.  Y.  Superior  Ctn  1862,  Davenport  a.  Ruck- 
man,  Ante,  341. 

2.  Notice  to  guard  or  repair  such  excavation  may  be  inferred  from  the 
lapse  of  time.     Ib. 

3.  Under  the  Laws  of  1859,  ch.  101, — which  provides  in  section  ,2  for 
the  appointment  of  commissioners  of  appraisal  for  the  purpose  of  ac- 
quiring land  for  a  park  in  the  city  of  New  York, — such  commissioners 
have  power  to  assess  adjoining  property  for  the  improvement.     The 
intent  of  the  Legislature  is  clear,  from  section  9, — which  provides  that 
the  city  shall  pay  awards  for  damages  "over  and  above  the  sums  that 
may  be  assessed"  on  the  parties  benefited.     Supreme  Ct.,  Chambers, 
1863,  Matter  of  Central  Park  Extension,  Ante,  56. 

4.  Such  commissioners  are  not  obliged  to  confine  their  assessments  within 
the  distance  of  half  a  block  from  the  improvement.     This  restriction 
in  the  act  of  1813  is  removed  by  Laws  of  1815,  ch.  152.     Ib. 

5.  There  is  nothing  in  the  act  of  1859  to  warrant  the  appointment  of.  a 
separate  board  to  assess  the  benefit  of  the  improvement  to  the  neigh- 
boring proprietors.     The  commissioners  of  appraisal   are   the   same 
persons  as  the  commissioners  of  estimate  and  assessment  therein  men- 
tioned.    Ib. 

6.  The  objection  that  the  act  does  not  designate  the  number  of  com- 
missioners is  unavailing.     The  number  was  already  fixed  by  general 
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statutes,  or  the  court  would  have  power,  under  section  7  of  article  1  of 
the  Constitution,  to  fix  the  number  at  not  less  than  three.  Ib. 
7.  Form  .of  notice  requisite  under  the  provision  of  the  laws  relating  to 
the  inspection  of  buildings  and  the  prevention  of  fires  in  the  city  of 
New  York.  (Laws  of  1862,  574,  ch.  356.)  Fire  Department  a.  Wil- 
liamson, Ante,  402;  reversing  S.  C.,  Ib.,  195. 

ACQUIRING  PRIVATE  PROPERTY  FOR  PUBLIC  USE,  2;  ASSESSMENT;  CITY 
JUDGE  OF  NEW  YORK;  MUNICIPAL  CORPORATIONS,  2. 

NONSUIT. 

1.  Where  undisputed  evidence  establishes  a  complete  defence  to  the 
action,  and  there  is  no  conflicting  evidence,  and  nothing  proper  to  be 
submitted  to  the  jury,  it  is  the  duty  of  the  court  to  dismiss  the  com- 
plaint, or  nonsuit  the  plaintiff,  or  direct  a  verdict  for  the  defendants. 
It  is  a  mistake  to  suppose  that  because  evidence  came  from  the  de- 
fendant after  the  plaintiff  has  rested,  the  case  must  go  to  the  jury. 
[13  Johns.,  334;  19  Ib.,  158;  3  Hill,  287;  7  Ib.,  529.]     The  right 
and  duty  to  nonsuit  are  correlative.     The  right  to  nonsuit  implies  the 
duty;  and  error  lies  if  the  circuit  judge  refuses  to  nonsuit  in  a  proper 
case.      Ct.  of  Appeals,  1862,  Lomera.  Meeker,  25  N.  F.,  361. 

2.  It  cannot  be  objected  to  this  course  that  the  credibility  of  a  witness 
should  be  submitted  to  the  jury,  where  the  testimony  of  the  witness 
was  not  impeached  or  contradicted,  and  is  positive  and  direct,  and  not 
incredible  upon  its  face.     It  is  the  duty  of  the  court  and  jury  to  give 
credit  to  his  testimony.     The  positive  testimony  of  an  unimpeached, 
uncontradicted  witness,  cannot  be  disregarded  by  court  or  jury,  arbi- 
trarily or  capriciously.     Ib. 

NEW  TRIAL,  2;  TRIAL,  12. 

NOTICE. 

1.  The  notice  to  be  given  to  owners  of  buildings  under  Laws  of  1862,  ch. 
365,  in  case  of  inadequate  safeguards  against  fire  in  New  York  city, 
must  state  the  infringement  with  sufficient  precision  to  leave  no  doubt 
as  to  the  alteration  or  addition  required.     N.  F.  Superior  Ct.,  1863, 
Fire  Department  a.  Williamson,  Ante,  402  ;  reversing  S.  C.,  Ib.,  195. 

2.  A  notice  stating  the  defect  in  the  alternative,  is  insufficient  to  ground 
an  action  for  a  violation  of  this  statute.     Ib. 

RECEIVER,  13;  TENDER,  2;  TRUST,  2. 
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OFFER  TO  ALLOW  JUDGMENT. 

1.  In  an  action  against  several  defendants,  an  offer  to  allow  judgment, 
under  section  385  of  the  Code,  in  order  to  preclude  the  plaintiff  from 
recovering  costs  if  he  fails  to  obtain  a  more  favorable  judgment  than 
contained  in  such  offer,  must  be  expressly  an  offer  on  behalf  of  all  the 
defendants,  or,  at  lea«t,  on  behalf  of  all  as  to  whom  the  cause  is  in  a 
situation   to  perfect  judgment.     Supreme  Ct^  1862,  Griffiths  a.  De 
Forest,  Ante,  292. 

2.  Such  offer  is  unavailable,  unless  the  cause  is  in  such  a  situation  in  re- 
spect to  other  defendants  than  those  making  the  offer,  that  the  plain- 
tiff, on  filing  the  offer,  can  immediately  take  judgment  against  all  for 
the  amount  or  to  the  effect  specified.     N.  Y.  Com.  PI.,  Sp.  T^  1859, 
Brusle  a.  Gilmer,  Ante,  292,  note. 

3.  It  seems,  that  the  offer  in  any  case  would  be  insufficient  if  it  involved 
the  necessity  of  severing  the  action.     Supreme  Ct~,  1862,  Griffiths  a. 
De  Forest,  Ante,  292. 

OFFICER. 

The  insertion  by  trustees  of  a  school  district  in  their  warrant  for  the  col- 
lection of  a  school-tax  for  the  same,  of  a  charge  which  they  are  not 
authorized  to  collect  without  a  vote  of  the  district,  does  not  render  the 
warrant  void  except  for  the  excess,  and  does  not  render  them  person- 
ally liable  in  damages  for  enforcing  it,  but  liable  only  to  an  action  to 
recover  back  the  excess.  Supreme  Ct^  1860,  Colton  a.  Beardsley,  38 
Barb.,  29. 

PARTIES. 

1.  The  term  "parties,"  in  the  sense  of  the  rule  which  renders  a  prior 
judgment  conclusive  upon  those  who  sustain  the  character,  is  not  re- 
stricted to  those  who  are  parties  on  the  record ;  it  includes  all  who 
have  a  direct  interest  in  the  subject-matter  of  the  suit,  and  a  right  to 
make  a  defence,  or  control  the  proceedings.     Supreme  Ct.,  1863,.  BUTT 
a.  Bigler,  Ante,  177. 

2.  Thus,  where  assignees  succeeding  to  the  real  estate  of  a  judgment- 
debtor  had  information  of  a  motion  made  to  correct  the  docket  of  the 
judgment,  so  as  to  give  it  effect  by  relation  back  to  a  time  anterior  to 
the  assignment,  and   they  neglected  to  present  their  rights  to  the 
court; — Held,  that  they  were  bound  by  the  decision  granting  the 
motion.     Ib. 

8.  Where  one  allowed  his  partner  to  bring  an  action  in  his  own  name 
VOL.  XVI.— 35 
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on  a  demand  due  the  partnership, — Held,  that  he  could  not  impeach 
the  title  of  another,  who  had,  in  good  faith,  purchased  the  judgment 
recovered,  from  the  former,  who  was  plaintiff  on  the  record.  N.  Y. 
Com.  PI,  1863,  McCotter  a.  McCotter,  Ante,  265. 

4.  Every  action  must  now  be  prosecuted  in  the  name  of  the  real  party  in 
iaterest,  except  in  the  few  cases  of  trust  and  representation  excepted 
by  law.     (Code,  §  111.)     The  object  of  this  provision  was  to  abolish 
the  distinction  between  the  former  practice  of  courts  of  common  law 
and  chancery,  and  give  full  effect,  at  law  as  well  as  in  equity,  to  assign- 
ments of  rights  of  action  by  permitting  and  requiring  the  assignee  to 
sue  in  his  own  name.     If,  as  between  the  assignor  and  assignee,  the 
transfer  is  complete,  so  that  the  former  is  devested  of  all  control  and 
right  to  the  cause  of  action,  and  the  latter  is  entitled  to  control  it  and 
receive  its  fruits,  the  assignee  is  the  real  party  in  interest,  whether  the 
assignment  was  with  or  without  consideration,  and  notwithstanding 
the  assignee  may  have  taken  it  subject  to  all  equities  between  the 
assignor  and  third  persons.     The  consideration  and  circumstances  of 
the  transfer  may  be  important  with  a  view  to  settle  the  equities  and 
establish  the  rights  of  others ;  but  if  it  is  absolute  as  between  the  im- 
mediate parties  to  it,  the  assignor  not  only  may,  but  must,  bring  the 
action  in  his  own  name.     Thus  the  indorsee  of  a  note,  for  a  consider- 
ation not  to  be  paid  till  the  note  should  be  collected,  is  the  real  party 
in  interest  to  maintain  an  action  thereon.     It  does  not  affect  the  trans- 
action that  the  consideration  was  not  to  be  paid  until  the  notes  should 
be  collected,  and  that  it  may  be  its  payment  was  conditional,  depend- 
ing upon  that  contingency.     The  notes  became  the  property  of  the 
plaintiff,  although  his  liability  to  pay  for  them  was  contingent.     Ct. 
of  Appeals,  1862,  Cummings  a.  Morris,  25  N.  Y.,  625;  affirming  S. 
C.,  3  Bosw.,  560. 

5.  An  action,  upon  a  subscription  payable  to  the  trustees  to  be  ap- 
pointed, or  a  committee  to  be  appointed  by  a  designated  body,  may 
be  brought  after  the  appointment  and  incorporation  of  such  trustees,  in 
their  corporate  name,  without  assignment  from  the  committee  origi- 
nally appointed.     Supreme  Ct^  1862,  Dansville  Seminary  a.  Welch, 
38  jBarb^  221. 

6.  Although  a  State  of  the  Union  has  adopted  an  ordinance  of  secession, 
and  is  under  insurrectionary  control,  it  is  still  entitled  to  bring  suit  in 
our  courts.     Supreme   Ct^  Chambers,  1863,  United  States  a.  Victor, 
Ante,  153. 

7.  An  answer  averring  that  the  plaintiff  was  a  citizen  of  Florida,  and  en- 
gaged in  war  against  the  United  States,  is  good.     Though  not  an  alien 
enemy  he  is  an  enemy,  and  his  rights  to  sue  in  our  courts  are  sus- 
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pended  during  the  continuance  of  the  war.     Supreme  Ct.t  1863,  San- 
derson a.  Morgan,  25  How.  Pr.t  144. 

8.  Wife  not  a  proper  party  to  an  action  against  her  husband  to  recover 
possession  of  land  from  them  which  she  assumed  to  purchase,  when,  as 
a  married  woman,  she  had  no  power  to  do  so.     Rose  a.  Bell,  38  Barb., 
25. 

9.  A  married  woman,  who  carries  on  a  separate  business, — as  she  is  al- 
lowed to  do  by  Laws  of  1860,  157,  ch.  90,  §  2, — and  who  purchases 
goods  for  the  business,  and  uses  them  therein,  is  liable  in  an  action  for 
the  price  of  such  goods.     N.  Y.  Superior  Ct.,  1863,  Coster  a.  Isaacs, 
Ante,  328. 

10.  So,  if  she  leases  a  store  for  a  business  conducted  by  her,  on  her  sep- 
arate account,  and  uses  it  for  that  purpose,  she  is  liable  for  the  rent 
Ib. 

11.  One  of  several  joint-owners  of  a  vessel  may  sue  for  his  share  of  a  de- 
mand due  such  owners,  without  joining  his  co-tenant  whose  share  has 
already  been  paid.     Supreme  Ct^  1863,  Bishop  a.  Edoaiston,  Ante,  466. 

12.  Where  one  copartner  makes  a  sale  of  the  partnership  property  in 
his  own  name,  and  without  disclosing  the  name  of  his  copartner  hav- 
ing an  interest  therein,  and  at  the  same  time  makes  a  warranty  of  the 
soundness  of  the  thing  sold,  also  in  his  own  name,  an  action  may  be 
maintained  against  him  for  a  breach  of  the  contract  of  warranty  with- 
out joining  his  copartner  in  the  action.     A  partner  having  made  a 
contract  in  his  own  name,  and  not  in  the  name  of  himself  and  his  co- 
partner, cannot  be  allowed  to  turn  the  other  party  to  the  contract  over 
to  a  litigation  with  a  stranger,  simply  because  the  latter  had  an  inter- 
est in  the  property  sold.     The  power  of  a  partner  to  bind  his  copart- 
ner is  an  application  of  the  doctrine  of  agency,  and  it  is  a  general 
principle  that  if  a  person  would  excuse  himself  from  responsibility  on 
the  ground  of  agency,  he  must  show  that  he  disclosed  his  principal  at 
the  time  of  making  the  contract,  and  that  he  acted  on  his  behalf  so  as 
to  enable  the  party  with  whom  he  deals  to  have  recourse  to  his  prin- 
cipal in  case  the  agent  had  authority  to  bind  him.     [2  Kent's  Com., 
630.]     Supreme  Ct.,  1863,  Cookingham  a.  Lusher,  38  Barb^  656. 

13.  In  an  action  brought  by  the  corporation  against  holders  of  its  stock, 
alleged  to  be  spurious  stock,  to  ascertain  its  invalidity  and  enjoin  the 
holder  from  enforcing  any  claim  founded  upomit,  it  is  no  objection 
that  it  appears  that  there  are  such  holders  of  spurious  stock  who  were 
not  joined  as  defendants.     Their  rights  can  be  ascertained  in  another 
action  without  interfering  with  the  determination  as  to  the  present  de- 
fendants.    Supreme  Ct.,  Sp.  T^  1860,  N.  Y.  <fe  New  Haven  R.  R.  Co. 
a.  Schuyler,  38  Barb^  534. 
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14.  In  an  action  by  a  legatee  to  recover  a  legacy  which  was  charged 
upon  real  estate  that  was  by  the  same  will  devised  to  the  person  who 
was  appointed  administrator  with  the  will  annexed, — Held,   1.  That 
the  plaintiff's  remedy  was  not  confined  to  the  land,  but  that  he  might 
maintain  an  action  on  the  bond  of  the  administrator.     2.  That  as  the 
complaint  alleged  that  all  of  the  personal  property   of  the   testator 
passed  to  such  administrator,  and  that  he  died  insolvent,  having  con- 
verted it  to  his  own  use;  there  was  no  necessity  for  an  accounting. 
The  want  of  the  assets  renders  it  unnecessary.     3.  That  the  represent- 
atives of  all  the  sureties  were  necessary  parties  to  the  suit.     4.  That 
it  was  necessary  that  all  legatees  interested  should  be  joined  as  parties 
to  the  suit,  or  that  the  complaint  should  be  by  one  on  behalf  of  him- 
self and  all  the  others.     Supreme  Ct.,   1 860,  Towner  a.  Tooley,  38 
Barb.,  598. 

15.  The  creditors,  for  whose  benefit  a  general  assignment  was  made,  be- 
ing very  numerous,  a  part  of  them  brought  an  action  for  an  account- 
ing and  settlement  of  the  estate,  in  which  the  principal  question  was — 
whether  the  sale  of  certain  real  property  should  be  had  immediately,  or 
be  longer  delayed ;  the  plaintiffs,  who  were  among  the  preferred  credi- 
tors, alleged  that  they  sued  as  well  on  behalf  of  all  other  creditors,  who 
were  too  numerous  to  be  joined,  and  that  they  had  no  means  of  know- 
ing who  were  creditors,  or  their  number,  except  as  to  such   as  were 
preferred. 

Held,  that  this  was  a  proper  case  for  suing  in  this  manner,  and 
that  a  difference  of  opinion  as  to  the  best  time  of  disposing  of  the 
property  could  not  be  deemed  an  hostility  of  interest:  for  as  matter  of 
law,  the  interest  of  all  the  creditors  on  this  question  must  be  deemed 
identical :  and,  were  it  otherwise,  both  classes  of  interest  in  opinion 
might  be  deemed  represented,  a  part  by  the  plaintiff  and  a  part  by 
the  defendant.  Supreme  Ct.,  1862,  Brooks  a.  Peck,  38  Barb.,  519. 

16.  In  such   action  it  is  not  necessary  that  all  the  preferred   creditors 
should  be  made  parties  by  name.     Ib. 

17.  -Where  there  are  several  legacies,  and  the  fund  is  insufficient,  an  ac- 
tion must  be  brought  in  the  name  of  all,  or  in  the  name  of  one  in  be- 
half of  himself  and  of  all  the  others.     Supreme  Ct.,  1860,  Towner  a. 
Tooley,  38  Barb.,  598. 

18.  The  provision  of  section  120  of  the  Code, — that  persons  severally 
liable  on  the  same  obligation  or  instrument,  including  parties  to  bills 
and  notes,  may,  all  or  any,  be  included  in  the  same  action, — does  not  ap- 
ply to  actions  other  than   those  on  written   instruments.     The  word 
"  obligation"  is  to  be  taken  here  not  in  its  popular  signification,  as  any 
act  by  which  a  person  becomes  bound,  but  in  its  legal  sense  of  a  bond 
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or  writing  in  the  nature  of  a  bond.     Supreme  Ct^   1861,  Strong  a. 
Wheaton,  38  Barb.,  616. 

19.  That  in  an  action  on  a  joint  and  several  bond,  all  the  sureties  who 
are  able  to  respond  to  the  complaint  must  be  brought  in  as  defendants. 
[1  Sim.,  8,   247  ;   16  Ves.,  326  ;  5  Paige,  92;  Edw.  on  R.,  99,  over- 
ruling 2  Edw.,  53.]     Towuer  a.  Tooley,  38  Burb^  598. 

20.  Where  parties  are  jointly  and  severally  liable,  an  action   must  Ixi 
against  all,  or  against  one  only.     And  where  it  was  brought  against 
several,  but  less  than  all,  and  it  did  not  appear  by  the  complaint  that 
the  omitted  party  was  still  living, — Held,  that  the  defect  of  parties 
would  not  be  a  ground  of  demurrer,  but  the  objection  having  been 
taken  by  answer,  and  it  being  conceded  that  the  omitted  party  was 
still  living,  the  action  could  not  be  maintained  without  bringing  him 
in.     Supreme  Ct.,  1861,  Strong  a.  Wheaton,  38  Barb.,  616. 

21.  A  banking  association,  organized  under  the  general  law,  may  law- 
fully sue  in  the  name  mentioned  in  its  certificate  of  incorporation.  The 
provision  that  suits  may  be  prosecuted  in  the  name  of  the  president  of 
the  association,  is  permissive  only,  and  not  imperative.     [Act  of  1838, 
§  21.]     The  association  being  a  corporation,  the  general  rule  of  the 
common  law  applies,  that  it  has  a  capacity  to  sue  and  be  sued  by  its 
corporate  name.      Ct.  of  Appeals,  1862,  Leonardsrille  Bank  a.  Willard, 
25  N.  Y^  574;  affirming  S.  C.,  16  Abbotts1  Pr.,  111. 

22.  Of  the  ground  of  the  jurisdiction  of  courts  of  this  State  over  foreign 
corporations.     Merrick  a.  Brainard,  38  Barb.,  574. 

23.  In  an  action  by  the  equitable  owner  of  land,  to  set  aside  a  sale  of  it 
upon  execution  on  a  judgment  against  one  having  merely  a  pritna 

facie  legal  title,  the  attorney  in  the  judgment  and  execution,  who 
claims  no  interests  in  the  judgment  or  in  the  purchase  at  the  sale,  is 
not  a  proper  party.  Supreme  Ct.,  1862,  Tisdale  a.  Jones,  38  B*rb^ 
523. 

24.  That  where  legacies  are,  or  may  be,  a  charge  on  real  estate,  the  lega- 
tee, in  his  action  to  recover  it,  may,  if  he  chooses,  make  the  owners  of 
the  land  parties,  so  that  he  may  have  a  decree  against  them  in  case 
the  personal  estate  is  insufficient.     Towner  a.  Tooley,  38  Barb.,  598. 

25.  Landlord  and  tenant  may  each  maintain  an  action  for  injury  to  his 
particular  estate.     Ct.  of  Appeals,  1862,  Austin  a.  Hudson  River  R.  R. 
Co.,  25  N.  T.,  334. 

26.  It  is  no  longer  necessary,  to  enable  one  who  has  had  a  reversionary 
interest  in  lands  to  maintain  an  action  in  the  nature  of  waste,  that  he 
should  be  seized  of  that  interest  at  the  time  the  action  is  brought.     It 
is  enough  if  he  was  seized  of  the  interest  at  the  time  the  waste  was 
committed  ;  and  indeed,  it  seems,  that  this  is  not  necessary  in  the  case 
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of  an  heir,  who  may  recover  for  waste  done  in  the  time  of  his  ances- 
tor. The  common-law  rule,  if  it  would  preclude  such  an  action,  must 
be  deemed  modified  by  our  statute.  [1  Rev.  Stat.,  750,  §  8.]  Ct.  of 
Appeals,  1862,  Robinson  a.  Wheeler,  25  N.  Y.,  252. 

CORPORATION,  1,  2  ;  COUNTER-CLAIM,  1 ;  INJUNCTION,  1 ;  INTERPLEADER. 

PARTNERSHIP. 

1.  The  prohibition  of  1  Rev.  Stat.,  766,  §§  20,  21, — against  any  assign- 
ment being  made  by  the  members  of  a  limited  partnership  with  intent 
to  prefer  one  creditor  over  another, — applies  merely  to  preferences  by 
the  firm  or  by  any  of  its  partners,  both  in  assignments  by  the  firm  of 
firm  property,  and  in  assignments  by  the  members  of  their  individual 
property,  including  their  interest  in  the  firm  effects.     Supreme  Ct^ 
1862,  Fanshawe  a.  Lane,  Ante,  71. 

2.  An  assignment  by  a  general  partnership,  preferring  a  debt  due  to  a 
firm  of  which  one  or  more  of  the  assignors  are  members,  is  not  void 
as  made  for  the  benefit  of  the  assignor,  or  intended  to  delay  credit- 
ors.    Jb. 

3.  Policy  of  the  laws  relating  to  limited  partnerships  in  these  respects,  in 
the  several  States,  reviewed.     Ib. 

4.  The  members  of  a  limited  partnership,  before  or  after  insolvency,  are 
just  as  liable  to  be  sued  for  their  debts  as  other  natural  persons.    Their 
creditors  are  entitled  to  recover  judgments  against  them,  with  the  view 
to  reach  the  individual  property  as  well  as  the  partnership  property. 
It  is  true  the  partnership  property  of  a  limited  partnership  is  a  trust 
fund  for  the  payment  of  the  partnership  debts ;  but  so  is  the  partner- 
ship property  of  all  partnerships,  general  or  special.     The  only  differ- 
ence between  the  property  of  a  general  and  a  special  partnership,  in 
this  respect,  is  such  as  is  made  in  the  20th  and  21st  sections  of  1  Rev. 
Stat.,  766, — forbidding  the  giving  of  any  preference  among  the  credit- 

'  ors  of  a  special  partnership  as  therein  prescribed.  A  creditor  of  such 
partnership  may  acquire  a  lien  upon  the  partnership  property  by  pro- 
cedure in  invitum,  just  as  much  and  as  properly  in  one  case  as  in  the 
other.  [Overruling  7  Paige,  583  ;  2  Barb.,  379 ;  3  Sandf.,  299 ;  9 
Abbotts'  Pr.,  127.]  Ct.  of  Appeals,  1862,  Van  Alstyne  a.  Cook,  25 
N.  Y.,  489. 

5.  The  dissolution  of  a  limited  partnership  by  filing  a  notice  with  the 
county  clerk,  and  by  publication  for  four  weeks,  under  1  Rev.  Stat., 
767,  §  24,  does  not  become  operative  until  the  complete  performance 
of  both  those  acts.     Supreme  Ct.,  1862,  Fanshawe  a.  Lane,  Ante,  71. 

PAYMENT  INTO  COURT;  TENDER,  1. 
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PENALTY. 

The  repeal  of  a  law  imposing  a  penalty  determines  a  prosecution  for  its 
violation.  Supreme  Ct.,  Sp.  T.,  1863,  People  on  rel.  Cook  «.  Board  of 
Police,  Ante,  337. 

CONVICTION. 

PLACE  OF  TRIAL. 

1.  Except  in  so  far  as  the  place  of  trial  in  actions  to  recover  damages  for 
injuries  to  the  person  has  been  regulated  by  2  Rev.  Stat.,  409,  such  ac- 
tions are  transitory,  and  triable  in  any  county  which  the  plaintiff  may 
elect.     JV.  Y.  Superior  Ct.,  Chambers,  1863,  Mclvor  a.  McCabe,  Ante, 
319. 

2.  In  a  demand  to  change  the  place  of  trial  to  the  proper  county,  any 
suggestion  as  to  which  is  the  proper  county  is  surplusage.     Supreme 
Ct.,  Chambers,  1863,  Philbrick  a.  Boyd,  Ante,  393. 

3.  A  demand  to  change  the  place  of  trial  to  the  proper  county,  followed 
by  a  stipulation,  from  plaintiff,  changing  to  a  proper  county,  though 
not  the  one  suggested  by  the  defendant,  is  effectual  to  change  the 
place  of  trial,  "  by  consent  of  parties,"  within  the  meaning  of  section 
126  of  the  Code.     Ib. 

4.  Any  informality  in  such  stipulation  is  waived  by  the  defendant's  re- 
ceiving and  retaining  it  without  objection.     Ib. 

PLEADING. 

1.  The  rule  that  judgment  should  be  rendered  in  conformity  with  the 
allegations  and  proofs  of  the  parties,  secundum  allegata  et  probata,  is 
fundamental  iu  the  administration  of  justice,  and  has  not  been  exploded 
by  the  Code,  although  its  essential  vigor  has  been  doubtless  to  sum*- 
extent  impaired.     Ct.  of  Appeals,  18G2,  Wright  a.  Delafield,  25  -A~. 
Y^  266  ;  reversing  S.  C.,  23  Barb^  498. 

2.  A  complaint,  stating  a  promissory  note,  whereby  the  maker  promised 
to  pay  the  defendants  named,  "doing  business  under  the  partnership 
name  or  firm  of  C.  J.  &  Co.,"  and  that  said  note  was  "duly  indorsed 
by  said  defendants  by  their  said  partnership  name,"  sufficiently  avert* 
the  partnership ;  and  an  answer  thereto  deuyiug  "  the  indorsement  in 
the  complaint  alleged,"  does  not  put  the  partnership  iu  issue.     Hence 
under  such  pleadings,  evidence  offered  by  one  of  the  defendants,  that 
he  was  never  a  member  of  the  firm  of  C.  J.  <fe  Co.,  is  inadmissible. 
Ct.  of  Appeals,  1862,  Anable  a.  Couklin,  25  N.  Yn  470;    affirming 
S.  C.,  sub  nom.  Anable  a.  Steam-engine  Co.,  Ante,  286. 
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3.  In  alleging  deceit,  the  averment  that  the  defendant  falsely  and  fraudu- 
lently represented,  &c.,  is  sufficient  as  an  allegation  of  his  knowledge 
that  his  representations  were  false  [2   Johns.,  550] ;  but  if  this  were 
not  the  case,  an  objection  to  a  pleading  for  such  defect,  if  not  taken  at 
the  trial,  cannot  be  raised  on  appeal  from  the  judgment.     Ct.  of  Ap- 
peals, 1862,  Thomas  a.  Beebe,  25  N.  Y.,  244. 

4.  In  pleading  the  liability  of  a  stockholder  under  the  Laws  of  1848,  ch. 
40,  §  10, — which  provides  that  stockholders,  in  manufacturing  corpo- 
rations allowed  to  be  formed  by  that  act,  shall  be  liable,  in  case  the 
capital  is  not  paid  in,  for  debts  of  the  company,  in  an  amount  equal  to 
the  amount  of  stock  held, — it  must  be  averred  that  such  stockholder 
held  an  amount  of  stock  equal  to  the  amount  for  which  he  is  sought 
to  be  held  liable.      Ct.  of  Appeals,  1863,  Chambers  a.  Lewis,  Ante,  433. 

5.  In  pleading  the  liability  of  a  trustee  under  section  12  of  the  same  act, 
it  must  be  averred  that  the  debt  was  existing  at  the  time  of  the  failure 
to  publish  the  annual  certificate,  or  that  it  was  contracted  afterwards, 
before  such  report  was  published.     Ib. 

6.  In  pleading  the  liability  of  a  trustee  who  has  consented  to  an  increase 
of  the  company's  indebtedness  beyond  its  capital,  in  violation  of  sec- 
tion 23  of  the  same  act,  it  must  be  averred  that  the  excess  of  debt  over 
the  capital  was  equal  to,  or  exceeded,  the  amount  for  which  he  is 
sought  to  be  held  liable.     Ib. 

7.  Where,  in  an  action  upon  a  judgment,  the  defendant,  by  his  answer, 
puts  in  issue  the  existence  of  a  regular,  valid,  and  legal  judgment,  any 
evidence  tending  to  show  the  judgment  illegal  or  void  is  competent. 
Hence,  under  such  pleadings,  after  the  plaintiff  has  produced  a  certified 
copy  of  the  judgment-record,  the  defendant  may  prove  the  statute,  a 
rule  of  court  (the  judgment  being  a  foreign  judgment),  showing  the 
same  to  be  irregular,  and  a  certified  copy  of  the  record  showing  an  or- 
der of  that  court  vacating  the  judgment  on  the  ground  of  such  irregu- 
larity, although  the  vacatur  was  made  subsequent  to  the  issue  in  the 
action.     This  is  competent  under  a  general  denial,  for  it  shows  that  no 
such  judgment  as  the  plaintiff  has  alleged  in  his  complaint  has  in 
reality  existed,  that  it  never  existed  except  in  form,  and  was  ab  initio, 
unlawful,  irregular,  and  void.     Supreme  Ct.,  1862,  Kinsey  a.  Ford,  38 
Barb.,  195. 

8.  The  omission  in  pleading  to  contradict  an  allegation  of  the  adverse 
party's  previous  pleading,  though,  in  legal  effect,  an  admission  of  such 
allegation,  is  not  such  an  admission  that,  on  amending  by  inserting  a 
denial,  any  explanation  of  the  inconsistency  is  required.     Supreme  Ct., 
1863,  Fielden  a.  Casselli,  Ante,  289. 

9.  Any  defence  which  a  party  could  have  pleaded  puts  darrien  continu- 
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ance  as  a  matter  of  strict  right,  should  be  allowed  to  be  set  up  by  sup- 
plemental answer.     N.  Y.  Com.  PL,  1863,  Morel  a.  Garelly,  Ante,  269. 

10.  But,  if  the  defendant  is  guilty  of  laches,  it  is  in  the  discretion  of  the 
court  to  refuse  to  receive  the  plea.     Ib. 

11.  Where  a  defendant  is  brought  in  by  a  supplemental  complaint,  under 
an  order  requiring  him  to  be  made  a  party  without  prejudice  to  the 
proceedings  already  had,  his  allegation  in  his  answer  of  his  ignorance 
as  to  a  fact  admitted  by  the  answer  of  the  original  defendant,  to  whose 
interest  he  has  succeeded,  does  not  put  such  fact  in  issue,  as  a  like 
averment  in  the  original  answer  would  have  done.    The  only  thing 
that  can  properly  be  put  in  issue  by  the  answer  to  the  supplemental 
complaint,  in  such  case,  is  the  matter  showing  the  transmission  of  in- 
terest from  the  original  party.     The  new  party  was  bound  by  the  acts 
and  admissions  of  the  original  parties,  to  whose  rights  he  had  suc- 
ceeded.    [Stor.  Eq.  PL,  §  342;  1  Barb.  Ch.,  585.]      Ct.  of  Appeals, 
1862,  Forbes  a.  Waller,  25  N.  Y^  430. 

ANSWER;   COMPLAINT;   COUNTER-CLAIM;   DEMURRER;   INDICTMENT; 
JOINDER  OF  ACTION^  ;  MOTIONS  AND  ORDERS,  5 ;  VARIANCE. 

POLICE. 
STATUTES,  8. 

PROBATE. 

SURROGATES'  COURTS,  1-4. 

QUESTIONS  OF  LAW  AND  FACT. 

1.  In  actions  for  malicious  prosecution,  malice  is  a  question  of  fact,  and 
a  want  of  probable  cause  is  a  question  of  law.     Supreme  Ct.t  1862, 
Von  Latham  a.  Libby,  38  Barb^  339. 

2.  Although,  in  an  action  for  malicious  prosecution,  want  of  probable 
cause  is  a  question  of  law,  yet  the  question  may  properly  be  passed 
upon  by  the  jury,  in  the  absence  of  any  request  to  the  judge  to  instruct 
them  as  to  the  law.     N.  Y.  Superior  Ct.,  1863,  Haupt  a.  Pohlmann, 
Ante,  301. 

EXECUTION,  10. 

QUO  WARRANTO. 

1.  In  proceedings  upon  quo  warranto  to  try  the  title  to  an  elective  public 
office,  the  parties  interested  have  a  right  to  go  back  of  the  ballot-box 
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and  inquire  into  the  legal  qualifications  of  the  voters  who  voted  for 
the  office ;  and  in  case  any  such  voters  were  disqualified  by  a  want  of 
residence  for  four  months  in  the  county,  or  were  minors,  or  were  aliens, 
their  votes  are  to  be  discarded  where  it  will  change  the  result  of  the 
election.  And  the  declarations  of  the  voter  himself,  although  hearsay 
evidence  of  such  qualification  may  be  received  to  establish  it.  Ct.  of 
Appeals,  1863,  People  on  rel.  Smith  a.  Pease,  25  How.  Pr.,  495. 
2.  An  action  in  the  nature  of  an  action  of  quo  warranto  will  lie  against 
a  corporation  of  which  a  receiver  has  been  appointed  on  account  of  its 
insolvency,  in  order  to  vacate  the  charter  and  prohibit  further  acting 
as  a  corporation,  and  to  restrain  the  receiver  from  proceeding  to  en- 
force the  individual  liability  of  the  members.  Such  proceeding  on  the 
part  of  the  receiver  is  an  act  of  the  corporation  within  the  meaning  of 
section  432  of  the  Code  of  Procedure,  subdivision  3.  Moreover  the 
neglect  of  the  company  to  comply  with  the  fundamental  requisites  of 
the  charter,  is  offending  against  its  provisions,  within  section  430,  sub- 
division 1.  Supreme  Ct.,  Sp.  T.,  1862,  People  on  rel.  Barton  a.  Rens- 
selaer  Ins.  Co.,  38  Barb.,  323. 

RECEIPTOR. 

A  person  giving  receipt  for  property  seized  by  an  officer,  upon  an  execu- 
tion or  an  attachment,  is  estopped  from  setting  up  against  the  officer 
that  the  property  is  his  own.  [3  Hill,  215.]  Ct.  of  Appeals,  1862, 
People  on  rel.  Knapp  a.  Reeder,  25  N.  Y.,  302. 

RECEIVER. 

1.  In  an  action  for  the  removal  of  a  trustee,  on  the  ground  of  his  unfit- 
ness,  the  court  may  appoint  a  receiver,  pending  suit.     Supreme  Ct., 
1863,  Janeway  a.  Green,  Ante,  215,  note. 

2.  The  propriety  of  making  such  appointment  is  a  question  for  the  dis- 
cretion of  the  court.     Ib. 

3.  A  receiver  will  not  be  appointed  of  a  contract  held  by  a  trustee  for 
the  benefit  of  several  persons,  on  the  application  of  a  cestui  que  trust 
having  bnt  a  small  interest  in  the  profits,  where  the  appointment  would 
operate  to  deprive  the  contractors  of  money  sufficient  to  perform  the 
contract,  and  the  trustee  is  pecuniarily  responsible,  and  not  guilty  of 
any  breach  of  duty  involving  moral  turpitude.     Supreme  Ct.,  Cham- 
bers, 1863,  Devlin  a.  Hope,  Ante,  314. 

4.  Where  an  application  for  a  receiver  was  denied,  partially  upon  the 
ground  that  to  grant  it  would  practically  destroy  the  interests  in  dig- 
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pute,  and  also  because  the  equities  of  the  plaintiff  were  almost  entirely 
controverted  by  the  answer, — Held,  that  leave  to  renew  the  applica- 
tion upon  additional  evidence  should  be  given.  Ib. 

5.  A  receiver  of  property  belonging  to  a  judgment-debtor  cannot  be  ap- 
pointed in  a  proceeding  under  section  294  of  the  Code  of  Procedure, 
before  the  execution  has  been  returned  unsatisfied.     N.  Y.  Com.  Pl^ 
1863,  Darrow  a.  Lee,  Ante,  215. 

6.  2  Rev.  Stat.,  78,  §  45, — which  provides  that  if  all  of  several  co-executors 
or  administrators  become  incompetent, — amended  by  adding  the  following 
provision  at  the  end:  "But  where,  either  by  actions  or  proceedings  in 
partition  or  division,  or  for  the  construction  of  last  will  and  testament,  an 
estate  has  been  brought  within  the  possession,  direction,  or  control  of  the 
Supreme  Court  of  this  State,  which  shall  have  acquired  jurisdiction  over 
the  same,  such  Supreme  Court  may,  upon  the  de,ath  of  the  surviving  exec- 
utor of  said  will  and  testament,  and  during  the  pendency  of  such  action  or 
proceedings,  and  until  they  are  finally  carried  into  effect,  appoint  a  receiver 
of  said  estate  upon  such  terms  and  conditions,  and  upon  such  notice  to  all 
parties  and  persons  interested  as  suid  court  shall  direct,  and  upon  such  order 
as  to  security  or  otherwise,  as  to  said  Supreme  Court  may  seem  expedient; 
and  to  enable  it  to  carry  into  effect  its  orders  and  decrees  in  relation  to 
said  estate,  such  receiver,  when  appointed,  shall  be  the  successor  in  inter- 
est of  said  surviving  executor,  and  shall  have  like  power  and  authority  aa 
administrators  with  the  will  annexed  appointed  by  the  surrogate,  but  sub- 
ject to  the  orders  of  said  Supreme  Court  in  the  premises."     Laics  o/'1863, 
804,  ch.  466. 

7.  Of  the  power  of  a  court  of  equity  to  authorize  the  receiver  of  an  in- 
solvent corporation  to  sue  all  the  stockholders  upon  their  individual 
liability,  for  the  benefit  of  the  creditors.     Story  er.  Furman,  25  N.  Y., 
214. 

8.  A  creditor  having  obtained  judgment  against  a  limited  partnership, 
issued  execution,  which  was  levied  upon  their  assets.     A  few  hours 
previous  to  the  levy,  one  of  the  partners  had  commenced  an  action  of 
an  equitable  nature,  praying  for  an  accounting  among  the  partners, 
and  the  closing  up  the  affairs  of  the  partnership,  and  the  distribution 
of  its  assets  among  all  its  creditors,  and  on  the  next  day  a  receiver  was 
appointed  in  his  action. 

Held,  that  the  appointment  of  the  receiver  did  not  overreach  the 
levy.  As  against  third  persons,  or  any  private  creditor  pursuing  his 
legal  remedies  for  the  collection  of  his  debt,  the  suit  did  not  operate 
as  a  lien  upon  such  property  till  the  making  of  the  order  for  the  ap- 
pointment of  the  receiver.  Where  an  order  is  made  for  the  appoint- 
ment of  a  receiver  of  particular  property,  it  amounts  to  a  sequestration 
by  act  and  operation  of  law  of  such  property ;  and  when  the  receiver 
is  subsequently  appointed,  the  title  to  such  property  vests  by  relation 
from  the  date  of  the  order,  to  the  same  effect  as  if  such  receiver  was 
named  in,  and  appointed  by,  such  order.  [5  Sandf,  610;  5  Seld. 


556  ABBOTTS'  PRACTICE  DIGEST. 


RECEIVES. 


142  ;  2  S.  &  S.,  96.]      Ct.  of  Appeals,  1862,  Van  Alstyne  a.  Cook,  25 
JT.  F.,  489. 

9.  The  appointment  of  a  receiver  of  a  corporation,  and  the  consequent 
control  of  its  affairs  by  the  court,  does  not  amount  to  a  recognition  of 
its   corporate   existence.      Supreme  Ct,,  Sp.  T.,  1862,  People  on  rel. 
Barton  a.  Rensselaer  Ins.  Co.,  38  Barb.,  323. 

10.  A  receiver  does  not,  as  such,  become  invested  with  the  title  to  any 
property  acquired  by  the  debtor  subsequent  to  the  order  appointing 
the  receiver.     N.  Y.  Superior  Ct.,  Sp.  T.,  1863,  Graff  a.  Bonnett,  25 
How.  Pr.,  470. 

11.  The  assessment  made  by  a  receiver  of  a  mutual  insurance  company, 
upon  its  notes,  in  form,  need  not  specify  the  name  of  the  party  bound 
to  contribute,  nor  the  amount  of  the  note.     A  general  assessment  is 
good,  by  which  a  receiver  declares  that  each  premium  note  is  assessed 
to  the  full  amount  thereof.     There  is  no  indefiuiteness  or  uncertainty 
about  it,  and  the  maker  of  each  note  is  distinctly  informed  of  the  sum 
he  is  required  to  pay  thereon.     Ct.  of  Appeals,  1863,  Sands  a.  San- 
ders, 25  How.  Pr.,  82. 

12.  When  it  appears  to  a  receiver,  from  the  liabilities  of  the  company, 
and  the  times  the  liabilities  accrued,  and  from  an  examination  of  all 
the  classes  and  notes  of  the  company,  that  there  is  no  note  that  is  not 
chargeable  to  its  entire  amount  for  liabilities  which  justly  attached 
during  the  existence  of  the  policy  accompanying  such  note,  a  general 
assessment  upon  all  the  notes,  without  regard  to  classes,  and  to  their 
full  amount,  is  unobjectionable.     All  the  notes  of  the  company  con- 
stitute its  capital,  whether  they  be  in  one  department  or  another,  and 
if  the  necessity  exists,  resort  must  be  had  to  the  entire  fund.     An  as- 
sessment made  to-day  of  one  class  to  pay  all  the  losses  of  that  class, 
and  an  assessment  on  the  residue  of  that  class,  at  a  future  day,  to  pay 
the  losses  of  another  class,  the  assets  of  which  are  exhausted,  would  be 
idle  and    attended    with  unnecessary  expense    and    delay,  when  the 
same  could  all  be  effected  by  one  assessment     Ib. 

13.  Whether  it  is  a  sufficient  notice  to  authorize  the  assessment,  to  pub- 
lish it  in  two  newspapers  printed  in  the  county,  when  the  by-laws  of 
the  company  required  it  to  be  published  in  three  such  papers — Query? 
Ib.  ,.  t-';: 

14.  When  a  judgment  is  pronounced  against  an  insurance  company,  ad- 
judging it  to  have  no  legal  existence,  and  directing  its  charter  to  be 
vacated,  the  receiver  of  the  corporation  will  be  prohibited  from  bring- 
ing any  new  suits;  but  the  court  will  not,  in  such  action,  interfere 
•with  suits  already  instituted  and  in  progress;  but  will  leave  the  par- 
ties in  such  suits  to  apply  therein  for  a  stay  of  proceedings  or  other 
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relief.     Supreme  Ct.,  Sp.  T.,  1862,  People  on  rel.  Barton  a.  Rensselaer 
Ins.  Co.,  38  Barb^  323. 

15.  A  receiver,  appointed  in  supplementary  proceedings,  and  suing  to 
reach  the  property  of  the  judgment-debtor,  which  he  alleges  to  have 
been  assigned  to  delay,  hinder,  and  defraud  the  creditors,  is  not  enti- 
tled to  relief,  unless  he  furnishes  to  the  court  some  evidence  that  he 
was  entitled  to  the  relief  demanded  in  his  complaint,  or  has  an  appar- 
ent right  to  the  property.  The  ordinary  affidavit  of  verification  of  a 
complaint  is  not  sufficient  to  establish  any  fact  alleged  therein  on  in- 
formation and  belief.  Supreme  Ct.,  1862,  Bostwick  a.  Elton,  25 
How.  Pr-,  362. 

MECHANICS'  LIEN,  3. 

RECORDING  DEEDS. 

Every  thing  on  the  face  of  the  deed  or  certificate  which  can  be  put  upon 
record,  and  which  is  material  to  throw  light  upon  its  bona-fide  or 
fraudulent  character,  ought  to  be  recorded.  Supreme  Ct.,  1862,  Ha- 
ger  a.  Hager,  38  Barb^  92. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS,  8. 

REFERENCE. 

1.  Upon  an  application  to  the  court,  by  motion,  to  have  a  judgment, 
which  had  been  entered  upon  confession  without  action,  cancelled  as 
having  been  paid,  the  court  may  order  a  reference  to  ascertain  the 
facts.     The  case  is  plainly  within  the  meaning  of  section  271  of  the 
Code,  subd.  3  ;  and  without  the  Code  the  court  always  had  the  right 
to  refer  to  take  proofs  on  matters  upon  which  it  desired  fuller  infor- 
mation before  proceeding.      Ct.  of  Appeals,  1862,  Dwight  a.  St  John, 
25  N.  Y.,  203. 

2.  On  appeal  from  a  judgment  rendered  at  special  term  in  a  divorce  case 
in  which  the  judge  had  determined  the  question  of  alimony  without  a 
reference  and  without  a  due  inquiry,  the  court  at  general  term  af- 
firmed that  part  of  the  decree  which  dissolved  the  marriage  with  costs 
and  reversed  so  much  of  it  as  related  to  alimony,  and  ordered  a  refer- 
ence to  take  proof,  and  ascertain  and  report  to  the  court  what  would 
be  a  suitable  allowance. 

Held,  1.  That  the  reference  was  properly  ordered  by  the  general 
term.  The  judgment  or  order,  as  provided  for  by  the  statute,  direct- 
ing the  payment  of  permanent  alimony,  consequential  upon  the  grant- 
ing of  the  divorce,  was  before  it  on  appeal,  and  it  was  entirely  compe- 
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tent  for  the  appellate  branch  of  the  court,  in  reversing  the  order  as  to 
alimony,  and  thus  modifying  the  whole  judgment  in  the  action,  to 
make  such  direction  or  order  as  should  have  been  made  by  the  special 
term  in  the  first  instance.  2.  If  it  were  an  irregularity  it  was  merely 
formal,  and  was  waived  by  the  defendant's  express  assent  to  proceed 
under  the  order  of  the  general  term  when  the  plaintiff  subsequently 
sought  a  special  term  order  of  reference.  Ct.  of  Appeals,  1862,  For- 
rest a,  Forrest,  25  N.  Y.,  501  ;  affirming  S.  C.,  6  Duer,  102. 

3.  Instance  of  an  action  upon  an  account  which  is  not  referable.     Harris 
a.  Mead,  Ante,  257. 

4.  One  who  obtains  an  order  of  reference,  and  proceeds  upon  the  refer- 
ence, and  does  not  appeal  from  the  order,  nor  from  the  final  order  on 
the  report  of  the  referee,  cannot  afterwards  take  the  objection  that  a 
reference  was  irregular  in  such  case.      Ct.  of  Appeals,  1862,  Dwight  a. 
St.  John,  25  Jf.  Y.,  203. 

5.  On  appeal  from  a  judgment,  founded  on  the  report  of  the  referee,  the 
objection  that  the  cause  was  improperly  referred  on  the  ex-parte  appli- 
cation of  the  plaintiff's  counsel  at  the  circuit,  cannot  be  raised.     If 
there  was  error  in  such  reference,  the  defendant  should  have  applied  to 
the  circuit  judge,  or  at  the  special  term,  to  vacate  the  order.     After 
going  before  the  referee,  and  trying  the  cause  upon  the  merits,  without 
objection,  it  is  too  late  to  raise  the  question  in  the  court  of  review, 
that  the  action  was  improperly  referred.     Ct.  of  Appeals,  1862,  Claflin 
a.  Farmers  &  Citizens'  Bank,  25  N.  Y.,  293. 

6.  The  court  will  not  interfere  with  a  referee's  discretion  as  to  adjourn- 
ments.    Supreme  Ct.,  Sp.  T^  1860,  Cooley  a.  Huntington,  Ante,  384, 
note. 

7.  Before  making  his  report,  a  referee  has  power  to  allow  a  reargument, 
even  after  he  has  made  up  his  mind.     Supreme  Ct.,  1863,  Litch  a. 
Brotherson,  Ante,  384. 

8.  The  provision'  of  section  273  of  the  Code  of  Procedure,  as  amended 
in  1832, — that,  in  the  absence  of  order  or  stipulation  otherwise,  the 
referee  or  referees  appointed  in  an  action  shall  make  and  deliver  a  re- 
port within  sixty  days  from  the  time  the  action  shall  be  finally  sub- 
mitted ;  and,  in  default  thereof,  said  referee  or  referees  shall  not  be  en- 
titled to  receive  any  fees,  and  the  action  shall  proceed  as  if  no  refer- 
ence had  been  ordered, — is  directory.     By  a  delay  of  more  than  sixty 
days  the  referee  does  not  lose  his  power  to  make  a  valid  report,  if 
neither  party  takes  any  step  manifesting  an  intention  to  proceed  as  if 
no  reference  has  been  ordered.     Supreme  Ct.,  Sp.  T.,  1863,  Foster  a. 
Bryan,  Ante,  396,  note  ;   Livingston  a.  Gidney,  25  How.  Pr^  1. 

9.  If  a  party  would  avail  himself  of  this  provision,  he  should;  before  any 
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binding  action  be  had  in  the  shape  of  a  report,  do  something  which 
signifies  his  intention  to  act  on  this  provision.  A  notice  of  trial  on 
the  sixty-first  (or  any  subsequent  day),  if  there  were  no  report  or  judg- 
ment, would,  no  doubt,  be  a  sufficient  indication  of  his  intent  to  enforce 
the  right,  and  he  could  thereupon  move  to  stay  the  referee  from  fur- 
ther proceedings ;  or,  perhaps,  by  giving  to  the  referee  and  party 
notice  not  to  proceed,  as  the  cause  would  be  tried  at  the  circuit,  he 
might  put  the  other  party  to  a  motion  to  extend  the  time  by  order  of 
court;  and  unless  such  motion  were  made  and  granted,  he  could  pro- 
ceed to  try  at  the  circuit.  Supreme  Ct^  Sp.  T.,  1863,  Livingston  a. 
Gidney,  25  How.  Pr.,  1. 

10.  An  agreement  of  the  parties,  made  at  the  hearing  before  the  referee, 
giving  him  such  further  time  as  he  may  need,  is  in  effect  an  agreement 
in  open  court,  which,  though  not  written,  can  be  enforced.    Ib. 

11.  A  referee's  report,  made  more  than  sixty  days  after  the  cause  was 
finally  submitted,  is  not  void.     Supreme  Ct^  Sp.  T.,  1863,  Foster  a. 
Bryan,  Ante,  396,  note. 

1*2.  A  referee  having,  after  submission  of  the  cause,  informed  one  party 
that  he  had  decided  it,  and  on  receipt  of  his  fees  would  deliver  his  re- 
port, subsequently  ordered  a  reargument  on  the  application  of  the 
other  party. 

Held,  that  a  report  subsequently  delivered,  but  dated  before  the 
time  of  the  reargument,  could  not  be  sustained  as  having  been  made 
and  delivered  within  sixty  days  of  the  original  submission.  Supreme 
Ct.,  1863,  Litch  o.  Brotherson,  Ante,  384. 

13.  The  act  of  1862, — requiring  referees'  reports  to  be  made  in  sixty 
days, — applies  to  the  case  of  references  ordered  previously.     Ib. 

14.  Where  the  referee  testified  that  both  parties  had  consented  that  he 
might  take  his  time  to  report, — Held,  that  he  was  entitled  to  his  fees, 
notwithstanding  delay.     76. 

15.  On  a  trial  before  a  referee,  where  there  is  a  conflict  of  testimony  on 
material  points,  the  conclusion  of  the  referee  before  whom  trial  is 
had,  is  final  as  to  questions  of  fact     JV.  T.  Com.  Pl^  1863,  Monell  a. 
Marshall,  25  How.  Pr^  425. 

JUDOMENT,  3. 

REPRESENTATIVES. 

Representatives  of  a  deceased  person  are  real  or  personal :  the  former 
being  heirs-at-Jaw,  and  the  latter  ordinarily  the  executors  or  ad- 
ministrators. The  term  representatives  includes  both  classes.  <Su- 
preme  Ct.,  1863,  Lee  a.  Dill,  Ante,  92. 
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SECURITY  FOR  COSTS. 

1.  The  provisions  of  the  Revised  Statutes  (2  Rev.  Stat.,  620),  respecting 
security  for  costs,  are  not  repealed  by  the  Code  of  Procedure.     Su- 
preme Ct.,  1863,  Washburne  a.  Langley,  Ante,  259. 

2.  The  power  given  by  those  provisions  to  a  judge  out  of  court  to  order 
security,  and  to  stay  proceedings  until  it  is  filed,  is  not  taken  away  by 
section  401,  subdivision  6,  of  the  Code, — which  forbids  a  judge  out  of 
court  to  stay  proceedings  for  more  than  twenty  days,  except  upon  no- 
tice to  the  adverse  party.     Ib. 

3.  The  defendant  has  twenty  days  in  which  to  decide  whether  he  will 
except,  or  not,  to  sureties  in  a  bond  of  security  for  costs ;  and  if  he 
does  except,  they  must  justify  thereafter.     Justification  before  excep- 
tion does  not  dispense  with  this.     Ib. 

4.  By  the  Revised  Statutes,  the  justification  of  sureties,  in  a  bond  of  se- 
curity for  costs,  is  unnecessary,  unless  they  are  excepted  to.     Ib. 


SERVICE. 

Under  the  act  of  1847  (2  Laws  of  1847,  470,  ch.  366), — which  requires 
the  officer  entertaining  proceedings  for  the  discharge  of  an  insolvent, 
to  direct  service  of  notice  on  each  creditor  residing  within  the  United 
States,  whose  place  of  residence  is  known,  to  be  made  "  in  person  or 
by  letter,  addressed  to  him  by  mail," — service  by  depositing  the  notice 
in  the  post-office  in  the  same  town  where  the  creditor  resides,  is  valid. 
N.  Y.  Superior  Ct.,  Trial  T.,  1862,  O'Connell  a.  Sutherland,  Ante, 
460,  note. 

AFFIDAVIT,  3 ;  FORECLOSURE. 


SET-OFF. 

1.  When  the  interference  of  the  court  to  set  off,  against  a  judgment,  the 
costs  of  an  appeal  from  an  order  on  a  summary  application  after  judg- 
ment, is  invoked  by  motion,  and  not  by  an  action,  the  question  is  in 
the  discretion  of  the  court.     N.  Y.  Superior  Ct.,  1863,  Purchase  a. 
Bellows,  Ante,  105. 

2.  The  court  may,  on  motion,  exercise  a  discretion,  even  where  the  set-off 
might  be  enforced  by  an  action.     Ib.  «<^ 

3.  Such  a  motion  may  properly  be  denied  where  the  objection  to  the  set- 
off  is  the  attorney's  claim  to  a  lien  on  the  costs  of  such  proceeding 
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• 

after  judgment,  and  the  debtor  being  poor,  the  existence  and  pro- 
tection of  the  lien  was  important  to  his  securing  the  services  of  the 
attorney.  Ib. 

COUNTER-CLAIM. 

SHERIFF. 

1.  A  sheriff  is  not  an  insurer  of  goods  levied  npon,  uor  is  his  capacity  as 
as  an  officer  considered  as  fixing  upon  him  a  more  rigorous  measure  of 
liability  than  if  he  was  a  private  person.     He  should  be  required  to 
exercise  the  same  diligence  in  taking  care  of  property  in  his  custody 
as  a  bailee  for  him.     Ct.  of  Appeals,  1863,  Moore  a.  Westervelt,  25 
How.  Pr^  277. 

2.  Where  a  sheriff  delivers  property  levied  on  by  him  to  a  receiptor, 
receiving  an   acknowledgment  from   the   receiptor,  which  estops  the 
latter  from  objecting  that  the  goods  do  not  belong  to  the  defendant  in 
the  execution,  this  estoppel,  though  in  form  in  favor  of  the  sheriff,  in 
reality  inures  to  the  benefit  of  the  plaintiff  in  the  execution ;  and  if 
the  receiptor  proves  to  be  insolvent,  and  the  sheriff  is  unable  to  make 
him  respond  for  the  property,  the  sheriff,  when  sued  by  the  plaintiff  in 
the  execution,  cannot  defend  on  the  ground  that  the  property  levied 
on  and  receipted  for  belonged  in  fact  to  the  receiptor  and  not  to  the 
defendant  in  the  execution.     Ct.  of  Appeals,  1862,   People  on  rel. 
Knapp  a.  Reeder,  25  N.  Y.,  302. 

8.  An  agreement  by  a  sheriff  to  accept  less  than  the  amount  of  his  feei, 
if  the  person  to  whom  they  are  charged  will  allow  the  amount  thus 
reduced, — Held,  to  be  without  sufficient  consideration.  Supreme  Ct~> 
Sp.  T.,  1862,  Van  Nest  a.  Lott,  Ante,  130. 

4.  In  an  action  in  the  nature  of  an  action  on  the  case  against  the  sheriff 
for  neglect  to  arrest  a  debtor  upon  execution  against  his  person,  the 
defendant  may  prove,  by  way  of  mitigating  damages,  that  the  debtor 
was  insolvent,  so  that  nothing  could  have  been  gained  by  his  arrest. 
The  rule  is  otherwise  by  statute,  in  the  case  of  an  action  of  debt  for 
escape ;  but  in  an  action  on  the  case,  it  is  for  the  jury  to  determine 
whether  the  plaintiff  had  lost  the  whole  of  his  debt,  or  what  part,  if  any. 
Supreme  Ct.,  1862,  Dininny  a.  Fay,  88  Barb^  18. 

ATTACHMENT,  2,  3  ;  LIMITATIONS  OF  ACTIONS,  3,  4. 

SHIPPING. 

1.  Joint-owners  of  vessels,  not  otherwise  partners,  are,  in  respect  to  such 
vessels,  tenants  in  common.     Supreme  Ct^  1863,  Bishop  a.  Edmiston, 
Ante,  466. 
VOL.  XVL— 36 
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2.  Under  2  Rev.  Stat,  499,  §  42, — which  provides  that  no  proceeding  to 
enforce  liens  against  vessels  shall  be  had  against  vessels  under  seizure 
by  virtue  of  process  issued  by  any  United  States  court  of  admiralty 
jurisdiction,  or  against  any  vessel  sold  by  order  of  such  court,  except 
for  debts  contracted  after  such  sale, — a  sale  pursuant  to  the  judgment 
of  a  United  States  court  cuts  off  all  liens  prior  thereto.  Supreme  Ct^ 
1863,  Kelsey  a.  Beers,  Ante,  228.  But  see  the  new  act  (Laws  of 
1862,  956,  ch.  482),  by  which  (§  34)  these  provisions  of  the  Revised 
Statutes  are  repealed  in  respect  to  future  debts. 

SPECIFIC  PERFORMANCE. 

1.  The  cause  of  action  for  a  specific  performance  of  a  contract  to  convey 
land,  accrues  whenever  the  plaintiff  could  have  filed  a  bill  for  the  relief 
sought ;  and  since  an  equitable  action  for  a  specific  performance  will 
lie  without  any  demand  before  the  suit,  it  being  sufficient  to  make  the 
proper  offer  to  perform  in  the  complaint,  the  Statute  of  Limitations 
against  such  an  action  runs  without  reference  to  a  demand,  and  an 
assignee  of  the  contract  cannot,  by  making  a  new  demand,  bring  an 
action  upon  the  refusal  of  the  defendant,  after  the  limitation  of  ten 
years  has  run.     Ct.  of  Appeals,  1862,  Bruce  a.  Tilson,  25  N.  Y.,  194. 

2.  In  an  action  by  a  vendor  to  recover  possession  from  the  purchaser,  if 
the  purchaser  sets  up  a  claim  that  the  vendor  be  compelled  to  per- 
form and  to  make  compensation  for  a  defect  in  his  title,  the  compen- 
sation which  may  be  decreed  consists  in  an  abatement  from  the  price 
for  a  diminution  in  value  of  the  whole  property  in  consequence  of  de- 
fects or  incumjbrances.     In  cases  of  specific  performance  the  purchaser 
is  not  compellable  to  accept  a  conveyance  of  only  a  part  of  the  prem- 
ises, except  where  they  consist  of  distinct  parcels  purchased  separately 
and  having  distinct  prices.     Supreme  Ct.,  1862,  Gibert  a.  Peteler,  38 
Barb^  488. 

3.  While  a  court  of  equity  will  not  decree  specific  performance  of  an 
agreement  to  appoint  arbitrators  or  appraisers  to  fix  the  value  at  which 
property  is  to  be  sold ;  yet,  where  there  has  been  such  an  acquiescence 
in  the  agreement,  or  such  a  part-performance  that  it  would  be  inequi- 
table not  to  enforce  the  execution  of  such  a  provision,  the  court  will 
ascertain  what  is  the  fair  value.     Supreme  Ct^  1863,  Dunnell  a.  Ket- 
eltas,  Ante,  205. 

4  Thus,  where  a  Jessor  covenanted  that  at  the  expiration  of  the  lease  he 
would  renew  the  lease,  or  pay  for  the  improvements  which  the  tenant 
might  make,  the  value  to  be  fixed  by  arbitration ;  but  when  the  lease 
expired,  he  refused  to  renew  or  to  appoint  an  arbitrator; — Held,  that 
the  court  might  assess  the  value  of  the  improvements.  Ib. 
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6.  Equity  will  not  compel  a  specific  performance  where  the  parties  have 
afterwards  agreed  to  rescind  the  contract.  N.  Y.  Com.  Pl^  1863, 
Arnoux  a.  Homans,  25  How.  Pr.t  427. 

STAMPS. 

The  provision  of  the  Act  of  Congress  requiring  persons  to  pay  a  stamp 
duty  to  the  United  States  before  issuing  or  using  the  process  by  which 
a  suit  must  be  commenced,  is  no  improper  interference  with  the  powers 
of  a  State  court,  and  is  vatid.  N.  Y.  Superior  Ct^  Sp.  T.,  1863,  Ger- 
man Liederkranz  a.  Schiemann,  25  How.  Prn  388. 

SUMMONS. 


STATUTES. 

1.  It  is  within  the  power  of  the  Legislature  to  pass  an  act  which  suspends 
the  remedy  upon  a  contract,  provided  it  does  not  impair  the  ultimate 
liability.    N.  Y.  Com.  PI.,  1863,  Wolfkiel  a.  Mason,  Ante,  221. 

2.  It  is  competent  for  the  Legislature  to  change  the  burden  of  proof,  in 
a  given  case,  from  one  party,  and  cast  it  upon  another ;  no  rule  of  evi- 
dence at  common  law  being  changed.     Supreme  Ct.,  1860,  Hickox  a. 
Tallman,  38  Barb.,  608. 

3.  Where  the  object  of  a  statute  is  the  correction  of  an  abuse,  the  inten- 
tion of  the  Legislature,  as  gathered  from  contemporaneous  circum- 
stances, should  govern  its  construction  in  cases  of  ambiguity.     Su- 
preme Ct^  1863,  Fairchild  a^  Gwynne,  Ante,  23.          ^. 

4.  The  statute  requiring  the  filing  of  an  indictment  is  directory.     [3 
Mass.,  222 ;  6  Wend.,  486 ;  6  Hill,  42,  646 ;  3  Den.,  526 ;  9  Paige, 
17  ;  2  N.  Y.,  134 ;  1  Burr.,  447 ;  Smith's  Com.  on  Stat.,  §§  670-680.] 
Ct.  of  Appeals,  1882,  Dawson  a.  People,  25  N.  Y^  399. 

5.  The  provision  of  section  184  of  the  Code, — which  requires  the  sheriff 
to  deliver  a  copy  of  the  order  of  arrest  and  affidavit  to  the  defendant, 
upon  arresting  him, — is  directory  merely.     (Per  SUTHERLAND,  P.  J.) 
Supreme  Ct.,  1863,  Barker  o.  Cook,  Ante,  83. 

6.  Words  and  phrases  in  statutes  must  be  deemed  to  have  been  used  in 
their  usual  and  proper  sense,  unless  it  appears  from  the  context  or 
otherwise  that  they  were  used  in  a  technical  and  restricted  sense. 
Supreme  Ct^  1863,  Lee  a.  Dill,  Ante,  92. 

7.  The  repeal  of  a  statute  or  regulation  creating  an  offence,  before  a  trial 
for  such  offence,  is  a  bar  to  a  conviction.     Supreme  Ct^  1863,  People 
on  rel.  Cook  a.  Board  of  Police,  Ante,  473. 

8.  This  rule  applied  to  a  summary  Conviction  by  the  Board  of  Police,  in 
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the  Metropolitan  Police  District,  of  a  policeman  for  neglect  of  duty, 
under  a  statute  making  absence  without  leave  penal,  the  conviction 
being  upon  evidence  showing  absence  with  leave.  Ib. 

STAY  OF  PROCEEDINGS. 

1.  Where  an  appeal  is  taken  from  an  order  for  restitution  made  on  mo- 
tion, a  stay  of  proceedings  is  to  be  had  only  by  a  special  order.     Su- 
preine  Ct.,  Chambers,  1861,  Britton  a.  Phillips,  Ante,  33. 

2.  A  stay  of  proceedings  does  not  operate  as  an  extension  of  the  time  to 
answer ;  and  an  application  to  be  let  in  to  defend  the  merits  cannot  be 
entertained  on  the  application  of  plaintiff  for  the  relief  demanded  after 
failure  to  answer.     Supreme  Ct.,  Chambers,  1862,  White  a.  Smith, 
Ante,  109,  note. 

3.  An  order  extending  the  time  to  answer  is  not  an  order  staying  pro- 
ceedings, within  the  meaning  of  section  401,  subdivision  6,  of  the  Code, 
— which  forbids  stays  of  proceedings  to  be  granted  ex  parte  for  longer 
than  twenty  days, — since  an  order  extending  the  time  to  do  any  spe- 
cific act  has  only  incidentally  and  partially  the  effect  to-  stay  the  pro- 
ceedings of  the  adverse  party.     Hence,  an  order  extending  the  time  to 
answer  for  thirty  days  may  be  made  out  of  court, — e.  g.,  by  a  county 
judge, — and  without  notice.     Supreme  Ct.,  Sp.  T.,  1862,  Sisson  a. 
Lawrence,  Ante,  259,  note. 

4.  After  plaintiffs  proceedings  have  been  stayed,  except  that  leave  is 
reserved  to  him  to  enter  judgment,  a  notice  of  the  entry  of  judgment 
served  by  him  is  in  violation  of  the  stay,  and  is  a  nullity,  and  will  not 
limit  the  time  within  which  an  appeal  may  be  taken.     Supreme  Ct^ 
1863,  White  a.  Klinken,  Ante,  109. 

APPEAL,  7,  8,  24  ;  DISTRICT  COURTS  (OF  NEW  YORK);  RECEIVER,  14. 

STIPULATION. 
DISCONTINUANCE  ;  REFERENCE,  10. 

SUBPCENA. 

A  joint-stock  company  is  not  such  a  corporation  as  to  entitle  its  officer 
to  refuse  to  produce  its  papers  in  his  custody,  when  required  by  sub- 
poena. N.  Y.  Superior  Ct.,  Chambers,  1863,  Woods  a.  De  Figaniere, 
Ante  159. 

SUMMARY  PROCEEDINGS  ;  CERTIORARI,  6. 
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SUMMONS. 

A  summons  issued  without  a  United  States  revenue  stamp  is  not  duly  or 
regularly  issued,  and  subsequently  affixing  a  stamp  to  it  will  not  cure 
the  defect.  But  an  order  of  arrest  is  not  process  by  which  a  suit  is 
commenced,  and  is  good  without  a  revenue  stamp.  The  summons 
will  be  set  aside,  and  the  order  of  arrest  permitted  to  stand.  N.  Y. 
Superior  Ct^  Sp.  T.,  1863,  Germau  Liederkranz  a.  Schiemaan,  25 
How.  Pr.,  388. 

SUPERIOR  COURT  (OF  NEW  YORK). 

1.  The  Superior  Court  of  the  city  of  New  York  has  jurisdiction  of  ac- 
tions for  divorce.     This  jurisdiction  is  conferred  by  the  general  pro- 
visions of  the  Code  of  Procedure  relative  to  the  Superior  Court.     Ct. 
of  Appeals,  1862,  Forrest  a.  Forrest,  25  N.  Y.,  501 ;  affirming  S,  C., 
6  Duer,  102. 

2.  The  common-law  jurisdiction  of  the  New  York  Superior  Court,  except 
in  its  territorial  limitation,  is  coequal  with  that  of  the  Supreme  Court : 
any  action  which  is  triable  in  the  latter  is  triable  in  the  former,  pro- 
vided the  defendant  resides,  or  is  served  with  process,  within  .the  city 
of  New  York.     N.  Y.  Superior  C7.,  Chambers,  1863,  Mclvor  «.  Mc- 
Cabe,  Ante,  319. 

SUPPLEMENTAL  PLEADING. 
ANSWER,  10-12;  DEFENCES,  10,  11. 

SURROGATES'  COURTS. 

1.  In  law,  the  only  standard  as  to  mental  capacity,  in  all  who  are  not 
idiots  or  lunatics,  is  found  in  the  fact  whether  the  testator  was  compos 
mentis  or  non  compos  mentis,  as  those  terms  are  used  in  their  fixed 
legal  meaning.     Such  being  the  rule,  the  question  in  every  case  of 
probate  is,  had  the  testator,  as  compos  mentis,  capacity  to  make  a  will ; 
not,  had  he  capacity  to  make  the  will  produced.     If  compos  mentis,  he 
can  make  any  will,  however  complicated  ;  if  non  compos  mentis,  he  can 
make  no  will — not  the  simplest.      Ct.  of  Appeals,  1862,  Delafield  o. 
Parish,  25  N.  Y.,  9,  97. 

2.  The  following  rules  laid  down  per  DAVIES,  J. : — In  all  cases,  the  party 
propounding  the  will  is  bound  to  prove  to  the  satisfaction  of  the  court 
that  the  paper  in  question  does  declare  the  will  of  the  deovased,  and 
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that  the  supposed  testator  was,  at  the  time  of  making  and  publishing 
the  document  propounded  as  his  will,  of  sound  and  disposing  mind 
and  memory. 

This  burden  is  not  shifted  during  the  progress  of  the  trial,  and  is  not 
removed  by  proof  of  thefactum  of  the  will,  and  the  testamentary  com- 
petency by  the  attesting  witnesses,  but  remains  with  the  party  setting 
up  the  will. 

If  upon  a  careful  and  accurate  consideration  of  all  the  evidence  on 
both  sides,  the  conscience  of  the  court  is  not  judicially  satisfied  that  the 
paper  in  question  does  contain  the  last  will  of  the  deceased,  the  court 
is  bound  to  pronounce  its  opinion  that  the  instrument  is  not  entitled 
to  probate. 

When  it  is  sought  to  establish  a  posterior  will,  to  overthrow  a  prior  one 
made  by  the  testator  in  health,  and  under  circumstances  of  deliberation 
and  care,  and  which  is  free  from  all  suspicion,  and  when  the  subsequent 
will  was  made  in  enfeebled  health,  and  in  hostility  to  the  provisions  of 
the  first  one ;  in  such  case  the  prior  will  is  to  prevail,  unless  he  who  sets 
up  the  subsequent  one  can  satisfy  the  conscience  of  the  Court  of  Probate 
that  he  has  established  a  will.  And,  also,  the  prior  will  is  to  prevail, 
unless  the  subsequent  one  is  so  proven  to  speak  the  testator's  intentions, 
as  to  leave  no  doubt  that  it  does  so  speak  them. 

It  is  not  the  duty  of  the  court  to  strain  after  probate,  nor  in  any  case 
to  grant  it,  where  grave  doubts  remain  unremoved,  and  great  difficul- 
ties oppose  themselves  to  so  doing. 

The  heirs,  of  a  deceased  person  can  rest  securely  upon  the  statutes 
of  descents  and  Distributions,  and  the  rights  thus  secured  to  them  can 
only  be  devested  by  those  claiming  under  a  will  and  in  hostility  to  them, 
by  showing  that  the  will  was  executed  with  the  formalities  required  by 
law,  and  by  a  testator  possessing  a  sound  and  disposing  mind  and  memory. 

The  maxim  qui  se  scripsit  hceredem,  has  imposed  by  law  an  addition- 
al burden  on  those  claiming  to  establish  a  will  under  circumstances 
which  call  for  the  application  of  that  rule,  and  the  court  in  such  a  case 
justly  requires  proof  of  a  more  clear  and  satisfactory  character.  Codi- 
cils almost  exclusively  for  the  benefit  of  the  testator's  wife,  which,  al- 
though they  were  not  actually  written  by  her,  yet  were  drawn  up  at 
her  suggestion,  upon  her  procurement,  and  by  counsel  employed  by  her, 
must  be  regarded  as  written  by  herself;  and  this  brings  the  case  within 
the  rule,  that  if  a  party  writes  or  prepares  a  will  under  which  he  takes 
a  benefit,  it  is  a  circumstance  which  ought  generally  to  excite  the  sus- 
picion of  the  court,  and  calls  upon  it  to  be  vigilant  and  jealous  in  ex- 
amining the  evidence  in  support  of  the  instrument,  in.  favor  of  which 
it  ought  not  to  pronounce  unless  the  suspicion  is  removed,  and  it  is 
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judicially  satisfied  that  the  paper  propounded  does  express  th«  true 
will  of  the  deceased.     Ib. 

3.  The  decree  of  a  surrogate,  admitting  a  will  to  probate,  determines  only 
the  sufficiency  of  its  execution.     In  respect   to   that  question,  the 
domicil  of  the  testator  is  unimportant.     Supreme  Ct«,  1862,  Matter  of 
Gilraan,  38  Barb^  364. 

4.  The  surrogate  may  award  costs  to  the  party  in  his  judgment  entitled 
thereto,  but  he  must  in  all  cases  tax  the  same  at  the  rates  allowed  for 
similar  services  in   the  Court  of  Common  Pleas  in   the  year   1837. 
[3  Rev.  Stat.,  5  ed.,  367,  §  23  ;   1  Bradf.,  37  ;  26  Barb.,  316.]     He  has 
no  authority  to  make  an  arbitrary  allowance  to  counsel  in  lieu  thereof. 
[1  Barb.  Ch.,  91  ;    26  Barb.,  316.]     Ct.  of  Appeals,  1863,  Devin  o. 
Patch  in,  25  How.  Pr^  5. 

5.  The  Code  confers  no  authority  on  a  surrogate  to  award  costs  in  his 
court  in  any  case.     The  Code  is  only  applicable  to  cases  arising  in 
Surrogates'  Courts  after  appeals  have  been   taken  to  the  Supreme 
Court.     Ib. 

6.  Costs  in  Surrogates'  Courts,  awarded  to  the  party  entitled,  must  be 
taxed  according  to  the  Common  Pleas  rates  of  1837.     Supreme  Ct., 
1863,  Lee  a.  Lee,  Ante,  127. 

7.  The  surrogate  has  no  power  to  award  counsel-fees  to  be  paid  out  of 
the  estate  to  both  the  contesting  parties.     Ib. 

8.  The  parties  to  a  proceeding  for  the  probate  of  a  will  and  codicils  be- 
fore the  surrogate,  who,  if  the  will  is  established,  will  take  nothing  by 
the  codicils,  and  whose  interests  are  therefore  unaffected,  whether  the 
decision  of  the  surrogate  in  reference  to  the  codicil  is  affirmed  or  re- 
jected, may,  nevertheless,  appeal  from  the  decision  of  the  surrogate  ad- 
mitting the  codicils  to  probate.     Supreme  Ct^  1858,  Shermau's  Appeal, 
Ante,  397,  note. 

9.  Upon  an  appeal  from  the  Surrogate's  Court  which  brings  up  for  re- 
view the  findings  of  the  surrogate  on  questions  of  fact,  as  well  as  hit 
conclusions  of  law, — e.  g.,  a  question   of  testamentary  capacity, — the 
appellate  court  regards  the  matter  as  res  nova.     It  is  true  they  have 
not  the   living  witness  before  them,  but  they  have   their  testimony, 
taken  with  all  the  safeguards  which  the  law  affords,  and  they  have  all 
the  facilities  of  arriving  at  the  truth  which  the  Court  of  Chancery  or 
the  ecclesiastical  courts  ever  had.      Ct.  of  Appeals,  1862,  Delafield  a. 
Parish,  25  N.  Y^  9,  65. 

EXECUTION,  5,  6  ;  EXECUTORS  AND  ADMINISTRATORS. 
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TENDER. 

1.  Tender  (of  money)  bars  an  action  to  recover  the  debt,  only  when  it  is 
pleaded,  and  the  amount  thereof  is  paid  into  court,  and  notice  thereof 
given  in  or  with  the  plea.     This  was  the  practice  in  force  when  the 
Code  took  effect  [1  Gr.  Pr.,  249,  541 ;  2  Hill,  538 ;  2  Den.,  196 ;  23 
Wend.,  345;  8  Barb.,  408;  2  E.  D.  Smith,  197;  3  Chit.  PI.,  955, 
1018  ;  21  N.  Y.,  354,  366]  ;  and  the  Code  is  not  inconsistent  with  this 
practice.     JV.  Y.  Superior  Ct.,  Sp.  T.,  1863,  Simpson  a.  French,  25 
How.  Pr.,  464. 

2.  Where  the  defendant's  answer  alleges  a  tender  before  suit  brought, 
and  a  readiness  to  pay  the  sum  tendered,  and  plaintiff  may  return  it 
as  a  nullity,  assigning  as  a  reason  that  it  is  not  accompanied  with  no- 
tice of  payment  of  money  into  court,  and  that  in  fact  it  has  not  been 
paid.     Ib. 

TRESPASS. 
CAUSE  OF  ACTION,  10;  COMPLAINT,  5;  COSTS,  2,  3. 

TRIAL. 

1.  An  action  cannot  be  brought  to  trial  by  one  or  more  of  the  defendants, 
while  the  others  have  not  been  served  with  the  summons,  nor  have 
appeared  in  the    action.     Supreme    Ct.,   1863,   Morris  a.   Crawford, 
Ante,  124. 

2.  In  an  action  to  compel  a  specific  performance,  and  for  an  injunction 
till  performance  is  made,  it  is  competent  for  the  court  to  render  judg- 
ment simply  for  damages  for  the  failure  to  perform,  without  allowing 
the  defendant  a  jury  trial.     Supreme  Ct.,  1863,  Dunnell  a.  Ketelta?, 
Ante,  205. 

3.  The  case  of  Greason  a.  Keteltas  (17  N.  Y.,  491),  limited.     Ib. 

4.  On  the  trial  of  an  action  to  recover  unliquidated  damages  for  personal 
injuries,  the  plaintiff  has  the  affirmative,  even  though  by  the  pleadings 
the  wrongful  act  charged  is  admitted.     JV.  Y.  Com.  PI.,  1858,  Hecker 
«.  Hopkins,  Ante,  301,  note. 

5.  Where  the  complaint  contains  two  inconsistent  causes  of  action, — e.g., 
ejectment  and  trespass  respecting  the  same  land, — the  failure  of  the 
defendant  to  demur  does  not  cure  the  defect,  but  the  plaintiff  may  be 
compelled  at  the  trial  to  elect  between  the  causes  of  action,  though  it 
is  not  necessary  to  compel  him  to  do  so  where,  as  in  case  of  an  eject- 
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ment  and  trespass,  the  allegations  of  one  cause  of  action  negative  the 
other.  Supreme  Ct^  1862,  Cowenhoven  o.  City  of  Brooklyn,  38 
Barb^  9. 

6.  In  an  action  under  the  Code  to  recover,  under  the  statute,  treble 
damages  for  trespass  upon  lands,  the  plaintiff  may  upon  the  trial  waive 
the  claim  for  treble  damages ;  and  if  he  does  so,  or  if  it  appears  upon 
the  trial  that  the  trespass  was  casual  or  involuntary,  or  that  the  defend- 
ant had  reason  to  believe  that  the  land  on  which  the  trespass  was 
committed  was  his  own,  the  verdict  will  necessarily  be  for  single  dam- 
ages, or  for  a  single  trespass ;  and,  in  such  case,  the  reference  to  the 
statute  may  be  regarded  as  out  of  the  complaint,  and  the  right  of  the 
plaintiff  to  recover  be  considered  as  if  the  action  was  in  form  a  simple 
action  of  trespass  quare  clausum  fregit.     Ct.  of  Appeals,  1862,  Dubois 
a.  Beaver,  25  Ji.  F.,  123. 

7.  It  seems,  that  to  recover  treble  damages  under  the  statute,  the  jury 
must  find  the  defendant  guilty,  and  assess  the  single  value,  and  the 
court,  on  motion,  treble  the  damages.     Ib. 

8.  It  is  error  for  the  court  to  decline  to  require  a  witness  to  produce  a 
written  contract  between  the  parties,  which  he  has  in  his  possession  in 
court,  although  its  materiality  is  not  apparent.     Supreme  Ct.,  1863, 
Boynton  a.  Boynton,  Ante,  87. 

9.  Special  damages,  or  damages  not  naturally  resulting  from  the  injury 
complained  of,  cannot  be  proved  unless  specially  averred.    N.  Y.  Com. 
Pl^  1863,  Sohns  a.  Lias,  Ante,  311. 

10.  Thus,  in  an  action  for  an  injury  to  real  property,  by  allowing  a  privy 
to  overflow,  where  there  was  no  averment  of  special  damage,  evidence 
that  the  overflow  tainted  a  well  from  which  plaintiff  was  in  the  habit 
of  drawing  water  to  make  beer,  and  that  in  consequence  a  brewing 
was  found  unmerchantable,  was  Held,  inadmissible.     Ib. 

11.  In  order  to  make  an  exception  on  account  of  rejection  of  evidence 
available,  the  party  should  make  his  offer  in  such  plain  terms  as  to 
leave  no  doubt  as  to  the  intent.     Thus  in   an  action  for  breach   of 
promise  of  marriage,  evidence  that  the  plaintiff  was  accustomed  to  get 
intoxicated,  without  specifying  under  what  circumstances  the  alleged 
excesses  took  place,  is  not  admissible,  even  in  mitigation  of  damages. 
Supreme  Ct.,  1862,  Button  a.  McCauley,  38  Barb.,  413. 

12.  A  refusal  to  nonsuit  will  be  sustained  on  appeal,  if  it  appears  that 
there  was  finally  in  the  case  sufficient  evidence  to  be  submitted  to  the 
jury.     N.  Y.  Superior  Ct.,  1863,  Haupt  a.  Pohlmann,  Ante,  301. 

13.  Where  a  bank  agreed  with  a  firm  of  brokers  to  take  bills  from  them 
to  redeem,  and  without  being  responsible  for  any  loss,  miscount,  or 
counterfeit  bills,  to  send  their  packages  uriopened  to  the  bank  of  re- 
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demption,  charging  a  discount  on  bills  thus  deposited,  and  passed  the 
deposit  to  the  plaintiff's  credit,  allowing  the  brokers  to  draw  on  the 
amount  deposited  for  transmission,  and  if  the  packages  fell  short,  that 
the  plaintiffs  should  make  it  up ; — Held,  in  an  action  by  the  brokers 
against  the  bank  of  redemption  for  loss  of  money  transmitted,  that  a 
nonsuit,  on  the  ground  that  the  plaintiffs  had  shown  no  right  of  action, 
was  improperly  granted.  Proof  that  before  the  action  was  commenced 
the  bank  returned  to  the  plaintiffs  the  packages  as  received  by  them, 
and  that  the  plaintiffs  had  paid  the  bank  the  deficiency,  were  facts  suf- 
ficient to  submit  to  the  jury  the  question  whether  the  bank  had  not, 
by  returning  the  packages  as  soon  as  the  mistake  was  discovered,  re- 
fused to  accept  the  same  under  the  contract ;  and  if  so,  whether  the 
title  was  not  still  in  the  plaintiffs.  Supreme  Ct.,  1862,  Bostwick  a. 
Bank  of  Mutual  Redemption,  25  How.  Pr.,  314. 

14.  It  is  a  mistrial  to  direct  that  an  exception  to  the  dismissal  of  the 
complaint  be  heard  at  the  general  term  in  the  first  instance.     Su- 
preme Ct.,  1803,  Hoagland  a.  Miller,  Ante,  103. 

15.  In  an  action  under  the  provisions  of  2  Rev.  Stat.,  313,  to  compel  the 
determination  of  claims  to  real  property,  the  jury  may  be  directed  that 
if  they  find  that  the  plaintiff  has  no  title,  and  therefore  find  for  the 
defendant,  they  may  go  further  and  find  whether  the  defendant  has 
title  to  the  whole  or  to  what  portion  of  the  property.     Supreme  Ct^ 
1862,  Hager  a.  Hager,  38  Barb.,  92.  . 

16.  Charging  the  jury  that  the  suppression  of  an  instrument  was  a  cir- 
cumstance which  they  might  rely  upon  on  a  question  of  fraud, — Held, 
no  error.     Ib. 

17.  A  judge  at  the  trial  is  not  bound,  without  the  request  of  parties,  to 
give  any  instructions  to  the  jury ;  and  the  latter  are  presumed  to  be 
acquainted  with  all  the  rules  of  law,  in  regard  to  which  the  parties  do 
not  require  them  to  be  instructed,  or  the  court  does  not  instruct  them. 
N.  Y.  Superior  Ct.,  1863,  Haupt  a.  Pohlmann,  Ante,  301. 

18.  Where  the  presumption  of  law  is  in  favor  of  one  party,  it  is  error  to 
refuse  so  to  charge,  although  the  adverse  party  has  already  introduced 
evidence  sufficient  to  sustain  a  verdict  overthrowing  such  presumption. 
Supreme  Ct.,  1863,  Potter  a.  Chadsey,  Ante,  146. 

19.  Upon  an  issue  involving  plaintiffs  title  to  a  note  in  suit,  the  plaintiff 
is  entitled  to  have  the  jury  instructed  that  the  holder  of  a  negotiable 
promissory  note,  who  produces  it  upon  the  trial,  is  presumed  to  be  a 
bona-fide  holder,  and  that  the  burden  of  proof  in  this  respect  is  upon 
the  defendant.     Ib. 

20.  It  seems,  that  in  order  to  found  an  exception  upon  the  omission  of 
the  judge  to  submit  the  question  of  fraud  to  the  jury,  the  party  must 
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ask  to  have  it  so  submitted,  as  well  where  the  case  is  within  the  statute 
of  fraudulent  conveyances  (2  Rev.  Slat.,  137,  §  4)  as  in  other  cases. 
Ct.  of  Appeals,  1862,  Graser  a.  Stellwagen,  25  Jv".  Yn  315. 

COUNTY  CLERK;  DISMISSAL  OF  COMPLAINT,  2-5;  EXECUTION,  10; 
JUDGMENT,  2,  G ;  NEW  TRIAL. 

TRUST. 

1.  Upon  the  death  of  the  surviving  trustee  of  an  express  trust,  the  trust 
devolves  upon  the  Supreme  Court,  and  it  becomes  its  duty  to  appoint 
a  successor.     The  proceeding  to  do  so  is  necessarily  summary  ;  an  ac- 
tion for  the  purpose  is  not  requisite.     It  may  be  that  it  would  be  other- 
wise of  a  proceeding  to  remove  or  change  a  trustee,  were  it  not  for  the 
statute  (1  Rev.  Stat.,  730,  §  68)  ;  but  where  the  proceeding  is  to  fill  a 
vacancy,  proceeding  by  petition  is  regular,  and  in  the  usual  course. 
Supreme  Ct.,  Sp.  T.,  1863,  Milbank  a.  Crane,  25  How.  Pr.,  193. 

2.  The  jurisdiction  in  such  cases  is  a  quasi  jurisdiction  in  ran,  a  power 
over  the  trust,  and  is  not  acquired  by  the  service  of  process  upon  the 
cestuis  que  trust,  or  other  person  interested  in  the  trust  fund,  or  its 
preservation.     It  is  undoubtedly  proper  and  usual  in  most  cases  to  call 
those  more  immediately  interested  before  the  court,  that  they  may  be 
heard  in  the  appointment  of  a  new  trustee.     But  this  is  in  the  discre- 
tion of  the  court,  and  relates  to  the  orderly  and  methodical  progress  of 
the  petition  or  other  proceeding.     The  notice  or  summons  is  not  in  the 
nature  of  a  process  to  bring  the  party  into  court,  and  give  jurisdiction 
of  the  person.     This  being  so,  the  appointment  of  the  new  trustee  is 
valid,  even  if  it  should  be  thought  to  be  irregular,  or  even  imprudent 
and  indiscreet,  to  make  the  appointment  without  formal  notice  to,  and 
summons  of,  those  interested.     A  departure  from  the  usual  practice  of 
the  court  does  not  render  the  act  void.     It  may  be  irregular  or  erro- 
neous, and  upon  a  direct  proceeding  may  be  set  aside  or  reversed,  but 
its  validity  cannot  be  questioned  in  a  collateral  action.     Ib. 

3.  So,  too,  the  fitness  of  the  persons  named  is  a  question  for  the  tribunal 
charged  with  the  appointment ;  and,  so  far  as  the  selection  rested  in 
the  discretion  of  the  court,  the  exercise  of  that  discretion  cannot  be 
reviewed  in  another  action.     Ib. 

4.  There  is  no  absolute  prohibition  of  the  appointment  of  nftme  covert  as 
trustee.     She  is  not  disqualified  ;  and  when  she  is  interested,  and  her 
husband,  who  is  disinterested,  is  united  with  her,  it  may  be  a  very  fit 
appointment  to  make ;  and  such  appointment,  when  made,  is  valid. 
Ib. 

5.  It  is  the  right  and  the  duty  of  assignees  and  trustees  to  interpose,  on 
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being  informed  of  proceedings  affecting  their  title  to  the  trust  estate  ; 
and  on  failure  to  do  so,  they  are  concluded  by  the  determination  made 
in  such  proceedings.  Supreme  6V.,  1863,  Burr  a.  Bigler,  Ante,  177. 

6.  The  remedies  of  a  cestui  que  trust  in  case  of  the  misapplication  of  the 
fund  by  the  trustee, — stated.     Kerr  a.  Blodgett,  Ante,  137. 

7.  A  creditor,  who,  having  received  an  assignment  of  property  to  provide 
for  his  own  security,  as  well  as  the  security  of  other  debtors,  and  who 
repudiates  the  trust  by  insisting  that  the  assignment  to  him  was  abso- 
lute, and  refuses  to  pay  other  creditors  out  of  the  surplus,  is  not  entitled 
to  any  commissions  as  a  trustee,  upon  its  being  established  by  a  cred- 
itor that  he  is  a  trustee.     Supreme  Ct.,  Sp.  T.,  1863,  Ireland  a.  Pot- 
ter, Ante,  218. 

UNDERTAKING. 

1.  The  amendment  of  section  348  of  the  Code  of  Procedure  made  by  the 
Laws  of  1862,  ch.  460,  §  37, — which  provides  that  no  action  shall  be 
maintained  on  undertakings  given  thereunder  while  an  appeal  is  pend- 
ing,— applies  as  well  to  undertakings  theretofore  given,  and  to  appeals 
theretofore  taken,  as  to  those  thereafter  given  and  taken.     If.  Y.  Com. 
PL,  1863,  Wolfkiel  a.  Mason,  Ante,  221. 

2.  It  applies  only  to  the  class  of  undertakings  therein  specified,  and  not 
to' bonds  required  by  the  court  as  a  condition  of  a  favor.     N.  Y.  Com. 
PL,  1863,  Rice  a.  Whitlock,  Ante,  225. 

3.  The  sureties  on  an  undertaking  in  the  form  prescribed  by  sections  335 
and  348  of  the  Code  of  .Procedure,  given  on  an  appeal  from  an  order 
made  at  a  special  term  of  the  Supreme  Court,  are  not  discharged  by  a 
reversal  at  general  term,  if  on  a  further  appeal  to  the  Court  of  Appeals 
the  original  order  is  affirmed,  but  are  liable  upon  the  affirmance  of  the 
first  order  by  this  court,  though   on  an   appeal  to  which  they  were 
strangers.     In  terms,  the  undertaking  does  not  restrict  the  liability  of 
the  defendants  to  the  contingency  of  an  affirmance  of  the  judgment  by 
the  Supreme  Court.     The  condition  may  as  well  refer  to  an  affirmance 
by  the  judgment  of  any  court  to  which  the  cause  may  go  by  appeal, 
or  the  final  decision  of  the  action  in  the  court  of  last  resort.     There 
was  no  reason  for  making  the  undertaking  effectual  only  upon  the  first 
appeal,  and  for  the  judgment  of  a  court  which  was  not  necessarily 
final ;  and  the  statute,  and  the  undertaking  given  in  pursuance  of  it, 
have  respect  to  the  final  determination  in  the  court  of  last  resort,  or 
the  last  court  to  which  the  parties  may  take  it  by  appeal.     The  con- 
dition is,  in  substance,  for  the  ultimate  affirmance  of  the  judgment 
appealed  from.     [7  Wend.,  434  ;  21  Ib.,  270 ;  20  N.  Y.,  99  ;  24  Barb., 
433.]      Ct.  of  Appeals,  1862,  Robinson  a.  Plimpton,  25  N.  Y.,  484. 
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4.  It  is  immaterial  that  the  judgment  of  this  court  was  made  the  judg- 
ment of  the  Supreme  Court  at  a  special  and  not  a  general  term.     Ib. 

5.  An  irregular  default,  setting  aside  an  order  of  arrest,  does  not  in  itself 
affect  the  validity  of  the  undertaking  given  to  the  sheriff  on  the  arrest, 
if  the  undertaking  has  not  been  given  up  or  cancelled.     Supreme  Ct.t 
Chambers,  1860,  Cummings  a.  Woolley,  Ante,  297,  note. 

APPEAL  8. 

VARIANCE. 

1.  Under  the  provisions  of  the  Code  of  Pro.,  §§  167,  170, — which  dis- 
regard all  variance  between  the  allegation  in  a  pleading,  unless  it  has 
actually  misled  a  party  to  his  prejudice, — in  an  action  for  trespass, 
although  the  trespasses  be  laid  with  a  continuando,  and  several  acts  of 
trespass  within  the  time  alleged  are  proved,  the  plaintiff  may  properly 
be  allowed  to  prove  another  act  anterior  to  the  day  stated  in  the  com- 
plaint as  the  commencement  of  the  trespasses,  if  it  does  not  appear 
that  the  defendant  is  misled  thereby.     Ct.  of  Appeals,  1862,  Dubois  a. 
Beaver,  25  N.  F.,  123. 

2.  The  rule  was  otherwise  at  common  law,  for  the  reason  that  a  variance 
between  the  declaration  and  proof  was  fatal.     It  was  then  required, 
that  the  first  day  should  be  laid  anterior  to  the  first  wrongful  act,  be- 
cause the  plaintiff  would  not  be  permitted  to  give  in  evidence  repeat- 
ed acts  of  trespass,  unless  committed  during  the  space  of  time  laid  in 
the  declaration.     [1  Chit.  PI.,  394.]     So  long  as  the  averment  in  con- 
tinuando was  relied  upon,  and  regarded  as  a  part  of  the  declaration,  it 
was  necessarily  made  a  part  of  the  statement  of  the  causes  of  action ; 
and  any  evidence  of  acts  not  embraced  within  the  description  was 
inadmissible;  but  this  rule  was  merely  on  the  ground  of  variance.    Ib. 

3.  A  variance  between  the  pleadings  and  the  proof  will  be  disregarded 
by  the  Court  of  Appeals,  where  proof  was  put  in  without  objection ; 
and,  had  it  been  objected  to,  the  answer  could,  and  should,  have  been 
so  amended  on  the  spot  as  to  meet  the  proof.      Ct.  of  Appeals,  1862, 
White  a.  Stillman,  25  N.  F.,  541. 

4.  In  an  action  for  waste,  the  plaintiff  may  recover  for  the  waste  alleged 
in  the  complaint,  although  it  is  averred  in  the  complaint  that  the  de- 
fendant wrongfully  committed  it,  and  the  proof  is  that  he  did  it  negli- 
gently.    Ct.  of  Appeals,  1862,  Robinson  a.  Wheeler,  25  N.  Yn  252. 

5.  In  an  action  to  recover  possession  of  lands  brought  against  a  husband 
and  wife,  the   plaintiff  alleged  that  the  husband  was  in   possession, 
claiming  in  right  of  his  wife,  but  the  evidence  showed  that  he  was  in 
possession  claiming  in  his  own  right. 
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Held,  that  this  was  a  question  of  mere  variance,  and  the  defendant 
not  having  been  misled,  might  be  disregarded.  Supreme  <7/.,  1862, 
Rose  a.  Bell,  38  Barb.,  25. 

TRIAL,  6. 

VERDICT. 
JUDGMENT,  2 

WAIVER. 
REFERENCE,  2,  4,  5 ;  TRIAL,  6. 

WARRANT 

After  a  warrant  for  the  collection  of  taxes  had  been  used  to  collect  an 
assessment,  the  assessment  was  detached  from  it,  and  a  second  assess- 
ment attached  to  it,  and  the  warrant  thus  altered  was  delivered  to  the 
collector  for  collection.  Held,  that  it  was  in  legal  effect  a  new  war- 
rant, and  valid  as  such.  Supreme  Ct.,  1860,  Colton  a.  Beardsley,  38 
Barb.,  29. 

INTRUSION. 

WILLS. 

1.  The  purpose  of  requiring  the  declaration  of  the  testator  that  the  in- 
strument is  his  will,  is  to  make  it  certain  that  he  is  not  procured  to 
execute  a  will  when  under  the  supposition  that  it  is  some  other  kind 
of  instrument.     The  fact  that  he  knew  it  to  be  his  will  may,  therefore, 
be  established  against  the  testimony  of  all  the  subscribing  witnesses. 
Whether  their  denial  of  what  they  had  attested  proceeds  from  perver- 
sity or  want  of  recollection,  the  testament  may  in  either  case  be  sup- 
ported.    But  if,  on  examining  all  the  witnesses  and  considering  the 
attending  circumstances,  a  reasonable  doubt  remains  whether  one  or 
more  of  the  directions  of  the  statute  have  not  been  omitted,  the  pro- 
bate must  be  refused,  although  it  may  appear  probable  that  the  paper 
expresses  the  testator's  intentions.     Ct.  of  Appeals,  1862,  Theological 
Seminary  a.  Calhoun,  25  N.  Y-,  422  ;  reversing  S.  C.,  38  Barb.,  148. 

2.  The  testator  understanding  the  business,  and  having  professionally  re- 
quested  M.  to  come  with  witnesses  for  the  execution  of  his  will,  signed 
bis  will,  but  when  the  witnesses  were  not  in  a  position  to  see  his 
signing ;  and  the  witnesses  were  successively  called  up  by  M.,  who  said 
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"the  testator  request*  you  to  witness  his  will,"  which  they  accordingly 
did  in  the  testator's  presence ; — Held,  a  sufficient  execution.  Su- 
preme Ct.t  1862,  Matter  of  Gilman,  38  Barb.,  364. 

3.  A  testamentary  paper  is  to  be  deemed  signed  at  the  end,  notwithstand- 
ing a  blank  four  inches  between  the  last  line  and  the  signatures.     Ib. 

4.  Under  a  bequest  to  A.,  and  the  children  of  13.,  in  equal  proportions, 
share  and  share  alike,  the  legatees  are  entitled  to  take  per  capita. 
Supreme  Ct.,  1863,  Lee  a.  Lee,  Ante,  127. 

SURROGATES'  COURTS,  1. 

WITNESS. 

• 

1.  When  a  witness  admits  the  possession  in  court  of  a  written  instru- 
ment, the  fact  that  no  subpoena  ducQttcum  has  been  served,  will  not 
excuse  him  from   producing  it  upon  request.     Supreme   Ct^  1863, 
Boynton  a.  Boynton,  Ante,  87. 

2.  The  rule  that  husband  and  wife  are  not  in  general  admissible  as  wit- 
nesses for  or  against  each  other,  is  a  rule  of  public  policy,  not  founded 
on  pecuniary  interests,  which  may  be  waived  or  released,  and  is  not 
altered  by  the  Code  in  its  application  to  cases  in  which  the  wife  is  not 
a  party.     Though  the  statute  makes  them  witnesses  for  and  against 
each  other,  when  they  are  both  parties,  and  provides  that  when  they 
are  examined  they  shall  not  be  required  to  disclose  any  communica- 
tion made  by  the  one  to  the  other,  these  provisions  are  not  to  be  con- 
strued as  abrogating  by  implication  the  disability  in  the  cause  in  which 
one  of  them  is  not  a  party.     Supreme  Ct.t  1862,  White  a.  Stafford, 
38  Barb.,  419. 

3.  In  actions  for  divorce  between  husband  and  wife  on  the  ground  of 
adultery,  one  is  not  competent  to  testify  against  the  other.     The  amend- 
ment of  1857,  of  section  399  of  the  Code,  only  removed  the  disqualifi- 
cations of  husband  and  wife  from  being  parties,  and  all  other  grounds 
of  incompetency  remained.     Supreme  Ct.,  Sp.  T.,  1862,  A.  A.  Cna. 
T.  C.,  25  How.  Pr.,  432. 

4.  Under  section  399  of  the  Coda, — which  provides  that  a  party  may  be 
examined  as  a  witness  in  his  own  behalf,  or  in  behalf  of  any  other 
p*rty,  in  the  same  manner,  and  subject  to  the  same  rules  of  examina- 
tioi  as  any  other  witness ;  provided,  however,  that  a  party  to  an  ac- 
tion -,hall  not  be  examined  in  his  own  behalf  in  respect  to  any  transac- 
tion hid  personally  by  him  with  a  deceased  person,  against  parties 
who  are  the   executors,  administrators,  heirs-at-law,  next  of  kin,  or 
assignees  »f  such  deceased  person,  where  they  have  acquired  title  to 
the  cause  tf  action  immediately  from  said  deceased  person,  or  have 
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been  sued  as  such  executors,  &c., — a  legatee  is  not  an  assignee  of  the 
testator,  within  the  meaning  of  the  section.  Supreme  Ct.,  1863, 
Wildey  a.  Whitney,  25  How.  Pr.,  75. 

5.  Hence,  in  an  action  of  foreclosure  brought  by  a  legatee  who  has  re- 
ceived from  the  executors  a  bond  and  mortgage  formerly  given  to  the 
testator,  and  held  in  trust  by  the  executors,  the  mortgagor  is  a  com- 
petent witness  in  his  own  behalf  to  prove  the  payment  of  money  on 
the  bond  and  mortgage  to  the  testator  in  his  lifetime.     Ib. 

6.  On  the  settlement  of  the  account  of  an  administrator,  before  the  sur- 
rogate, in  1861,  the  administrator  offered  himself  as  a  witness  to  show 
what  took  place  between  himself  and  his  intestate  in  reference  to  the 
making  of  a  note,  and  to  show  that  he  signed  the  note  at  the  request 
and  for  the  benefit  of  the  intestate,  as  his  surety. 

Held,  that  under  the  law^P  it  then  existed,  previous  to  the  amend- 
ment of  section  399  of  the  Code,  in  1862,  he  was  a  competent  witness. 
Supreme  Ct.,  1862,  Bolton  a.  Smead,  38  Barb.,  141.  " 

7.  The  effect  of  the  provisions  of  sections  397,  399,  of  the  Code  of  Proce- 
dure, before  the  amendments  of  1860  and  1862,  in  reference  to  the  right 
of  the  defendant  to  testify  on  his  own  behalf,  on  the  ground  that  his  co- 
defendant  had  been  examined  as  a  witness  for  the  plaintiffs,  who  are 
executors.     Wood  a.  Hunt,  38  Barb.,  302. 

8.  Conversation    between  a  person  who   had    been    acquitted,  and  his 
former  counsel, — Held,  not  privileged.     Mandeville  a.  Guernsey,  38 
Barb.,  225. 

ATTORNEY  AND  CLIENT  4-6  ;  EXAMINATION  OF  PARTIES  ;  SUBPOENA  ; 

TRIAL,  8. 


THE    END. 
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